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MEMORANDA. 

In  Trinity  vacation,  1819,  Sir  iC.  Giffbrd,  Knight,  was 
appointed  Attorney-General,  in  the  place  of  Sir  S.  Shepherdf 
Knight ;  and  J.S.  Copley y  Esq.,  one  of  His  Majesty's  Serjeants 
at  Law,  and  Chief  Justice  of  Chester,  was  appointed  Solicitor** 
General,  and  was  afterwards  knighted. 

C  Warren  Esq.,  one  of  His  Majesty's  Counoel^  was  ap- 
pointed Chief  Justice  of  Chester. 

In  Hilary  tenuf  1820,  T.  Peake  Esq.,  oi  LincoMs  Inn,  was 
called  to  the  degree  of  Serjeant  at  Law. 

In  consequence  of  the  death  of  His  late  Majesty  King 
George  III.  the  patents  of  precedence  expired,  and  the 
Counsel  who  had  held  them  sat  without  the  bar ;  in  Hilary 
vacation,  1820,  new  patents  were  granted  to  them,  and  they 
took  their  seats  again  within  the  bar,  with  tlieir  former  rank. 

In  Easter  term,  1820,  //.  Brougham,  of  Lincoln* s  Inn,  Esq. 
and  T.  Denman,  of  Lincoln* s  Inn,  Esq.  having  been  appointed 
to  the  offices  of  Attorney  and  Solicitor  General  to  Her  Ma- 
jesty the  Queen,  took  their  seats  within  the  bar. 


ERRATA. 


5a  line  19.  for  «  debtor,"  read**  cnditor/' 

45.  line  6.  ai\er  **  bill,"  react  <<  are  unmediately  pai^*^ 

151.  line  7,  for  **  Benden,"  read  «  Bindon." 

line  19.  far  "  Huntly,"  read  "  HeurUy." 

99^  kit  BiwlNK  twoHi'lbe  rataepa,  fir  **  Titute^^^ tmi ''^TtlUtBet,* 

854.  and  S55.  dele  «  Rolls"  'uLmufpiL. 
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OF 


CASES 


ARGUED  &  DETERMINED 

IN    THB 

HIGH  COURT  OF  CHANCERY, 

Commencing  id  the  Sittings  after 

TRINITY  TERM, 
5d  Geo.  III.  1S19. 


WALKER  V.  MAIN,  (a)  ttotts, 

n&7  July. 

Jl^OBERT  MAIN,  by  his  will,  dated  18th  of  ^pr*?,  Devise  of  real 

1778,  devised  some  real  property  to  his  wife  Eleanor  ^*S^  the 

Main  for  life,  and  after  her  decease  to  the  Plainti£^  his  ^«*^  ^«**°" 

ant  for  life ; 

^  and  bequest  of 

specific  sums  out  of  the  produce  to  several  grandchildren  and  a  child,  and  of  the 

residue  to  other  children,  to  be  respectively  paid  at  21,  or  marria£|e.   **  But  if  any  of 

my  said  children  or  grandchildren  snail  h^jpen  to  die  before  the  time  of  such  iegscy 

becomine  due  and  pmble,  then  I  cive  and  bequeath  the  share  or  part  of  such  child 

or  children,  or  grandchildren  so  dying,  unto  and  among  those  that  shall  be  then 

living,  share  and  share  alike." 

Two  of  the  children  died  before  the  testator;  their  shares  are  to  be  divided 
amoug  the  other  children  and  grandchildren  e<]ually. 

Another  child  and  a  erandchild  having  survived  the  testator  and  attained  81,  died 
before  the  tenant  for  lire.    Their  shares  transmissible  to  their  representatives. 

Ko  implication  that  the  survivorship  was  to  take  place,  amongst  the  children  and 
grandchildren  distinctly,  from  the  inequality  of  legacies,  or  from  the  bequest  to  each 
ciass  being  made  by  distinct  clauses. 

(a)  Thb  cause,  and  another  on  the  same  day,  which  were  set  down 
as  short  causes,  occupying  in  the  argument  a  considerable  space  of 
time,  his  Honor  directed  them  to  be  postponed  till  after  the  other 
short  causes,  observing,  that  in  such  cases  in  future,  the  causes  must 
be  restored  to  their  original  places.  ICtd,  Rashldgh  v.  ZToymofr, 
12  Jfadd,  147. 

Vol.  I.  B  heirs 


CASES  IN  CHANCERY. 

1819.       heirs  and  assies  upon  trust  for  sale,  and  directed  ttie 
-^  ^  produce  to  be  distributed  among  his  cliildren  and  grand- 

V.  children  in  the  following  manner.     He  first  gave  to 

*  several  of  his  grand-children  sums  of  20/-  each,  to  be 
paid  out  of  the  mon^y  arising  from  the  sale,  on  their 
attaining  the  age  of  twenty-one  years,  or  marrying,  and 
he  directed  that  each  of  their  receipts  given  for  the 
said  legacies  to  his  trustee  John  Walker^  his  heirs  or 
assigns,  should  be  a  sufficient  discharge  for  the  same,  if 
any  or  either  of  them  should  happen  to  be  married  be- 
fore their  respective  ages  of  21  years. 

The  testator  next  gave  to  his  daughter  Alice  Butliriy 
the  sum  of  60/.,  to  be  likewise  paid  out  of  the  money 
arising  from  the  sale ;  and  then  proceeded  as  follows : 

"  Also  I  give  and  bequeath  unto  my  four  children, 
Thomas^  Mary,  Sarak^  and  Lucina  Main^  all  the  residue 
and  remainder  of  the  money  arising  from  the  sale  of  my 
said  closes,  (and  not  hereinbefore  bequeathed,)  to  be 
divided  equally  between  them,  share  and  share  alike, 
by  my  said  trustee  John  Walker,  his  heirs  or  assigns, 
as  soon  as  each  of  them  shall  attain  and  come  to  their 
respective  age  or  ages  of  21  years  or  marriage,  which 
shall  first  happen ;  but  upon  marriage,  whether  of  age 
or  not,  each  of  their  receipts  shall  be  a  sufficient  dis- 
charge. But  if  any  or  either  of  my  said  children  or 
grandchildren  shall  happen  to  die  before  the  time  of 
such  legacy  becoming  due  and  payable,  then  I  give 
and  bequeath  the  share  or  part  of  such  child  or  chil- 
dren, or  grandchildren  so  dying,  unto  and  among  those 
that  shall  be  then  living,  share  and  share  alike." 

The  testator  then,  after  making  some  other  bequests, 
gave  all  the  residue  of  his  real  and  personal  estate  to  his 
wife,  and  died  without  revoking  his  will, 

17  Two 


CASES  IN  CHANCERY. 

JTwo  of  the  daughters,  Sarah  and  Mary^  died  in 
the  testator's  life-time  unmarried  ;  the  other  legatees 
survived  him.  Eleanor  Main  died  intestate  in  ISOS. 
lAicina  Main  attained  the  age  of  21  years,  and  married 
Thomas  Hanson.  She  afterwards  died  in  the  life-time 
of  Ekancr  Main :  her  husband  administered  to  hen 
Thomas  Main,  the  testator's  eldest  son,  was  still  living. 
One  of  die  grandchildren,  Elizabeth  Jenkins,  attained 
21,  and  miurried,  and  died  during  the  life  of  Eleanor 
Main.    The  others  survived  her*- 


S 


1810. 


Walkee 

V. 

Maiw. 


The  pr(^perty  was  sold  for  815/.»  the  whole  of  which, 
subject  to  the  payment  of  the  pecuniary  legacies,  TJtomas 
Main  claimed  to  be  entitled  to  in  consequence  of  the 
death  of  the  daughters. 

The  bill  was  filed  by  the  trustee  against  Thomas 
Main  and  the  other  claimants,  for  the  purpose  of  hav« 
hig  their  rights  ascertained. 

Mr.  Trosoer  and  Mr.  Edai  for  the  plaintiff. 

Mr.  Agar  and  Mr,  JVhitmarsh  for  Thomas  Main. 

Two  of  the  daughters  having  died  in  the  lifetime  of 
the  testator,  their  shares  are  lapsed ;  and  as  they  are 
derived  from  real  estate,  they  must,  upon  the  principles 
oi  Ackroyd  v.  Smithson,  1  Bra.  C  C,  503.,  descend  to  the 
heir  at  law.  The  other  daughter,  Lucina,  though  she  sur« 
vived  the  testator,  yet  died  before  his  widow,  that  is,  be- 
fore her  share  was  due  to  her.  It  therefore  must  be- 
come subject  to  the  clause  of  survivorship.  Bennett 
V.Seymour,  Amb.  521. 


By  that  clause  the  testator  appears  to  have  intended, 

B  2  diat 
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1819.  tlmt  upon  the  death  of  any  of  his  children  before  the  time 
of  payment,  their  shares  should  devolve  upon  the  otheif 
children,  and  that  in  the  same  way  the  surviving  grand- 
children should  take  the  legacies  of  any  of  the  grand- 
children who  might  die.  They  are  divided  into  two 
classes;  they  are  separated  throughout  the  will,  and 
distinct  directions  given  as  to  their  receipts;  the  sur- 
vivorship is  only  to  take  place  amongst  those  of  the 
same  class.  It  is  not  probable  that  the  grandchildren^ 
who  have  only  small  legacies  of  20/.  each,  were  intended 
to  have  an  equal  share  of  the  fund  that  might  eventually 
become  divisible,  with  the  testator's  children,  the  prin- 
cipal objects  of  his  bounty. 

Mr.  Wingjield  for  Alice  Btdlin ;  Mr.  Parket'  for  the 
husband  of  Ijucina  Main ;  Mr.  Belt  and  Mr.  Brewer 
for  the  grandchildren,  cited  Cruse  v.  Barley^  3  P.  Will. 
20. ;  Monkhouse  v.  Holmes,  1  Bro.  C.  C.  298. ;  Barnes  v. 
Allen,  ib.\Sl.\  Bcnyon  v.  Maddison,  2  Bro.  C  C.  75.; 
Malabar  v.  Malabar,  Cas.  Temp.  Talb.  78.  ;  Fletcher  v. 
Ashburner,  1  Bro.  C  C.  497. 

77z^  Master  of  the  Rolls. 

There  have  been  so  many  cases  on  this  subject,  that 
I  am  not  sure  whether  my  present  impression  be  cbr- 
rect,  but  I  will  state  what  that  is. 

Tlie  question  is,  in  what  manner  the  produce  arising 
from  the  sale  of  this  estate  is  to  be  distributed ;  and 
in  die  first  place  it  is  very  clear,  that  if  in  the  events 
which  have  happened,  any  part  of  the  fund  is  not  to  be 
distributed  according  to  the  directions  of  the  will,  there 
is  as  to  that  part  a  resulting  trust  for  the  heir  at  law. 
It  is  therefore  necessary  to  decide,  whether  the  testator's 
bequests  comprehend  tlie  whole ;  for  if  so,  there  can  be 
no  resulting  trust. 

The 
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The  testator  bq^s  with  liis  grandchildren:  to  each  1610. 
of  them  he  gives  20/.  nominatim,  to  be  paid  on  attain- 
ing twenty-one,  or  marriage;  and  as  those  events  are 
not  annexed  to  the  substance  of  the  gift,  but  only  to  tlie 
time  of  payment,  they  are  not  conditions,  and  under 
the  general  doctrine  do  not  make  the  legacies  contin- 
gent. After  mentioning  each  of  them,  he  directs  that 
they  shall  be  empowered  to  give  discharges,  upon  the 
legacies  becoming  payable  during  their  minorities. 

Passing,  then,  from  the  class  of  grandchildren,  he  next 
directs  60/.  to  be  paid  to  Alice  Btdlin.  She  appears  to 
have  been  married  at  the  time,  and  was  therefore  probably 
of  a  more  advanced  age  than  tlie  grandchildren.  She  was 
probably  adult,  and  on  that  account  there  was  not  tlie 
same  occasion  for  any  directions  as  to  her  giving  receipts. 
This,  then,  is  the  reason  why  he  did  not  mention  h^  in 
the  same  clause  with  the  granchildren.  The  residue  of 
the  fund  is  next  bequeathed  to  the  four  children, 
Thoma&f  Mary^  Sarab^  and  Lucina^  to  be  divided 
amongst  them  on  their  attaining  twenty-one,  or  mar- 
rying; from  which  it  may  be  inferred  that  they  were 
not  married,  or  of  age  at  the  time.  The  same  power 
of  giving  discharges,  that  was  before  given  to  the  grand- 
diildren,  is  next  given  to  the  children.  AlicCf  who  stood 
in  a  different  predicament,  and  did  not  require  such  a 
power,  was  interposed  between  them,  and  therefore  it 
became  necessary  to  repeat  this  proviso. 

This  would  have  been  a  ccunplete  disposition  of  the 
fund,  if  they  had  all  survived  him  and  had  attmned 
twenty-one  or  married.  He  then  takes  up  the  clause 
of  survivorship,  upon  which  the  question  arises,  whether 
he  meant,  amongst  those  that  should  be  then  living,  to  dis- 
tinguish between  the. children  and  grandchildren,  and  to 
carry  over  to  tlie  grandchildren  only  the  shares  of  tlie 

B  3  grand- 
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1 8 19.  grandchildren,  or  whether  he  meant  to  consolidate  all 
into  one  class,  and  that  if  one  died,  the  share  of  that 
#ne  should  be  diTisible  among  all.  Now  there  is 
nothing  to  divide  them  thus  into  two  classes,  except 
that  he  has  distinguished  them  in  ^vii^  directions  as 
to  their  recdpts.  This  is  not  sufficient  to  warrant  the 
narrowing  of  the  clause,  where  the  words  are  unequi- 
vocal, and  of  a  contrary  import  The  distinction  is 
made  between  the  death  of  a  child  and  a  grandchild, 
they  are  all  united  in  the  same  clause,  and  when  he 
speaks  of  **  those  that  shall  be  then  living,"  can  the 
Court  interpret  him  to  refer  to  any  thing  but  that  united 
class  of  children  and  grandchildren.  On  this  part  of 
the  case,  therefore,  there  can  be  no  distinction  between 
them,  and  they  must  aU  share  equally. 

The  next  question  is,  which  of  these  persons  died 
without  having  become  entitled  ?     And  first,  with  re- 
spect to  Sarah  and  Mary^  who  died  before  the  testa- 
tor, it  is  clear  that  they  could  take  nothing ;  but  it  is 
material  to  inquire  whether  the  proportion  that  would 
have  been  theirs,  becomes  the  property  of  the  heir  at 
law,  or  whether  it  is  embraced  by  the  clause  of  survivor- 
ship ?    There  is  no  doubt  that  the  testator  might  anti- 
cipate the  event  of  the  death  of  any  of  the  objects  of  his 
bounty  before  they  became  entided,  either  during  his 
own  life  or  afterwards,  and  have  provided  who  should 
then  enjoy  their  shares.     Then  has  he  not  here  used 
words  expressly  providing  for  the  death  of  any,  either 
during  his  own  life  or  afterwards  ?    The  words  he  has 
used  are  large  enough  to  comprehend  this,  for  no  dis- 
tinction is  made  between  dying  in  his  life-time  or  after 
his  death.     The  shares  are  to  go  over  if  "  any  of  the 
children   or  grandchildren  shall  happen  to  die  before 
the  time  of  such  legacy  becoming  due  and  payable.'^ 
if  he  had  said,     ^^  If  Mary  dies,  or  if  Sarah  dies, 

their 
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didr  diare^  ithall  be  divided/'  would  not  that  have  Car- 
riied  than  over,  Imd  is  it  not  the  same  as  if  he  had 
named  them,  as  he  had  done  juftt  before?  He  probably 
contemplated  that  some  c^  his  children  might  die  befinre 
him^  and  intended  to  provide  for  the  event ;  and  if  the 
words  he  has  used  be  sufficiently  comprehensive,  what  i$ 
there  in  point  of  law  to  prevent  this  intention  from  tak- 
ing efiect?  (a)  The  censtruction  is  cleat ;  and  the  shares 
of  these  two  must  be  divided  amongst  all  those  who 
were  living  at  die  time  of  their  deaths.  The  dates  are 
not  mentioned,  but  it  appears  that  all  the  others  must 
have  been  ahve  then. 


1819. 


The  nett  question  is,  as  to  the  two  who  survived  the 
testntor,  attaitied  tw^ity-one  and  married,  and  afterwards 
died  in  the  lifetilne  of  the  widow,  whether  their  interests 
were  vested  or  contingent,  or  were  vested  liable  to  be  di*- 
vested,  that  is,  idiether  there  was  a  contingency,  namely, 
that  of  their  surviving  the  tenant  for  life  annexed  to  the 
enjoyment  of  the  gift.  The  testator  may  impose  a 
condition  that -none  of  the  objects  shall  t^ke,  unless  they 
survive  the  tenant  for  life.  In  Bennet  v.  Seymour^  it  was 
specifically  provided,  that  the  shares  should  go  over  if 
eithef  of  the  daughters  should  die  without  any  diild 
living  at  their  deaths.  The  event  provided  fi^r  txxk 
place^  and  it  itas  too  clear  to  admit  of  a  dotdbt  that  the 

(a)  Iq  Rider  ▼.  Wager,  8  P.  WiU.  SSS.,  legacies  bequeathed  to 
diildren  were  given  over  in  event  of  their  dying  before  they  should 
be  capable  of  receiving  them.  One  died  in  the  life-time  of  the  te^ 
tator,  and  h  was  sai(f,  drat  as  nothing  vested  in  hitn,  so  neither  cooM 
it  survive  from  him ;  his  share  was  therefore  held  to  be  lapsed.  This 
isy  however,  at  variance  with  the  subsequent  cases.  The  sabie 
aiguiDSiit  this  used  wittiARit succesii  m  Weilmg  v.  Borne, S  P.W,  1 13. 
and  Sir  WUlktm  Grant  observing  on  it  in  HumbergUme  v.  SUrnidtM^ 
iV.AB,  38S.,  states  it  to  be  now  tetded,  that  a  bequest  ove^,  in 
ease  of  tbe  death  df  the  legatee  before  a  certam  period,  takes  et^ict 
on  hb  death  ^thin  that  period  during  the  testator's  life. 
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child  who  died  before  his  mother  could  not  be  entitlecL 
The  question  in  that  case  was  simUar  to  that  in  the 
prior  case  dl  Liege  v.  Thidcnesse.  (a)  If,  upon  the  whole 
instrument,  you  can  collect  that  the  testator  means  to 
annex  the  condition  of  surviving  the  person  entitled  for 
life,  as  well  as  attaining  twenty-one,  or  raarryingj  the 
Court  cannot  reject  the  second  contingency.  But  here 
there  is  nothiug  to  support  such  a  construction,  nothing 
to  make  such  a  condition  or  to  su^nd  the  vesting,  ex* 
cept  that  the  shares  are  ^ven'  over  in  the  event  of  the 
l^atee's  dying  before  they  become  '^  due  and  payable." 
If  this  were  the  first  case  upon  the  construction  of  such 
words,  it  might  admit  of  considerable  argument ;  but 
there  have  already  been  many  decisions  on  the  subject. 
They  are  all  reviewed  by  the  late  Master  of  the  Rolls  in 
his  very  learned  argument  in  Shenck  v.  Legh  (A),  and  the 
meaning  of  such  expressions  is  now  settled.  ^^  The 
words  payable,  assignable,  and  transferrable,  have  dif* 
ferent  senses  according  to  the  different  clauses  of  the 
settlement  to  which  they  refer.  With  reference  to  the 
ri^t  or  capacity  of  the  children,  the  sense  is  twenty- 
one  or  marriage.  But  then  the  enjojrment  of  the  per- 
sons entitled  for  life  is  not  to  be  broken  in  upon.  It 
is  therefore  provided,  that  the  right  which  exists  for 
every  other  purpose  shall  not  be  exercised  to  their  de- 
triment. With  reference  to  the  interest,  the  sense  is 
not,  till  the  death  of  the  tenant  for  life ;  but  it  is  only 
with  reference  to  that,  that  the  preceding  declaration  is 
at  all  qualified,  and  as  against  every  one  biit  the  tenant 
for  life,  the  children   have  a  right  to  say  it  remains 

(a)  7  Bro.  p.  C.  M3. 
>  (fi)  9  Ves.  500.  The  same  construction  was  adopted  by  the  Lord 
Chancellor  in  the  subsequent  case  ofPowu  r.  Burd§ll^  9  Vet.  42S. 
And  it  hat  been  followed  in  King  v.  Hake^  9  Yet*  438.;  Halifax  v. 
WUsoH,  16  Vei.  160.;  and  Howgravc  v.  Cartier,  5  Vet.  &  Beam.  79. 
C^op.  66. 

unqualified" 


CASES  IN  CHANCERY. 

imqualified."  This  construction:  is  agreeabU  to  the 
general  leaning  of  the  Courts  in  favour  of  vesting. 
The  nature  of  the  fimd  here  makes  no  difference ;  for  as 
after  the  death  of  the  tenant  for  life  the  whole  is  to  be 
distributed,  it  is  indifferent  whether  it  arises  from  real  or 
personal  estate.  , 

The  death  of  tliese  two  legatees  before  the  widow 
does  not,  as  they  attained  twenty-one,  defeat  their 
right  to  the  shares  bequeathed  them,  and  there  is  notliing 
to  prevent  their  representatives  from  taking  their  origi^ 
nal  shares  as  well  as  the  shares  devolved  upon  them  in 
consequence  of  the  death  of  the  two,  who  died  in  the  tes- 
tator's life-time,  (a) 

(a)  The  amount  of  the  fund  being  small,  the  questions  whether  that 
part  of  the  share  of  Mary  Main  which,  on  her  death,  survived  to 
Sarahy  survived  again  upon  the  death  of  the  latter,  was  not  discussed. 
On  this  subject,  see  Eudge  v.  Barker,  Cat,  Temp.  Talb,  1S4.  Per- 
iuu  v.  MkklethwmU  1  P.  W.  274.;  Pcdn  v.  Benson,  3  Atk,  79.; 
ex  parte  West,  I  Bro,  C.  C.  575. ;  WorMge  v.  Churchill,  3  Bro,  Cifi. 
465.  FrrgHiofi  v.  Dunbar,  ib,  469.  n.  Vandergucht  v.  Blake,  2  Vei. 
JusL  534. ;  Miltom  v.  Awdrey,  5  Vet,  465. 
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Rolls. 

July  16.  19. 

83.  86.  89. 


rpHE  Bill  was  filed  in  January^  1815,  by  the  Plaintiff,  Rector's 
"■"    as  rector  of  a  mediety  of  the  rectory  of  the  parish  be  proved  vM 

and  parish  church  of  West  WaUoifu  airainst  several  oc-  »«»,  and  leave 
^  ■  ^  to  put  off  the 

cause  in  order 

to  prove  them  by  interrooatories  refused. 

A  defendant  insisting  on  a  modus  as  an  outner,  must  prove  himself  to  have 

been  such  at  the  time  his  lands  became  dtheable,  his  being  so  described  in  the  bill, 

not  sufficient. 

Modus  for  pasture  land  stated  to  be  in  Ueu  of  the  tithes  of  all  titheable  matters 

yearly  arising,  &c  covers  too  much.    . 

Decree  for  tithes  declared  to  be  without  prejudice  to  the  richt,  where  the  party 

appear  to  have  failed  in  establishing  a  modus  by  misnianaging  the  suit. 

cupiers 
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I81d.  ^  cupiers  of  land  within  his  mediety  for  an  account  of 
dthes  generally.  It  was  afterwards  amended  in  October^ 
1816)  and  the  claim  confined  to  the  tithes  of  hay  and 
agistm^t,  against  one  of  the  Defendants,  described  as 
William  Smithy  of  the  parish  of  WaUoken^  in  the  county 
o£  Nor/blky  farmer. 

In  the  anwer  a  modus  of  2d.  per  acre  for  hay,  and 
several  moduses  for  other  titheable  articles  payable  by 
the  inhabitants  occupying  lands  in  the  parish  were  set 
up,  and  also  the  following  modus  for  occupiers  residing 
out  of  the  parish. 

"  And  all  outners  or  outowners,  or  persons  who  do 
not  dwell  or  live  in  the  said  parish,  but  occupy  meadow 
or  pasture  land  within  the  same,  pay  the  sum  of  4c^. 
yearly  for  every  acre  of  such  meadow  or  pasture  land, 
and  so  in  proportion  for  every  quantity  greater  or  less 
than  an  acre,  for  and  in  lieu  of  the  tithes  of  all  tithe- 
able  matters  and  things  whatsoever^  yearly  arising,  re- 
newing, fidling,  happening,  or  increasing,  in  or  upon 
such  meadow  or  pasture  land.  And  all  such  moduses 
or  customary  payments  are  payable  at  Old  Lammas 
Day,  in  every  year,  and  are  payable  to  the  rector  of 
the  mediety  of  the  said  rectory  and  parish  within  which 
the  lands  or  the  titheable  matters  and  things,  in  respect 
of  which  the  same  become  due,  lie,  or  arise." 

The  Defendant,  JVilliam  Smithy  also  ^aid,  that  he 
lived  in  the  parish  of  Walsokerij  and  not  in  that  of  West 
Walton  I  that  his  farm  and  lands  in  the  latter  parish 
consisted  wholly  of  meadow  and  pasture  land;  and 
he  insisted  on  the  modus  for  the  dthes  of  the  meadow 
or  pasture  lands  of  outners  or  outownera^  as  a  bar  to  the 
Plaintiff's  demand. 

Mr.  Hart, 
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Mr.  /for/,    Mr.   WethereUj    Mr.  ShadweU,   for  the        1819. 
Plaintiff 

Mr.  Heald  and  Mr.  Boteler  for  the  Defendant. 

In  support  of  the  modus,  the  Defendant's  counsel 
offered  in  evidence  the  account-books  of  the  collector  of 
a  former  rector,  and  several  terriers. 

An  order  had  been  obtained  to  prove  tfae^e  as  exhibits 
vhd  voce  saving  just  exceptions,  and  an  application 
had  been  made  by  the  Defendant  to  enlarge  publica- 
tion on  the  ground  of  his  havii^  delayed  the  examin- 
itticHi,  under  the  expectation  of  a  compromise;  this 
applicaticm  was  refiised.  It  had  been  agreed  between 
the  solicitors  to  the  parties,  dial  the  terriers  should  be 
read,  and  it  was  now  proposed  tB  prove  the  collector's 
books  xyivd  voce.  The  PlaintiiTs  counsd  objected  that 
these  books  did  not  come  within  the  description  of  ex- 
hibits that  could  be  proved  vivd  voce. 

Mr.  Boteler  stated  it  to  be  a  frequent  practice  in 
the  Court  of  Exchequer,  to  permit  the  proof  of  rectors*, 
books  viva  voce^  and  that,  if  it  was  (Ejected  to,  the 
Court  generally  said,  that  the  cause  should  be  allowed 
to  stand  over,  for  the  purpose  of  exhibiting  interroga- 
tories. 

TJie  Master  of  the  Rolls  observed,  that  it  had  been 
usual,  in  cases  of  inadvertence,  to  give  time  to  prove  a 
document  material  to  the  justice  of  the  case,  and  that 
be  was  unwilling  to  turn  a  party  round  on  such  a  point 
as  this,  where  there  seemed  to  be  some  good  ground  for 
lus  defence;  and  he  therefore  directed  the   cause  to 
^and  over  that  some  enquiry  might  be  made  into  the 
subject.  _^..______^__ 

Mr.  Botelei' 


12  CASES  IN  CHANCERY. 

1819.  Mr.  Bolder  mentioned  seveFal  cases  of  orders  made  in 

the  Exchequer  for  the  proof  of  documents  of  a  similar 
description  viva  voce.  In  Cust  v.  Ashtoriy  Trin.  Term^ 
1819,  a  Ticar's  book  and.  receipts  were  proved  at  the 

^  '  hearing  according  to  an  order  made  for  that  purpose. 
In  Finch  v.  Messiny^  in  the  same  term,  tlie  question 
reUted  to  the  vicar's  right  to  tithes  in  the  parish  of  Oak- 
ham.  The  dean  and  chapter  of  Westminster  having  tlic 
other  tithes  in  the  parish,  had  in  their  possession  oii 
old  book  belonging  to  the  ecclesiastical  house,  whose 
property  these  tithes  had  formerly  been*  We  [pro- 
duced this  book,  proved  viva  voce  the  custody  from 
which  it  came,  and  read  from  itao^y  of  the  endowment 
of  the  vicarage.  In  a  case  of  Macmdey  v.  Ayre,  some 
years  ago,  an  old  inspeximus-  of  the  endowment  of  the 
TiauTigeof  jBoxIry  was  offered  as  evidence.  It  was  ob- 
jectedy  that  the  endowment  itsdf  should  have  been  pro- 
duced; but  the  Court  said,  '^  If  you  insist  on  that 
olyectkn  the  cause  shall  stand  over,  and  the  other  side 
shall  be  at  Ubeity  to  exhibit  interrogatories  to  prove  that 
m  search  has  been  made  for  it."  It  is  a  constant  prac- 
tke^  when  the  proof  of  something  necessary  to  the 
justice  of  die  case  has  been  accidentally  omitted,  to  allow 
tunae  to  piof«  il*  and  if  this  be  not  done,  another  suit 


For  the  PlainliSl 

Xliis  book  Cttmot  be  leottved  as  an  exhibit,  in 
wUck  die  kttid-wTiiiiig  only  b  essential;  for  here, 
iKsUes  dutt,  dier  most  pnrre  that  the  person,  whose 
vridi^  it  is^  was  die  collector  of  the  tithes,  and  that 
die  bmk  ones  out  of  the  proptf  custody;  and  on 
^1^^  sdtyects  the  Piaiitfiff  ought  to  have  an  opportunity 
^  crass^esHunii^.  It  is,  at  best,  but  secondary  evi- 
<len«  of  die  firt  of  die  payment  of  certwn  sums,  afact 

dial  Blight  prababiy  htm  been  repdled»  if  we  had  been 

]^  apprised 
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apprised  that  any  evidence  of  it  was  to  be  produced; 
but,  as  it  is,  the  Plaintiff  has  relied  upon,  his  title  of 
rector  only,  not  thinking  it  necessary  to  examine  any 
witnesses. 

The  Master  qfihe  Rolls. 

The  authorities  that  have  been  cited  occasion  con* 
siderable  difficulty;  but  my  impression  is,  that  we  ought 
not  to  permit  the  rules  of  the  practice  of  the  court  to  be 
broken  in  upon  for  the  sake  of  any  particular  case. 
Now  the  general  practice  is  quite  dear,  that  no  parol 
evidence  is  allowed  to  be  received  after  publication* 
If  this  were  once  allowed,  where  are  we  to  stop  ?  Is  it 
to  be  done  in  every  case,  where  allowing  it  will  prevent 
another  suit?  If  that  is  to  be  considered  a  sufficient 
reason,  it  is  one  that  may  always  be  urged.  If  you 
allow  it  to  one  party,  how  can  you  stop  tiie  other? 
What  rule  could  be  adopted?  Infinite  mischief  and 
irregularity  would  arise,  if  tiie  door  be  not  shut  to 
evidence  at  pubUcation.  It  must  be  a  very  extraor- 
dinary case  to  form  an  exception;  and  it  is  incumbent 
un  the  par^  applying  to  make  out  such  a  case. 

Now,  are  there  here  any  circumstances  to  form  a 
suiRcient  ground  for  letting  this  Defendant  into  new 
evidence,  more  than  any  other?  I  think  not;  for  when 
tlie  former  application  was  made  for  time  to  examine 
witnesses,  the  Court  did  not  think  proper  to  permit  it, 
on  the  ground  of  any  thing  that  had  been  done  under 
the  idea  of  a  compromise;  and  it  would  be  inconsistent 
to  do  it  now  for  reasons  then  thought  insufficient. 

Then,  is  tiiere  any  reason  for  indulgence  firom  tiie 
nature  of  this  evidence  ?  If  it  was  ambiguous,  whether 
this  book  is  or  is  not  a  mere  exhibit,  the  Court  must 
determine  it;  and  the  question  would  be,  whether  it 

requires 
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1819.  requires  any  other  evidence  to  support  it^  or  whether 
it  is  such  as  can  be  proved  by  itself,  without  any 
auxiliary  testimony^  which  is,  as  I  apprehend,  the 
nature  of  an  exhibit.  I  think  it  would  be  very  di& 
ficult  to  bring  this  within  the  range  of  exhibits;  for 
it  does  require  some  collateral  testimony;  and  to  permit 
it  to  b^  proved  now,  would  be  permitting  a  party  to 
mend  his  case  by  new  evidence  at  the  hearing.  The 
Court  should  never  do  that,  except  in  a  strong  case 
of  surprise;  and  it  is  not  enough  ibr  the  party  to  say, 
that  it  is  essential  to  the  justice  of  the  case,  or  that  it 
^ill  prevent;  another  suit;  for  that  may  always  be  said. 

With  regard  to  the  authorities  that  have  been  men- 
tionedy  I  pay  great  deference  to  them,  particularly  as 
coming  from  a  Court  where  these  cases  receive  so  much 
discussion;  but  I  remember  a  case  of  Potts  v.  Du- 
rant  (a),  in  the  Exchequer,  where  an  old '  ifispeximus 
of  an  endowment  was  produced  from  the  possession 
of  Mr.  Astle.  The  Court  was  not  inclined  to  receive  it, 
but  they  permitted  him  to  state  some  circumstances, 
from  which  it  might  be  inferred,  that  it  came  originally 
from  the  proper  depositary.  However,  they  would  not 
receive  it,  as  it  then  came  from  private  custody;  and 
they  would  not  permit  aiiy  other  evidence  to  cure  that 
defect. 

As  this  is  a  question  of  importance,  I  shall  not,  how* 
ever,  decide  it  on  my  first  impresrion. 


July  23. 


The  Master  of  the  Rolls. 

The  question  at  present  is.  Whether  the  book  that 
has  been  produced  shall  be  received  as  an  exhibit,  or 
whether  the  Court  shall  give  leave  to  exhibit  interroga- 
tories to  prove  it.     The  book  is  one  in  which  the  col- 

(a)  GunlLl4S0,    S  Ami.  7S9.     Fide  note. 

lector 
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tector  of  a  former  rector  h^  kept  aceounls  of  the  re*        1819. 

ceipts   of  tithes;    and  it  is  first  to  he  decided  whe-       ^^'   -' 

ther    this  comes  within   the  description    of  exhibits,  «. 

sind  can  be  proved,  at  the  hearing  of  the  cause.     Now      SKinNBa. 

the  rol^  is,  thl^    Qodnng  shall  be  proved  vi-vd  voce  ^^^^^^^ 

that  requhres  mom^  than  the  proof  of  handwriting  to  voce  that  re- 

svbstanti^    it;    if  it  be  any    thipg   that  admits  of  ^];;|*p^7;^ 

crosg-eyamipatioEij  or  that  requires  any  evidence  be*  handwriting, 

side^  that  of  handwriting,  it  cani^  be  received.    The  of  cross-exa- 

question  therefore  is,  in  each  case^  whether,  after  the  mination. 

hand-writiiig  i|i  proved,    the  document  becomes  evi- 

dence.     This  rule  is  strictly  adhered  to,  for  in  many 

cases  where  an  instrumeut,^  which  prima  facie  appears 

to  be    an    exhibit,    requires   more  formal    proo^    it 

cannot    be  received  as  one.     Thus»   in   the  case  of 

Earl  Pan^et  v.  Lord   Windsor  {a\   Lord   Hardwicke 

refused  to  admit  receipts  to  be  proved  vivd  voce,    al-r 

though    ordinarily   they    may    be  tal^en    a$   exhibits. 

And  in  a  case  in  Prec^  in  Ch.  64.,  where  a  deed  was 

offered  in  evidence,  and  the  subscribing  witnesses  were 

deads  witnesses  were   produced  to  prove  their  hand-* 

writing,  but  thi$  wa^  not  permitted,,  as  something  more 

was  neoesaaxy. 

Now,  to  i^ly  these  rules  to  the  book  in  question : 
if  it  be  proved  to  be  the  writing  of  the  person  stated 
to  be  the  collector,  does  it  then  become  admissible 
evidence  ?  It  will  be  necessary  to  prove  that  he  was 
the  collector ;  and,  next,  that  it  comes  out  of  proper 
custody;  for  it  is  not  like  coming  from  the  custody 
of  persons  having  the  care  of  public  records.  The 
provii^  the  hand^writing  only,  does  nothing  towards 
making  it  evidence,  and  it  does  not  therefore  come 
within  the  description  of  exhibits.     It  is  of  great  imn 

(fl)  2  Vet.  472. 

portance 
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1819.       portance  not  to  permit  oral  evidence  to  be  introdd^ 
at  the  hearing  of  the  cause. 

The  next  question  is,  whether  th^  defendant  ought 
to  be  permitted  to  prove  the  book  upon  interroga- 
tories ;  for  that  some  authorities  meriting  great  atten^- 
tion  have  been  cited :  but  I  think  it  would  require  a 
knowledge  of  the  particular  circumstances  of  the  cases 
in  which  such  liberty  has  been  given;  for  though 
there  are  instances  in  which  the  Court  has  admitted 
proof  of  a  document  or  a  single  fact  after  the  cause  has 
come  to  a  hearing,  yet  they  must  be  considered  as 
exceptions,  and  every  other  case  where  the  same  in^ 
dulgence  is  asked  ought  to  be  brought*  within  those 
exceptions.  To  permit  such  a  practice  would  be  pro* 
ductive  of  very  great  mischief:  the  same  liberty  must  be 
granted  to  the  other  side,  to  let  in  evidence  of  any  thing 
they  may  have  n^ected  to  prove ;  and  it  would  break 
in  upon  the  general  rule  that  no  witnesses  shall  be  exa^- 
mined  after  publication.  All  those  case6  must  hare 
been,  either  where  some  fact  has  unexpectedly  come 
out,  of  which  the  party  was  not  apprised,  or  where  there 
has  been  an  accidental  omission,  and  some  ftirther  in* 
quiry  is  thought  necessary  to  inform  the  conscience  of 
the  Court.  On  these  grounds.  Lord  Wardwicke  re- 
fused the  motion  that  was  made  in  Greaves  v.  Bud^' 
sel  (a),  and  the  Court  has  always  been  very  cautious  to 
preserve  the  general  rule. 

I  do  not  meaii  to  state,  that  there  are  not  excep* 
tions.  There  is  a  short  case  in  Dickens  (b),  where 
leave  was  given  after  publication  to  examine  a  witness 
viva  voce  to  a  particular  fact ;  and  in  the  case  I  men** 
tioned  in  Prec.  in  Chan,  the  Master  of  the  Rolls 
allowed  the  cause  to  be  put  off^  and  an  examination  to 

(a)  1  Atk.  444.  (b)  Gage  V.  Hunter,  1  Dick,  49. 

V  take 
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take  place.    There  have  been  some  such  cases  in  the        1819. 
Exchequer,    but  in  Potts  v,  Dttrrand  the  Court    re- 
fused it  {a) 

Now  let  us  see  what  are  the  circumstances  of  this 
case.     The  defendant  Smith  states  in  his  answer,  that 
he  has  been  informed  and  believes,  and  has  no  doubt  he 
shall  be  able  to  prove,  that  the  modus  is  aimually  pay- 
able in  lieu  of  tithes ;  and  then  upon  this  point,  where 
the  whole  onus  lies  upon  him,  he  does  not  examine  a 
sin^e  witness,  though  he  has  to  prove  it  against  the 
rector,  whose  jnimd  Jacie  title  is  sufficient  to  make  out 
his  claim.    The  rector  then  does  not  know  that  there 
will  be  any  evidence  in  support  of  the  modus ;  he  knows 
there  can  be  none  but  exhibits,  and  he,  relying  that  by 
exhibits  alcme,  sufficient  proof  cannot  be  made,  ventures 
to  oome  to  a  hearing  without  examining  any  witnesses  on 
his  put,  and  an  application  is  now  made  for  the  proof 
of  this  book.   The  book  is  to  prove,  not  the  modus,  but 
the  &ct  of  payment,  which  would  be  an  entirely  new  part 
of  the  case.    It  is  therefore  a  solicitation  to  admit  proof 
of  the  main  point,  as  to  which  there  is  a  total  absence 
of  all  evidence,  written  or  parol.     If  permission  were 
given  under  these  circumstances  to  one  who  knew  that 
he  had  to  support  his  case  by  evidence,  and  who  was 
perfectly  able,  but  has  wholly  omitted  so  to  do  without 
explaining  why,  could  the  Court  ever  refuse  to  allow 
a  party,  who  has  not  proved  his  case,  to  go  into  a  new 
head  of  evidence  V   This  book  is  called  a  document ;  but 
it  is  really  evidence  to  prove  the  fact  of  payment  for 
many  years ;  and  how  does  it  differ  from  any  other  evi- 
dence, either  parol  or  written,  that  would  establish  that 
&ct  ?     If  this  were  permitted,  we  could  not  refuse  the 
other  party  leave  to  go  into  a  new  case,  to  rebut  that 

• 

made  by  the  defendant 

{a)  See  Attorney  General  v.  ThumhaU,  2  Car,  2. 

Vol.  I.  C  No 
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1819.  No  Case  has  been  cited  so  situated,  where  such  an  in-* 

dulgence  has  been  granted ;  and,  whatever  might  be  done 
with  regard  to  rectors'  books,  under  particular  circum- 
stances,' and  where  they  form  only  part  of  the  case, 
it  cannot  be  allowed  here  where  they  form  the 
whole,  (a) 


Jvly  26.  The  cause  then  proceeded  upon  the  remaining  evidence, 

consisting  of  several  terriers  from  the  year  1725  down* 
wards ;  in  which  it  was  stated,  *^  that  all  persons  that 
do  not  dwell  or  live  in  the  said  parish  of  West  WaUon^ 
that  use,  hold,  or  occupy  pasture  ground  there,  do 
pay  four^pence  per  acre  in  full  of  all  tithe  due  for  the 
same  by  ancient  custom." 

For  the  plaintiff.  The  defendant  has  not  proved, 
that  at  the  time  his  tithes  became  payable  he  was  an 
outner;  he  is  not,  therefore,  entitled  to  the  benefit 
of  the  modus,  even  if  he  should  establish  it ;  but  the 
evidence  of  the  terriers  is  quite  insufficient  for  that 
purpose.  Ip  addition  to  this,  the  manner  in  which  the 
modus  is  laid,  covering  every  species  of  tithes  on  the 
meadow  land,  is  open  to  great  objection. 

For  the  defendant,  it  was  contended,  that  as  the  plain- 
tiff had  in  the  bill  described  him  as  of  another  parish, 
it  was  unnecessary  to  offer  any  farther  proof  of  that 

fiiCt. 

(a)  As  to  the  admisfiioo  of  wA  wcc  examination,  see,  besides 
the  cases  cited  in  the  text,  ToUu  S2,  23. ;  Prac,  Reg.  102.  Mayor 
of  London  v.  Earl  of  Dorset,  1  Ck,  Ca.  228.  Bloxton  v.  Drewett^ 
Prec.  Ck.  64.  CarteUm  v.  Brigkiweli,  2  P.  IV.  463.  Harris  y.  /n- 
gledewt  9  P.  W*  93.  Bank  v.  Farques^  Awh,  145.  Eade  v.  Lim" 
goode,  1  Atk.  203.  Bishop  v.  Churchy  2  Ves»  100.  Moore  v.  Ajflel, 
2  Dick,  641.  Clarke  y.  Jennings,  I  Ansir.  172.  Ex  parte  Saunder- 
son^  2  Car,  196.  Gascoigne^s  Case,  14  Ves,  183.  Turner  \\  Bur^ 
teigk,  17  Ves.  354 

The 
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The  MAncii  cfthe  Rolls.  1819. 

Tfa{s  is  a  very  unfortunate  defiance,  and  the  Court 
would  endeavour,  if  it  could  be  done,  to  put  it  in  a 
train  for  further  inquiry;  but  I  feel,  that  in  a  ^case  so 
naked  as  this,  it  would  be  extremely  difficult  to  say  that 
the  defendant  has  made  out  enough  even  for  an  issue. 
The  rector  having  a  jnimdfocie  case,  and  Smith  being 
by  his  own  admission  a  holder  of  land  in  the  parish,  the 
onus  of  proving  his  exemption  lies  on  him. 

First,  he  states  it  with  reference  to  his  own  diaracter; 
he  says  that  he  is  an  outner,  and  in  that  character  he 
daims  exemption  under  the  modus  which  he  has  set  up, 
to  cover  iimt  tithes  of  all  ddieable  matters  and  things 
whatsoever  yearly  arising,  renewing,  happenings  or  in- 
creaung,  in  or  upon  such  meadow,  or  pasture  land. 
Now  I  certainly  must  have  understood  by  this,  not  only 
that  it  was  to  cover  the  produce  of  the  land  as  meadow, 
but  that  it  would  take  in  every  species  of  tithes ;  it  would 
cover  the  tithes  of  milk,  if  cows  were  milked  on  the 
land;  or  o(  lambs,  or  wool,  or  whatever  other  titheable 
matters  m^ht  accidentally  &11  there.  Now,  in  general, 
when  we  speak  of  a  modus  for  pasture,  we  mean  a 
modus  for  the  tithe  of  the  pasture,  and  not  for  another 
species  of  tithes  perfectly  distinct.  This  would  be  a 
most  extraordinary  modus ;  I  do  not  say  it  is  impossible 
that  there  should  be  such  a  modus,  but  it  would  require 
the  clearest  evidence.  Here  there  is  not  evidence  to 
support  it,  even  in  the  more  limited  sense. 

Next,  the  Defendant  has  not  proved  himself  to  be  an 
outner.  If  that  be  an  ingredient  in  his  title  to  the 
boiefit  of  the  modus,  the  onus  lies  on  him  to  prove  it ; 
the  rector  has  nothing  to  do  with  that  The  Plaintiff 
has  in  hb  bill  described  him  as  of  another  parish,  and 
that  general  description  is  the  only  evidence  of  it,  but 

C  2  it 
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1819.  it  cannot,  from  thence  be  assumed,  that  he  was  neces- 
sarily of  another  parish  at  the  time  that  his  lands  became 
titheable. 

But  instead  of  proving  the  modus  as  laid,  the  terriers^ 

as  far  as  they  go,  only  prove  it  for  pasture;  and  therefore 

even  supposing  them  to  be  sufficient  evidence,  they  do 

not  establish  it  as  to  any  other  tithe.     Besides,  to  prove 

Terriers  alone  &  modus  by  terriers  only,  tvithout  any  evidence  of  the 

m>t  sufficient    payment  of  it,  would  be  quite  new.     They  might  per- 

modus.  haps  be  sufficient  if  they  were  terriers  made  in  the  time 

of  this  rector,  and  he  had  thus  himself  acknowledged) 
that  he  had  no  claim  to  tithes  ia  kind.  The  terriers  of 
former  rectors,  are^  evidence  against  him,  but  not  con-* 
elusive  ;  and  I  tliink  the  Defendant  has  not  upon  the 
whole,  made  out  a  case  even  for  an  issue.  There  must 
therefore  be  a  decree  for  the  Plaintiff,  but  it  must  be 
declared  that  it  is  without  prejudice ;  for  I  feel  tlie  case 
to  be  so  imperfect,  that  it  ought  not  to  operate  upon  the 
rights,  of  the  parties,  and  I  wish  to  mark,  that  it  is  not 
to  be  considered  as  settling  the  question. 


Jufy29. 


It  was  observed  on  the  part  of  the  plaintiff,  that  such 
a  declaration  was  not  usual,  and  might  in  a  future  suit 
be  prejudicial  to  him. 

'  The  Master  of  the  RoUs  said,  he  thought  it  was  not 
uncommon  to  insert  a  declaration  of  that  nature,  but  lu» 
would  consider  the  subject  and  mention  it  again. 


The  Master  of  the  Rolls. 

In  this  case,  the  only  point  reserved  for  consideration 
was,  whether,  afler  a  decree  for  tithes  in  kind,  it  was 
according  to  the  practice  of  the  Court,  to  add  a  declar- 
ation, such  as  I  proposed,  with  respect  to  a  modus  not 

well 
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well  laid  in  the  answer,  and  not  sufficiently  prov^.  1819. 
From  my  recollection,  I  thought  there  were  instances  of 
it,  and  that  if  so,  it  would  not  be  objectionable  in  -  the 
present  fcase ;  the  Court  being  apprized  that  there  were 
moduses  mentioned  in  ancient  terriers,  which  the  De- 
fendant failed  of  establishing,  not  being  sufficieudy 
proved,  and  not  properly  laid.  If  the  case  should  come 
before  any  Court  again ;  it  might  have  been  tliought 
that  there  had  been  a  determination  against  the  modus, 
and  not  upon  the  ground  of  insuIHcieht  proof  and  plead- 
ings ;  the  insertion  of  this  declaration  would  be  useful 
to  prevent  obscurity,  and  to  make  it  known  on  any  future 
occasion,  that  the  Court  did  not  here  mean  to  decide 
definitively  and  ultimately  on  the  modus; 

Upon  looking  into  the  cases,  I  find  it  has  not  been 
unusual  to  subjoin  to  a  decree  for  payment  of  tithes,  a 
reservation  of  this  kmd  with  respect  to  a  modus.  In 
S(dt  V.  Swaine^  H  JVoodj  207,  the  decree  was  declared 
to  be  **  without  prejudice  to  any  ancient  customary  pay- 
ment in  lieu  of  tithes  in  tlie  said  answer  mentioned,  which 
may  be  hereafter  well  laid  and  properly  proved."  This 
is  decisive,  and  it  was  at  a  time  when  the  Exchequer 
was  ably  filled :  the  record  is  signed  by  C.  B.  Parker^ 
and  Barons  Adams  and  Perrott ;  names  of  high  au- 
thority. There  are  reservations  of  the  same  nature  in 
the  decrees  in  Carter  v.  Anderson,  3  JVoodf  329.,  Bcnison 
v.  Smith,  ib.  345.,  Heathcote  v.  Appleton,  ib.  479.  The 
same  was  done  in  the  case  of  Croft  v.  Ajjer,  4  Wood, 
361.  and  4  Gwill.  1325.,  in  which  I  was  counsel,  and  in 
Biigh  V.  Baifdmdgej  4  Wood,  516.  (a) 

(a)  Instances  of  the  insertion  of  similar  declarations  in  decrees 
for  tithes  may  be  found  in  Horton  v.  Higginbottom,  1  Wood,  425. 
Townley  v.  TomUnson,  5  Wood,  336,  Sterling  v.  Knig^  ib.  87.,  IVAUe 
V.  L(^H,  ib.  154.  Maddock  v.  Day,  i6.  416.  Quk^e  v.  Lane^  ib. 
538.  Ferren  v.  Pellatt,  4  Wood,  334,  Baldwin  v.  AtAinMon,  ib,  48. 
Ecans  v.  Green,  ib,  1 19.    Taylor  v.  Far,  ib.  322. 

C  3  1  have 
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1819. 


I  have  jutt  stated  these  cfises  to  show  that  it  was  cer- 
tainly a  mistake  to  suppose  this  to  be  a  new  course  in 
tithe  causes.  It  remains  <mly  to  do  what  I  first  pro- 
posed;  and  in  the  decree  I  shall  fdlow  the  language 
used  in  SaU  v.  Swaine. 


Rolls, 

Lands  in  the 
Eati  InSet, 
held  by  a  te- 
nure of  the 
nature  of  fee- 
simple*  do  not 
pass  by  an 
unattoted 
willy  but  de- 
scend to  the 
person  who 
would  be  heir 
at  law  in 

i1^  by  an  un- 
attested willy 
devises  lands 
to  B.;  ^.  re- 
ceiTesthe 
rent^andby 
a  willy  alio  un* 
attested,  gives 
the  landiy 
tosether  with 
a  itncy,  to 
the  heir  at 
law  of  A, 
The  heir  may 
receive  the 
legacy,  and 
also  call  for 
an  account 
of  the  rents 
received  by  B, 


GARDINER  v.  FELL. 

j^NDREW  GARDINER,  late  of  the  civU  service 
of  the  East  India  Company^  and  a  resident  at  Ca/« 
cutiOj  by  his  wiD,  dated  6th  October  1 805,  attested  by 
two  witnesses  only,  gave  and  bequeathed  to  trustees,  all 
and  every  description  of  property  that  he  was  then,  or 
might  be  thereafter  possessed  ofl  He  directed  his 
trustees  to  discharge  all  just  demands  against  him,  and 
to  pay  a  legacy  of  100/.  to  an  aunt;  and  then  gave  and 
bequeathed  the  remainder  of  his  proper^  to  his  mother 
Etqfhemia  Gardina\  for  her  sole  and  exclusive  benefit. 
The  testator  died  in  the  month  oi  March,  1806,  leaving 
Euphemia  Gardinet^  surviving  him,  and  the  Plaintiff, 
Andrew  Gardiner,  his  heir  at  law. 

At  tiie  time  of  his  death,  and  of  making  hiai  will, 
he  was  possessed  of  an  estate,  situate  at  Batrisaul  in 
Bengal^  the  rents  and  profits  of  which  Euphemia  Gar^ 
diner  received  till  her  deatli,  in  the  month  of  March, 
1813.  By  her  will,  dated  the  14th  February,  1812,  but 
not  executed  and  attested  so  as  to  pass  re^  estates, 
she  gave  to  the  Plaintiff  her  grandson,  lOOOZ.  sterling 
and  also  the  Barrisaul  estate,  or  whatever  it  might 
have  produced ;  2ind  she  aj^inted  the  Defendants  her 
executors. 

The 
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The  Bill  was  filed  by  the  Plamtifi;  an  mfant,  submit-  18l9« 
ting,  that  as  the  will  of  A.  Gardiner^  the  testator,  was 
not  attested  by  three  witnesses,  H  did  not  pass  the- 
estate  at  Barrisaul;  and  praying  for  an  account  of  the 
rents  and  profits  recdyed  by  Eupkemia  Gardiner  during 
her  lif^  or  by  the  Defendants  since  her  death,  and  also 
for  the  legacy  of  1000/.  bequeathed  to  the  Plaintifi^  by 
her  will. 

The  Defendants  by  their  answer  said,  that  having 
information  that  a  part,  if  not  the  whole  of  the  said 
estate,  was  subject  to  a  ground-rent,  and  not  knowing 
the  tenure  of  the  said  lands  at  BarrisauL,  and  not 
admitting  the  same  to  have  been  freehold,  they  sub- 
mitted, whether,  under  the  circumstances  in  the  Bill 
mentioned,  die  said  testatrix  was  entitled  to  the  said 
real  estates,  or  to  the  rents  and  profits  thereof  or 
otherwise,  or  whether,  for  the  reasons  aforesaid,  the 
will  of  the  said  testator  Andrew  Gardiner  was  void  as  to 
passing  the  estates  at  Batrisaul  aforesaid;  or  whether 
the  said  estates,  or  any  part  thereof,  did,  upon  the 
death  o(  the  said  testator  Andrew  Gardiner^  descend 
upon  the  said  Flaintiir,  as  the  heir  at  law  of  the  said 
Andrew  Gardiner. 

They  admitted  the  Plaintiff*  to  be  heir  at  law  of 
Andrew  Gardiner;  but  said,  that  under  the  circum- 
stances aforesaid,  they  were  unable  to  decide  whether 
the  Plaintiff*  was  entided  to  the  estates  at  Barrisaul 
as  heir  at  law;  and  they  said  they  had  been  advised^ 
and  submitted,  that  the  Plaintiff  was  not  entitled  to 
the  l^acy  of  1000/.  and  to  the  estate  at  Barrisaul^ 
but  that  he  ought  to  be  put  to  his  election. 

It  appeared  by  evidence  taken  under  a  commission 
ill  India^  that  the  lands  in  question  were  held  by  in«* 

C  4  strumenta 
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1819.  struments  of  grant  called  Potiahs,  by  which  a  perpetual 
right  of  occupancy  was  given  to  the  grantee,  subject  to- 
the  payment  of  certain  annual  fixed  rents,  and  to  for- 
feiture in  case  of  non-pajrment;  that  the  estate  was 
descendible  to  heirs,  and  might  be  alienated,  sold,  or 
disposed  of  by  the  grantee.  These  lands  were  held 
imder  a  Zemindar,  to  whom  the  rent  was  payable,  and 
who  held  immediately  under  the  government  by  a 
similar  tenure. 

By  the  decree  made  at  die  hearing  by  the  late 
Master  of  the  Rolls,  on  the  17th  December^  1817>  it  was 
referred  to  the  Mast;er,  to  enquire  what  was  the  nature 
of  the  interest  which  the  testator  Andrew  Gardiner  pos- 
sessed in  the  Barrisaul  estate  under  the  respective  Pottahs 
proyed  in.  the  cause,  and  also  whether  the  said  Barrisaul 
estate,  or  any  and  what  part  or  parts  thereof,  passed 
by  the  will  of  the  said  testator,  attested  by  only  two 
witnesses. 

The  Master,  by  his  report  dated  4th  August^  1818, 
certified,  that  upon  consideration  of  the  translations  of 
the  Pottahs,  and  of  some  affidavits,  (two  of  which  were 
made  by  gentlemen  who  had  at  difierent  times  held 
the  office  of  Advocate-General  at  Calcutta^)  he  was  of 
opinion  that  the  interest  which  die  testator  possessed  in 
the  Barrisatd  estate  was  of  the  nature  of  fee-simple, 
and  that  no  part  thereof  passed  by  his  will,  attested  by 
two  witnesses  only. 

The  report  had  been  confirmed,  and  the  cause  now 
came  on  to  be  heard  for  fiirther  directions. 

Mr.  Benyon  and  Mr.  Richards^  for  the  Plaintiff. 

The  Master  having  found  that  this  estate  did  not 
pass  bv  the  will,  the  Plaintiff,   as  heir  at  law,  must 

la*  be 
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be  entitled  to  it.    The  question  of  election  raised  by        1819. 
the  answer  cannot  be  sustained :  it  is  established^  that  a 
wili  not  duly  attested  is  not  sufficient  to  put  an  heir  at 
law  to  his  election.     Sheddon  v.  Goodrickj  8  Fe5.481. 
497.     Brodie  v.  Barry,  2  Ves.  4r  B.  127.  (a) 

Mr.  Home  and  Mr.  Abercromby  for  the  Defendant 

The  rights  which  Europeans  acquire  in  property 
purchased  in  the  East  Indies,  are  subject  to  great 
doubt.  The  question  is  one  of  the  greatest  importance. 
It  has  always  been  the  policy  of  our  government  to 
prevent  emigration  to  that  country;  no  one  is  allowed 
to  go  there  without  a  licence;  and  can  English  sul>- 
jects,  who  are  not  permitted  to  colonise,  acquire  Indian 
property  which  is  to  become  descendible  to  their  English 
heirs? 

The  Master's  report  is  very  short,  and  by  no  means 
satis&ctory.  The  estate  is  found  to  be  of  the  nature 
of  fee-simple;  but  does  it  follow,  that  it  is  to  descend 
to  the  person  who  is  the  heir  according  to  our  law? 
It  may  be  a  question,  whether  it  can  descend  to  any 
European.  The  Court  is  altogether  ignorant  of  the 
rules  of  descent  that  may  prevail  in  Bengal.  What 
those  rules  are  is  a  question  not  of  English  law,  but  of 
&ct;  and  some  inquiry  should  be  made.  So  much 
doubt  eidsts  upon  the  subject,  that,  in  a  cause  (i)  now 
depending  before  the  Lord  Chancellor,  a  commission 
has  been  dispatched  to  India  to  ascertain  this  very 
point 

We  do  not  dispute  the  doctrine,  that  an  unattested 

(a)  Et  vide  Hearie  v.  Greevbank,  5  Atk.  697.  715.    Caiy  v.  AikeWy 
1  Car,  241. 
(fi)  Freeman  v.  Fairiee. 

wiU 
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W.  Orani^  and  the  Defendants,  if  there  bad  been  any  1819. 
doabt  upon  h,  might  have  had  it  included  in  the  refer- 
ence. There  is  nothing  more  in  this  case  to  raise  a 
condition  against  the  heir  than  in  the  qthers  that  have 
been  deekkd  in  Ins  favoor.  It  can  make  no  differeiice 
whether  the  l^acy  «nd  the  estate  be  giwn  in  two  soi* 
tences  or  in  the  same. 

The  Master  of  the  Roijls. 

Tbb  is  a  Bill  filed  by  an  infant  claiming  a  legacy  of 
1000{.f  and  also  an  account  of  the  renta  and  pi'ofits 
of  these  premiats^  as  a  debt  firom  the  estate  of  Mis. 
Eupkemia  Gardiner^  dne  to  hhn  in  respect  of  his  right 
to  the  property  in  question.  The  first  point  is^  whether 
he  is  entitled  to  the  estate.  It  was  the  property  of  a ' 
gentleman  who  by  will  gave  it  to  his  mother^  and  she 
afterwards  disposed  of  it  to  the  Plaintifil  The  claim 
was  made  upon  the  ground  thtft  both  liiese  di^ositions 
were  void,  frcHB  not  having  been  executed  with  the  so* 
lenmities  required  by  the  statute  in  devises  of  property 
in  England.  The  D^endants  resisted  this  daim^  and 
denied  that  a  will  to  pass  soch  property  required  to  be 
attested  by  three  witnesses.. 

On  the  hearing  of  the  cause  the  late  Master  of  the 
Rolls  was  of  opinion,  that  as  the  question  was  one  tha^ 
rdated  to  property  belonging  to  thi^  country^  it  was  a 
proper  sutyect  to  be  inquired  into  by  consulting  tliose 
persons  who  were  conversant  with  the  laws  of  India. 
For  though  the  English  laws  prevail  there  to  a  oer* 
tam  degree^  yet  it  was  a  matter  of  doubt  whether  this 
particular  statute  should  appty  there.  There  have 
been  many  discussions^  as  to  how  fiur,  when  Eng» 
lUk  subjects  have  carried  out  our  laws  and  estab- 
UAed    courts    of   judicature    in    foreign    countriesy. 

any 
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1619.  any  particular  laws  should  operate  there.  There  .is 
great  difficulty  in  fixing  to  what  extent  our  law  of  real 
property,  widi  its  numerous  refinon^its,  chiefly  derived 
from  feudal  ideas,  not  af^caUe  to  odier  countries, 
should  attach  in  the  forogn  dominions  of  England^  It 
was  not,  howeT^,  to  ascertain  this  general  question 
that  the  inquiry  was  directed,  )Mit  to  find  the  nature  of 
the  testator's  into^est  in  this  estate,  and  whether  it  passed 
by  his  wilL  If  it  had  dien  been  suggested  that  the  pro- 
perty was  subject  to  odi^questioiis,  diatthote  weredbese 
points,  so  impoitttit  with  respect  to  public  policy,  to  be 
seeded,  it  wouM  ha^e  been  idle  to  send  such  an  inqoiiy. 
But  undoablxdhr  it  wns  oonsiderfid  by  the  great  Judge 
who  directed  it,  to  be  the  proper  ooorse,  and  I  must 
take  it  that  his  decree  wns  rij^t,  and  that  when  the  in- 
quiiT  WHS  answerad  the  object  WHS  attained. 

Kow  tiK  t«o  qnesdotts  that  w«k  sent  to  the  Master, 
W  has  diKcdy  answeiwd;  dber  taking  the  proper  me^ 
by  eraiininp  ciwapftrtit  pers9Ciii&  he  nepoits  diat  the 
pix^xtu  was  of  the  oaraK  of  fee-^saDple^  and  that  k  did 
WM  ziass  hv  tke  testaaor  s  wilL 


It  is  ot^Mtted  dttt  tltts  refXMrt  is  defective,  because, 
dKviH^it  itijgr.  dttt  tiie  property  dUwA  pass  by  the 
w^  yet  is  is  wt  jsm  diait  it  deaoaads  >c»  the  heir. 
\lldi  TCsCjaid  ac%  this,  if  w«  look  M  d»e  pieaikBngs^  we 
iMlduadie  pboBKiff  cJaoK  this  esoae  a$  hew  at  kw, 
and  «he  jfK«>ier  cimmk  a  dfinccs  ai^Bassim  ilut  he  is 
iHir  Jt  law^  It  WMA  be  iMfemd  thai  dtt$> 
ipmoi  iiAr;  joia  if  dK^  ttiiiw^wB  kad 
nMHdf  wcas^  ^«aihr  heir  M  law  i»^  £«cdb»t  fw^^ionu 

iMi  xht  sft^porr  ia  ^  xaaKwr  W  Im^^MMwiia:  wva^d 
aii^  a  ^foNMft  l^  imocfltuft  wW  w.:a$^  i^  jv^rsirai 
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entitled.     I  think  it  may  fitirly  be  presumed,  that  the        1819. 
party  did  not  intdid  to  make  an  objection  of  this  na- 
ture.    It  is  quite  clear  that  in  the  pleadings  it  was  only 
meant  to  raise  the  question  about  the  will. 

Next,  to  consider  the  true  meaning  of  this  report. 
The  estate  is  said  to  be  of  the  nature  of  fee-simple;  that 
is,  it  possesses  the  qualities  of  a  fise-simple  estate ;  it 
must  therefore  have  the  quality  of  being  descendible  to 
the  heir.  How  can  it  be  of  the  nature  of  fee-simple,  if 
it  does  not  descend  to  the  heir  at  law  ?  It  is  an  estate  of 
inheritance,  and  if  such,  the  rules  and  doctrine  of  estates 
of  inheritance  must  be  applied  to  it.  All  this  must 
have  been  known  and  felt  by  the  Judge  who  directed 
the  inquiry ;  for  otherwise  his  decree  would  have  been 
defective. 

The  only  other  question  is,  that  of  election.  And  it 
must  be  allowed  that  this  lady  made  her  will  under  the 
idea  that  the  property  was  hers,  and  not  supposing  that 
any  account  of  the  rents  of  it  would  be  called  for  retro- 
spectively. If  she  had  been  told.  The  heir  at  law  means 
to  demand  an  account  of  what  you  have  received  from  this 
estate,  it  is  very  probable  that  she  would  not  have  given 
him  the  1000/.,  or  would  have  imposed'a  condition  of 
releasing  that  claim ;  but  the  Court  cannot  impose  such 
a  condition  upon  conjecture.  The  question  is,  whether, 
as  the  will  is  framed,  giving  the  1000/.  together  with 
the  estate,  it  imports  that  there  must  be  any  election  or 
condition  not  to  take  both,  and  I  think  I  should  not 
be  warranted  in  putting  such  a  construction  upon  it 

It  is  admitted  that  a  will  attested  by  two  witnesses 
only,  is  not  sufficient  to  put  the  heir  to  his  election.  It 
miglit  have  been  argued,  that  if  you  put  a  party  to 
elect,  when  the  testator  has  given  away  the  estate  of 

another. 
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1819.  abotber^  the  same  should  be  done  with  regard  to  the 
heir,  when  the  estate  is  thus  derised*  But  it  has  been 
decided  in  several  cases,  that  dte  will  cannot  be  looked 
at,  and  m  those  caaes  it  mi^it  have  been  contended,  and 
better  than  here,  that  there  was  an  implied  condition, 
no^U>  take  the  bounty  given  by  the  wiUt  and  at  the  same 
time  dispute  it  But  if  itbe  not  so  implied  in  general, 
what  18  there  to  disdngnish  this  case.  Indeed  it  is 
stronger  in  &vour  of  the  hdr ;  for  the  testatrix  intended 
fo  giTe  both,  and  why  should  the  devise  operate  here^ 
whidi  it  would  not  have  done  if  it  had  beeh  a  devise  to 
aaothpf  penoiL  It  is  not  possible  to  infer  a  condition 
in  the  OIK  ease  and  not  in  the  other.  Thewoidsare 
not  atrang  enough;  if  they  had  been,  I  diould  have  been 
glad  to  lay  hold  of  them  for  the  purpose  of  dc&ig  what 
I  think  the  testatrix  would  herself  have  done.  For  it  is 
probable,  that  if  she  had  known  of  this  claim,  she 
would  have  qualified  her  gift.  In  the  same  way,  it 
may  be  said  of  any  legacy  to  a  debtor,  when  the  testator 
was  not  aware  of  the  debt,  that  if  he  had  be^i,  he  would 
have  imposed  a  condition  of  releasing;  but  the  Court 
cannot  infer  such  a  conditicm  upon  conjecture  only. 
There  is  not  enough  expressed  in  the  will  to  clothe  the 
gift  with  any  condition,  and  therefixe  I  feel  myself  un* 
able  to  decide  against  the  heir.  There  must  be  an 
account  of  the  rents  and  profits,  but  as  it  is  a  hard  case, 
I  shall  not  give  costs,  (a) 

Reg.  Lib.  1818,  A.  (9).  fol.  1930. 

(a)  On  the  application  of  the  laws  of  England  to  her  foreign 
possessions.  Vid.  Calvins*  case,  7  Co.  34.  1  B/ack,  Cum,  (  4.  108. 
S  P.  Wm.  75.  Biankhard  v.  Galdyy  Salt.  411.  Smiih  v.  Brown,  ib. 
666.  Hall  V.  Campbell,  Cotop,  204.  Spragg  v.  Stone,  cited  Doug. 
38.  Matt  V.  Vaughan,  4  Burr.  2500.  Ex  parte  Prouer,  2  Bro.  C.  C. 
325.  Evefyn  v.  Forster,  S  Fet,  96.  Ex  parte  Andcrton,  5  Ves.  240., 
Skeddony,  Goodrich,  S  Vet.  481.  Attorney  General  v.  Stewart,  2 
Mer.  143.  see  also  P^e  v.  Hoare,  Amb.  428.  and  2  Eden.  182.  note. 

'3* 
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GRIFFITHS  V.  GRIEVE. 


JOHN  CRUIKSHANK,  by  his  will,  dated  l^th  of  Bequest  to  A. 

Marck^  1784,  «ftar  giving  several  legacies  and  hor  maindertohis 
nuities,  made  the  following  residuary  disposition.  S*"*^  fm? h^^  *^ 

without  d^" 

«  And  all  the  rest  and  readue  of  my  real  and  per-  jj^  dS^^J^ 
sooal  estate  "whatsofiver  and  wheresoever,  and  of  what  J9.  for  life,  re- 
nature  or  kind  soever,  I  give^  devise^  and  bequeath  unto  Hct  ch^dren  • 
i^r  saidnq>hew  George  Crmkshank^  for  his  life ;  and  after  ^  '^^}^^  ^I> 
fais  death,  I  give^  devise,  and  liiequeath  the  samtw  to  all  children  liv- 

aad  every  the  child,  and  children  of  my  said  nephew,  'PS  ^t  her 
,-„.-,  ,  .  1     1    »i ,     ,.  .  ,  ^^       deatli,  then  to 

lawfoijy  to  be  begotten,  which  shall  he  uvmg  at  tlie  time  her  executors, 

of  my  d«th,aiaaUy.  share  and  share  alike;  butincase  ^''^^ 

my  said  iiq>hew  shall  die,  without  leavmg  any  child  signs. 

kwfiilly  begotten  livmg  at  the  time  of  his  death,  then  I  ^|,g  ^m^jg'^ 

g^ve,  devise,  and  bequeath  the  residue  of  my  said  real  and  given  over 

persomd  estate^  to  my  said  niece  Christian  Ann  EUzqbeth  decease  of  the 

CruiisAaniy  for  her  life ;  and  after  her  death,  I  give,  de-  ^^<>^  «"«>- 

.  tioned  persons 

vise,  and  beqnealh  the  same  to  all  and  every  the  child  and  in  my  will,  A. 

children  of  my  said  niece,  lawfully  to  be   begotten,  for'^evlV  a^^ 

which  shall  be  living  at  the  time  of  her  decease,  equally,  i?.  and  her 

share  and  share  alike.     But  in  case  my  said  niece  shall  i^e  meanimr 

die  without  leaving  any  child  lawfully  b^otten,  living  at  ^^.'^?  ^o"^ 

the  time  of  her  death,  I  give,   devise,  and  bequeath  the  codicil  not  to 

residue  of  my  said   real  and  personal  estate  to    the  he  confined  to 

heirs,  executors,  administrators,  and  assigns  of  my  said  comparison 

niMv***  ^^  the  will, 

™®^  and  the  be- 

quest over 
therefore  too 
remote. 

and  unattested,  in  the  following  terms :  —  ^  codicil  not 

to  be  pre- 


The  testator  afterwards  made  a  codicil  without  date. 


3  pi 
sumeaa  revo* 

**  A  codissil  to  this   my  last  will.   I  give   and   be-  ?«"]?"» wnjess 

^  ^  It  distinctly 

queath,  appears. 
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queath^  Ihe  same  before  bequeathed,  to  the  Provost  and 
Dean  of  Guild,  of  the  City  of  Aberdeen^  for  the  dme 
b^ng,  (after  the  decease  of  the  before-mentioned  per- 
sons in  my  will,  Mr.  George  Crmkskank,  and  bis  heirs 
for  ever,)  and  Mrs.  Christian  Ann  Elizabeth  Crvikshank, 
and  her  bars  for  ever,  all  my  estate,  to  be  disposed  of 
for  the  nee  of  the  said  city  and  its  stock." 

The  testator  died  in  the  course  of  the  year  1784. 
A  suit  having  been  instituted  for  the  administration 
of  his  estate,  the  residue  of  his  personal  property  was 
ascertained  and  invested  in  the  3  per  cent,  consols,  and 
the  interest  of  it  paid  to  George  Cruikshanky  for  bis 
life }  and  upon  bis  death,  without  having  been  married^ 
it  was  paid  to  Mrs.  C.  A.  E.  Cruiishank,  She  also  died 
in  the  year  1818,  without  having  been  married,  having 
by  wUl  bequeathed  these  funds  to  certiun  persons  as 
trustees  for  the  purpose  of  endowing  an  hospitaL 

The  trustees  now  presented  a  petition,  praying  to 
have  the  "firnds  sold,  and  the  produce  paid  to  them. 

Mr.  Heald,  and  Mr.  Rose,  for  the  petitionee. 

The  bequest  to  the  City  of  Aberdeen,  in  the  codicil, 
is  to  take  effect  after  that  to  Mr.  G.  Crmkskank,  and 
his  hws  for  ever,  and  that  to  Mrs.  Cntikshank,  and  her 
heirs  for  ever ;  it  is  therefore  too  remote,  and  cannot 
affect  the  prior  bequests,  Mrs.  Cndkskank  having  died 
without  issue,  it  bos  vested  in  her  representatives. 

Mr.  Agar  and  Mr.  Stephen,  for  the  ci^  of  Aber^ 
deen. 

The  testator,  in  the  will,  ^ves  the  property  to  Mr.  G. 
Cruikskani  and  to  Mrs.  Cniikshank   for  their  lives  re- 
spectively; and'  when  in  the  codicil  he  speaks  of  the 
before- 
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before-meationed  persons,  he  must  be  understood  to 
mean  them.  The  expressions  employed  in  the  codicil 
will  not  enlarge  the  interest  previously  given  them.  Doe 
dem.  Lj^  v.  lA^de^  1  T.  R.  593.  The  term  heirs  of 
Mr.  G.  C  evidently  applies  to  his  children;  for  the 
will  gives  nothing  to  any  other  heirs  of  his.  When  the 
testator  next  speaks  of  Mrs.  Cruikshank  and  her  heirs 
for  ever,  the  word  "  heirs  "  must  be  considered  to  be 
employed  in  the  same  sense,  in  which  they  are  used 
immediatdy  before,  and  therefore  to  refer  to  her  chil- 
dren. Ijcnedmf  v.  Hopkins^  Amp,  273.  (a)  Thus  die  be- 
quest over  was  to  take  effect  upon  tlie  death  of  Mr« 
G.  C.  and  Mrs.  C,  if  they  died  without  children,  and 
revokes  the  gift  to  Mrs.  C's  heirs,  executors,  admini- 
strators, and  assigns ;  for  it  is  impossible  that  he  should 
have  meant  a  gift  after  the  deaths  of  such  a  class  of  per- 
sons. The  construction  that  is  contended  for  on  the 
other  side,  would  take  away  all  meaning  from  this 
codicil,  and  render  it  a  mere  nullitv. 


1819. 


Griffiths 
Gbieyx. 


The  Master  of  the  Rolls. 

There  is  considerable  difficulty  in  construing  this  will 
and  codicil ;  but  we  must  endeavour,  as  well  as  we  can, 
to  miderstand  it.  In  this  we  must  be  governed  by 
two  principles:  not  to  presume  a  revocation  unless  it 
distincdy  appears ;  and  to  adhere  to.  the  words  the  tes- 

(a)  In  the  report  of  this  case  in  Ambler,  it  is  not  stated  whether 
the  plaintiff  was  a  son  or  a  daughter.  By  the  register's  book(B.  1754, 
fol.  .795.),  ft  appears  that  he  was  the  only  son  of  Mrs.  Lovedatf, 
-and  claimed  as  her  only  sunriving  child  and  heir.  The  decree  con« 
tains  a  declaration, '^  that  the  bequest  of  6000/.  given  by  die  will  of 
E&zahctk  Lethetdlier  to  the  heirs  of  her  sister  Loveday,  was  descrip- 
tive of  the  children  of  S,  Loveday,  and  that  the  plaintiff  being  the 
only  child  of  the  said  S.  Loveday  in  being  at  the  time  of  the  decease 
of  the  said  testatrix,  was  entitled  thereto." 


Vol.  I. 


D 


tator 
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1^1  d.  tator  has  made  nse  of,  unless  we  are  warranbed  br  ihb 

lr'~'    " . .  Context  in  piittinc  a  difierent  meanini;  on  them. 

Griffiths  r  o  o 


Griev£. 


The  present  qaestioh  applies  only  to  prerenal  pro- 
perty, though  it  appears  thdt  the  tektfttot  had  some  r^l 
estate  at  the  time  oFniaking  his  tvili.  He  giv^es  the  pro- 
perty to  his  nephew  and  niefce  for  life,  and  to  theiir  chil- 
dren ;  and  in  case  thiey  shall  both  die  witjiout  leaving 
children  living  at  the  time  of  their  deaths,  tlieh  to  t)ie 
hBirs,  executors,  admihistralor^,  and  aisisigns  of  his  niece. 
Now,  if  there  had  been  no  codicil,  as  this  derive  over  is 
within  the  proper  limits,  it  is  perfectfy  Iq^  and  thefrb 
is  no  doubt  that  the  real  estate  Would  have  gone  abso- 
lutely to  the  heir,  and  the  persbhU  to  the  Executor  of 
tiie  niece.  The  question  then  is,  whether  Ate  codicil  has 
^•evoked  any  part  of  the  will,  or  whether  it  is  'only  addlK- 
tiohal,  as  it  must  be  considered,  unless  incbtnpdtible 
with  it. 

It  is  evident  here,  that  the  gift  to  the  city  of  Aberdeen 
is  only  on  a  certain  event ;  and  is  that  ievent  tvithin  the 
limits  which  the  law  will  recognise  and  permit  for  de- 
viises  ^  If  we  may  conjecture  the  intention  of  the  testa^ 
tor,  he  seems  to  have  looked  to  some  remote  period, 
when  there  might  be  an  end  of  the  lineal  des<5eifidant5  of 
his  nephew  and  niece.  It  could  not  hiave  b6cn  his  int^- 
tion  to  carry  it  over  to  the  city  in  the  event  of  their 
children  havmg  died  in  the  lifetime  of  their  fether  or 
mother,  and  having  left  children.  He  contemplated 
their  children  and  descendants,  and  if  there  was  a 
failure  of  them,  then  it  was  to  go  over.  But  is  not  that 
too  remote  ? 

If  we  take  the  grammatical  meaning,  the  words  ^*  after 
the  decease,"  8:c.  refer  to  a  failure  of  heirs  at  any  future 

H  period. 


Griffiths 
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period.  This  the  law  will  not  permit  But  it  is  said,  that        18  i  9. 

the  word  '*  heir"  is  not  to  be  taken  grammatically ;  and 

there  are  cases  where  heirs  have  been  construed  to  be  issue 

or  children ;  but  thib  is  okily  when  tiie  context  warrants       6mk^* 

it.    Here,  however,  the  testator  has  used  both  the  terms 

keirft  «lid  diildrcii,  and  was  acquainted  with  them  both. 

If  someAing  is  to  be  substitated  for  heirs,  why  should 

6hildi«B  be  put  for  it,  rathw  dum  issue ;  and  if  issue  be 

pvft,  we  Aould  b«  eqmlly  at  a  loss  to  make  this  beqtest 

over  fdfectoBl. 

H^cMMh^aited  a  koger  period  than  the  lives  of 
these  persoM  and  their  children;  for  he  is  not  contented 
wilii  si^mg,  *^^Ask  the  death  of  them  and  their  heirs,"  but 
he  adds  the  WMlk  ^  for  ever."  Whatever  we  may  substi* 
twie  felt  heilB,  1^  mwt  be  too  remote. 


If  we  put  any  meanikig  um  the  codicil,  we  must  sup- 
pose ht  tiiesSfk  lihat  the  fineal  descendants  of  his  nephew 
vad  niebe  ftbeouhi  be  ibe  preferable  objects  of  his  bounty, 
tfid  tfiat  in  giving  tim  )Hxn)erty  over  he  looked  to  a  re- 
tnole  fittttrity^  T%tt  tiequeot  over  is  expressed  in  such 
terms  that  ^  Covttt  camiot  give  any  force  to  it. 

I  diinklti  ^Ais  I  «toi  tmtranled  by  the  words,  to  which 
ft  is  ahrays  safesft  to  at&ere.  It  would  be  equally  &tal 
if  we  were  to  take  notice  of  the  parendwsis  (c),  md  con^ 
strue  it  to  be  a  gift  to  the  provost  and  dean  of  Guild, 
Imd  Mrs.  Chxikskianhj  in  trust  for  the  city ;  for  tfaeti  it 
irould  be  a  gift  not  to  tidce  effect  tHl  after  a  &ilure  of  tiie 
lidrs  o(  George  Cr^irikskimh. 

iUg.iiib.  161S.  A.  (8X  &- 1788. 

X%)  Oil  the0fllbol¥>fn  paKnteia,  end  of  the  punctiiatiofi  in  the 
v&mttmdadm  «f  «  mH,  see  the  remark  of  Sir  H',  Grant,  in  San' 
ford  V.  iiaikei,  I  Met,  651 . 
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jbf.  13. «.  WILSON  K.  CLAPHAM. 

Ik  tide  4>-    fVnS  was  a  soit  far  die  spedSc  perfbcmance  of  an 
*^^^  g^  agreement  fix-  the  purduise  of  some  houses  by  the 

baa^  ndifrc-  deiendant.  After  die  answer,  it  was  by  order,  dated 
p!^  h^^  1^  23d«Aca^  1813,  r^rred  to  the  Master  to  inqniie  whether 
•**■'.'*■?**  the  abstract  admittfd  by  the  answer  to  ha^e  been  de- 
ukeapome^  livered  in  the  month  of  Mmfj  181S,  deduced  a  clear, 
"^|°|j^^  perfect,  and  marketable  title,  and  whether  the  Plaintiffs 
aceoant  for  were  then,  and  are  now,  and  when  were,  able  to  make 
^^^i^'^  a  good  tide.  The  i^xnt,  dated  8di  Hon:*,  1816,  was 
which  widioot  in  fiiToiir  of  the  tide,  and  was  confirmed;  but  on  the 
4^^  mkht  ^^^  *^^  following,  an  order  was  made  upon  the  pe- 
^^j^^g"  tition  of  the  defendant,  by  the  Master  of  the  Rolls, 
gpedficper-  i^eferring  it  back  to  the  Master  to  reoeiTe  such  &rther 
J^|^*^*j.  evidence  as  might  be  laid  before  him  as  to  the  identity 
out  oocti,  the  of  the  Plaintifis  as  the  heirs-at-law  and  devisees,  or  as  re- 
^^^^  presenting  devisees  of  Sarah  Oliver^  the  testatrix  in  the 
cootaiiitog  a  abstract  in  the  pleadings  m»iti<med,  and  to  state  his 
titlir     ^"^       opinion  thereon  to  the  Court.     The  Master's  second 

report  was  made  on  the  27th  November^  1818,  stating 
the  ftirther  evidence  on  the  pcnnt  referred  to  him,  and 
that  'in  his  opinion  it  was  sadsiactoiy.  Elxceptions 
were  taken  by  the  defendant  and  over-ruled. 

Upon  the  report,  the  decree  was  made  Mtylly  1819, 
directing  the  purchase  to  be  completed,  and  that  the 
Plaintiffs  diould  account  to  the  Defaidant,  who  had  not 
taken  possession,  for  the  rents  and  profits  received  since 
the  agreement,  the  latter  paying  his  purchase-money 
with  interest*  As  the  title  upon  the  abstract  delivered 
had  been  so  &r  unsatisfactory,  as  to  Fequire  the  second 

i6  reference. 
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reference,  and  farther  evidence,  no  costs  were  given  on 
die  authori^  of- v,  CoUinge^  3  Ves.  4f  B.  \^S.  n,  (a) 

An  application  was  now  made  by  the  Defendant  to 
vary  the  minutes  so  as  to  charge  the  Plaintiffs  not  only 
with  the  rents  received  by  them,  but  with  those  that,  with- 
out their  wilful  de&ult,  might  have  been  received,  it  being 
suggested  that  they  had  been  suffered  to  run  in  arrear. 

Mr.  Wrmfj  for  the  Defendant,  cited  Acland  v.  Gais-' 
Jordy  2  Maid.  28. 

Mr.  CZs^on  and  Mr.  jfiCo^,  for  the  Plaintiffs,  men- 
tioned Macnamara  v.  Williams^  6  Ves.  l^S.,  where  the 
vendor  was  ordered  to  account  for  the  arrears  of  rent, 
and  it  appeared  by  the  register's  book  that  the  decree  ^ 
contained  no  directions,  except  as  to  what  had  been 
received  by  him  or  for  his  use. 


37 


The  Master  of  the  Rolls. 

The  case  of  Macnamara  v.  Williains  does  not  touch 
the  present;  the  question  there  was,  whether  it  was  ne« 
cessary  to  make  the  steward  of  the  vendor  a  party ;  and 
it  was  decided  that  it  was  not,  and  that  he  must  con^ 
tinue  responsible  to  the  vendor. 

The  question  here  is,  in  what  manner  the  vendor  is 
to  be  charged,  in  a  case  where  it  is  to  be  considered  his 
fault  that  the  title  was  not  made  out  during  the  interval 
when,  on  that  account,  the  purchaser  could  not  safely 
take  possession. 

Consider  the  situation  of  the  purchaser :  the  objec- 
tions to  the  title  not  being  removed,  it  would  not  be  safe 
for  him  to  enter  into  possession,  as  that  would  be  a 

(a)  S«e  also  Harford  v.  Purrier,  1  Madd,  55t. 

D  3  waiver 


1819. 
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waiver  of  Ihe  objections.  Then  i$  no|  the  v^ndcur  if)  be 
responsibly  fyr  the  rent,  that  be  is  said  to.  have  suffered 
to  go  in  arrear  for  three  or  four  years,  which  he  most  pro- 
bably would  not  have  permitted  if  he  had  been  holding 
the  possession  for  himself,  Before  the  conveyance,  the 
purchaser  could  not  have  proceeded  for  these  rent9 
himself;  or  he  could  only  have  done  il  in  the  name  of 
the  vendor,  and  that  would  be  a  very  premature  act  of 
ownership. 


The  care  of  the  estate  must  of  necessity  be  left  to  the 
vepdpr  'y  he  becomes  a  trustee  for  tlie  purchaser,  and 
what  hardship  is  there  in  expecting  him  to  take  tJie  same 
c^re  of  it  as  he  would  if  it  were  his  own  ?  He  must 
^ke  the  measures  that  are  adopted  by  every  prudent 
I^dlord.  If  ultimately  the  estate  is  determined  to  con- 
tinue his  own,  he  retains  the  rents;  if  not,  he  handa 
them  over  to  the  vendee. 

Consider  what  he  calls  on  the  Court  lo  do ;  he  calls 
for  ii^terest  on  the  purchase-money,  and  it  is  no  eiicuse 
for  t)ie  purchaser  to  say  that  he  let  it  lie  dead;  he  is 
^able  for  the  interest  from  the  moment  of  the  piurcka3e. 
There  xpust  be  a  reciprocal  equity ;  if  the  one  is  at  all 
events  to  have  the  interest  of  the  purchase-money,  whe- 
ther it  was  or  was  not  laid  out,  the  other  must  at  all 
events  be  entitled  to  the  profits  c^  the  estate. 


It  is  hot  bow  a  question^  whether  the  drcumstance 
of  possession  not  having  been  taken,  ahMe  from  the 
default  of  the  vendor :  that  has  been  decided  by  the  late 
Master  of  the  Rolls.  He  was  of  opinion,  that  the  title 
was  imperfect,  and  therefore  directed  a  forther  enquiry. 
It  was  not  till  the  Master's  last  report,  stating  that  the 
title  was  now  complete,  tliat  the  agreement  could  be 
xrarried  into  effect. 

That 
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That  ^e  vendof,  under  such  circumstances, .  should 
be  held  respoo^ble  f9r  the  rents,  se^ms  so  natural,  so 
evidently  ii^p  result  of  rjsa^on,  that,  unless  there  be 
sQip^  ^iitlf9ri|ty  9|j;^uist  it,  it  is  what  ought  to  be  ordered. 
Macnamara  v.  Williams  is  not  in  point.  There  are 
€^her  Q9pe^  lyhicb  9PfH^c|  \fiiix  life  principle  o£  Acland  v. 
G^tiffiv^d*  Thffp  fff^  nwfy  ii^st^pes  where  it  has  been 
nefe^fred  \Q  the  ^9»Psr  tp  a^certaii^  the  amount  of  an 
iR)¥fy  i^^  ]^  ^ppened  to  the  estate^  tlirough  the 
defaidt  of  the  vendor,  making  him  liable  for  the  loss,  (a) 
The  case  of  Acland  v,  Gais/brd  being  a  decision  of  my 
own,  I  vf9»  Uny^iUiiig,  ^^  first,  to  follow  it  as  if  it  bad 
jbeen  that  cf  anptb^r  judge ;  but  it  has  not  since  bei^ 
controTseFtfid,  mi  i$  4Q(  4t  variance  with  previi^us  de- 
cisions. It  seems  to  me  that  the  same  should  be  do^e 
here ;  and  it  is  to  be  observed,  that  if  there  has  l)een 
BO  defimU  ori  dte  part  of  the  ventjlor,  he  will  )ose 
lusthing  by  it. 

Reg.  Lib.  1816,  Q.  fol.  ISO^ 


1819. 


WiT.SpN 

V, 

Clapuam. 


(m)  Fo^er  v.  Pf^con,  3  Mftid.  ;?9^.  Harjhrd  v.  Purrj^r,  ubi  sup. 


TURNER  V.  turner- 
Turner  V.  Reynard,  {late  Metcalfe.) 


ROT.IJ. 

July  6* 
Aug,  20. 


A     REPORT  of  a  motion  made  in  these  causes  is  After  the  con 

'^^  given  in  1  Swan.  154.     The  Piaintifis  having  fiuled  re^rtTare.* 

view  will  not 
^  onMn^y  UD^  00  a.  very  stcong  jq^;  l^Ld  pbjectiony.afCectin^  the  substance  of  it 
viil  not  be  pennitted ;  but  mere  mistiaJLes  may  be  rectified. 

ExecntoKs  charged  witd  interest  on  balances,  though  pot  prayed  by  the  bill. 
^  When  t)iqs  }A  fi  sii^dnnc^  of  ass^t^  for  payment  of  debts,  executors  may  pay 
nmpTe  contract  debts  not  t)eBrmg  interest  bcroire  specialty  debts  bearing  interest,  if 
hot  4)l9ected  to  by  the  specialty  crglitprs ;  fi^d  the  l^tecs  ^re  not  ^t  liberty  to  com- 
plain of  the  order  of  payment. 

Interest  not  lo^  mlovcd  Ui>on  the  interest  of  9  bond  debt  computed  in  a  report. 
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1819.        in    that    application,    presented   a  petition    for    a*  re- 
Turner       ^^aring  of  die  decretal  order  of  the  27th  Nao.  1817  {fl\ 
V.  made  on  ferther  directions,  praying,  at  the  same  tim^ 

that  die  Master  might  be  directed  to  review  his  report* 

At  the  hearing  on  farther  directions,  the  PtaintifK 
had  not  appeared,  in  consequence  of  the  circumstances 
stated  on  the  motion.  The  following  were  the  grounds 
of  objection  to  tlie  report,  and  to  the  order  founded 
upon  it :  — 

It  appeared  that  the  executors  had,  from  time  to 
time,  retained  considerable  balances  in  their  hands, 
upon  which  the  decree  had  not  directed  them  to  be 
charged  with  interest. 

Between  the  time  of  the  death  of  the  testator,  in 
Attgusty  1 796,  and  the  commencement  of  the  suit,  the 
executors  paid  simple  contract  debts  not  carrying  in- 
terest, to  the  amount  of  about  11,000/.  At  the  time 
when  these  payments  were  made,  there  were  oAer 
debts  bearing  interest,  and,  in  particular,  a  bond  debt 
of  6000/.  still  unpaid,  upon  which  interest  was  allowed 
up  to  the  date  of  the  report.  The  petitioners  submitted, 
that,  the  executors  having  paid  the  simple  contract 
creditors  first,  the  interest  on  the  bond  debt  ought  not 
have  been  allowed. 

In  the  Master's  report  it  was  stated,  that  the  prin- 
cipal of  tlie  bond  debt  of  6000/.  had  been  reduced  to 
3749/.  19s.  Sd.y  and  there  was  also  due  for  interest 
upon  it  the  sum  of  1588/.  Ss.  7d,f  making  together, 
5338/.  75.  lOd.  In  the  order  of  November,  1817,  it 
was  directed,  that  interest  should  be  computed  upon 
the  whole  of  the  sum  of  5338/.  7;.  lOd.  from,  the  foot 

(a)  Mentioned,  in  1  Stvan.,  to  be  in  1816. 

of 
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of  the  report  The  petitioners  objected  to  this  part  of 
the  order,  on  the  ground  of  its  being,  in  part,  an  allow- 
ance of  interest  upon  interest. 

The  testator  had  ^ven  to  his  wife  a  legacy  of  4000/. 
which  he  directed  to  be  paid  in  preference  to  any 
other  l^acy.  During  the  first  year  after  the  testator's 
death,  the  executors  paid  her  several  small  sums, 
amounting  altogether  to  80/.  This,  together  with 
other  sums  advanced  to  her  afterwards,  amounted  to 
1135/.  The  Master  had  computed  interest  upon  the 
sum  of  4000/.  from  the  end  of  a  year  after  the  testator's 
death,  and  from  the  principal  and  interest  had  deducted 
the  1 135/.:  the  difference,  5976/.,  was  the  sum  reported 
due  to  the  widow.  This  formed  another  ground  of 
objection ;  and  it  was  besides  suggested,  that  an  enquiry 
should  have  been  directed  as  to  some  outstanding  pro- 
perty of  the  testator. 

Mr.  Heald  and  Mr.  Duchoartk  for  the  petition. 

Mr.  Hart,  Mr.  Agar,    Mr.  Skadwell,    Mr.  Barber, 
against  it. 
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1819. 


The  Master  of  the  Roixs,  (aftier  stating  the  fiacts.)       Aug,soi 

This  cause  comes  before  the  Court  for  a  re-hearing 
in  a  very  late  stage  of  the  proceedings ;  after  the  Master's 
report  has  been  confirmed,  without  exceptions  having 
been  taken  to  it,  and  after  a  decretal  order  has  been 
made  and  acted  on.  Some  of  the  matters  now  com- 
plained of  seem  to  be  subjects  of  direct  objection  to 
the  rq)ort  The  parties  had  opportunities  of  attend- 
ing before  the  Master  to  make  these  objections;  but, 
if  they  were  made,  they  were  not  allowed,  and  it  then 
became  the  duty  of  the  parties  to  convert  them  into 
exceptions  at  the  proper  period.     This,  however,  was 

not 
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1919^  jpot  done;;  th^  report  ^^  confirmed^  ^nd  the  'dec:fetf4 
order  subsequently  pronounced  in  a  manner  ,whic^ 
though  the  Plaintifis  did  not  appear^  was  perfectly 
regular.  The  application  that  was  made  to  the  Lord 
Chancellor^  tjbat  the  Master  migh(  review  hU  i^i^pprt, 
was  refused,  and  the  Plaii^tiflb  bavQ  n^w  ftU  ih^s§  4^ 
advantages  to  contend  with,  wbatever  inay  }|^v#  );|^f3|| 
^ir  misfortunes  with  respect  to  ^)e  persons  t^y 
employed*  After  a  suit  has  been  pi^nding  for  fio  Ipfig 
a  period,  it  is  incumbent  on  the  Court  to  take  thf(  utyi^o^t 
care  th^t  there  should  not  be  any  iUrth^  d^y  li^  i# 
Bot  absolutely  necessary. 

On  the  subject  of  reviewi|ig  ihe  Maater's  l^^ppltlif 
the  publif:  is  indebted  to  the  reporter  for  a  vary  a^s^uvAt^ 
i^ole  («)  1^  cases  in  which  the  Court  haa  pemMttMl  » 
review  after  confirmation.  Generally  speaking,  ft.vf^ 
strong  case  must  be  made  out,  to  induce  the  Cpurt 
to  allow  it  to  b^  dij^cussed.  There  may  be  instances 
in  which  exceptions  have  been  permitted  to  be  filed  out 
fif  th^  VfWd  pcHH^e,  or  jBven  where  ihey  J^^ve  been 
allowed  when  no  objections  had  been  made  l)e£gir^; 
but  this  is  only  on  a  special  case  being  made  for  such 
an  indulgence,  and  it  must  be  considered  an  exception 
to  the  general  rule.  If  parties  were  Qtulbved  to  lie  by 
ffx  a  long  thne,  and  tlien,  in  the  Ust  s^^gl^  tp  \^g 
«  £omplaint  before  the  Coqrt,  gisept  jpisf^ii^  W9^^ 
ifa  occasioned,  and  rules  of  pniptlc^  ^  ^fi^^s^j^ 
tB  which  puUid  policy  roquire^  wp|il4  ^ '  I^^4n^' 
gered.  It  is  better  tiiat  the  iadiY«i4uib  |^Q)M  §li^ 
bff  tlieir  laches,  than  ^inti^  m  muc^  4^byf  '§}iq^  ^ 
caused,  by  allowing  ^e  aubject  40  be  re-^jg^fM  «ft4 
digitated  agaiQ  at  this  lata  paricd. 

(a)  1  Swan,  1 56. 

Tbia 


s«9y  to  loolq  into  ^  patur^  of  ^e  partici^iur  pt{jectioa& 

here^     Tliip^ff  wiofiHk  ^j^]y  to  what  1$  the  substance  9^ 

oi  the  r^pprtj  I  ani  not  now,  I  think,  at  lib^r^  to      A'^^W 

go  into;  thos^  th^l;  a{q)ly  tp  the  decretal  order  oDly, 

are  proper  for  ^  i^onsideratioi^  of  the  Court. 

First)  wi|)i  r^^fpe^  tp  t;he  ^lai^ces  in  the  hands  pf 
the  e^ce^Vof ,  ^t  U%  notwithstanding  what  h^s  be^ 
9aid,  ^  prop^  aiibjact  fo^  an  appUcation  npw;  fpri 
thov^  ^  b|U  4o^  npt  pray  for  inter^t,  an4  th^r^  i^ 
npthing  pn  the  pl^adiog^  to  afibct  the  execntp^  with 
id  yet  it  if,  I  thinly,  npw  open  to  th^  Court  to  cha^^ge  it 

againiit  ibfnif  Tb©  wt  wa^  cpunnenced  in  1799? 
vhen  it  ifm  not  wp«v  that  they  b^rf  any  ^lup*  in 

their  h^s,  and  the  biU  could  not,  th^efor^^^  tbftt 
time,  have  adverted  to  these  balances,  whidl  arp$^ 
subsequently*  It  seems,  that  at  first  the  executors 
F^rca  itit  spin«  Pimc^^Ss  in  f4vanpe,  and  had  even  bor- 
TPW§4.  mowy  ^  WWWer  the  ^dgenoi^  pf  the  t^jtatw^? 

fiitatpi  bntj  in  4pr*  ^80?,  th^rp  wa$  a  babnw  4np 
fironi  tbwi  ^  843/.  7^,  6(J,  This  con^uptj  in  tb^ 
bwdi  of  wmiP  prone  of  tbe  eic^fiutor?,  ^nd.  ww  n»r 
aK>?«¥ri4ii^  ([^i  1817,  when  it  wa?  ^ppU^  tpwar^n 
^  vedu<rtMm  of  thi»  bo^4  d^bt-  Why  wa?,tbrt;  wt 
dnm  b^i^?  tt  i#  nrg^f  tb^  no  application  W9» 
nta^  l^r  tb^  patPP^t  of  th^  bal^n^  mt^  (mm  \pit 

ib^  f|xe^^|pglPII  ^ouU  b^vp  bronght  it  in  witbpnt  W^- 
Jt  w«a  tbpi^  (^  to  1^  it  onl;  so  a$  Ml  ?n^e  it  pn»- 

dn^v%  or  to  apply  it  to  the  paying  of  ihi^  4?bt 
that  w^  Wfms  ipti^f^  I(  9^^w  rownabte  tb9l^ 
tbi^  d^fQjD^  ord^'  sbo^d  ^^  directed  an  mffky  in 
w4wiip  ^ijBndiii  tbi#  9inn  nw^  wd  ^  (^0^  of'iAte^ 
vpqpii. 

The  next  compliant  U^  tb^  p^yq^ent  of  simple  con- 
tract 
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TUBNER 
V.   J 

Turner. 


tract  ^ebts  before  tbat  due  on  tbe  bond.  This  is 
complained  of  as  a  devastavit  —  as  an  undue  admini-^ 
stration  of  assets ;  and,  if  it  be  so,  it  must  be  charged 
to  the  executors  themselves,  and  the  loss  made  up  by 
them  de  bonis  propriis.  This  is  an  objection  which, 
supposing  it  to  be  well  founded,  strikes  at.  the  pro- 
priety of  the  whole  of  that  part  of  the  report  which 
allows  any  of  the  balances  due  to  the  executors,  in- 
stead of  charging  them  with  this  loss  as  a  devas- 
tavit. This  would  go  to  alter  the  report  in  what  is 
Qiatter  of  substance,  and,  whether  it  be  right  or  not, 
the'  Court  cannot  at  this  time  entertain  the  com- 
plaint. It  either  was  known,  or  ought  to  have  been 
known  to  the  parties  before :  they  suffered  the  Master 
to  draw  iip  his  report  without  making  the  objection; 
and  to  allow  them  to  make  it  now  would  be  extremely 
mischievous. 


But  as  it  has  been  agitated,  and  as  it  is  an  objection 
of  importance,  let  us  see  how  it  is  founded,  and  whether^ 
if  it  had  been  properly  taken,  a  legatee  could  be  allowed 
to '  make  a  complaint  of  this  nature.  I  called  for  au- 
thorities in  support  of  the  objection,  but  in  all  the  books 
on  the  duties  of  executors,  and  in  all  the  cases  on  the 
subject,  not  a  solitary  instance  is  to  be  found.  There 
is  indeed  a  hint  in  general  terms  in  the  work  of  a  living 
author  {a);  but  it  is  no  authority.  There  may  be  cases 
of  actual  loss  or  destruction  of  the  property,  where 
legatees,  as  well  as  creditors,  may  sue;  but  it  is  nowhere 
said,  that  an  executor  is  bound,  for  the  sake  of  l^atees, 
to  postpone  the  payment  of  debts  not  carrying  interest. 
In  the  payment  of  debts  it  is  his  duty  to  regard,  not 
whether  they  do  or  do  not  bear  interest,  but  the  order 
established  by  law.     The  debts  of  a  superior  order  may. 


(a)  Toiler  on  Executors,  426. 


not 
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not  cany  interest,  while  those  of  an  inferior  order  may;  / 1819. 
but  he  would  not  be  justified  in  paying  the  latter  in 
preference  to  the  former.  In  almost  every  case  of  ad- 
ministration, where  there  are  specialty  debts,  some  debts 
of  inferior  order,  not  bearing  interest,  such  as  the  wages 
of  servants,  or  a  tradesman's  bill,  and  by  the  payment 
the  estate  is  saved  the  expenses  of  the  actions  that  might 
otherwise  be  brought.  TThe  legatees,  or  the  next  of 
kin,  must  lose  the  interest  upon  every  sum  thus  paid, 
and  if  it  were  misconduct,  would  have  a  right  to  visit 
it  upon  the  executor;  but' no  such  complaint  was  ever 
made  before. 

The  rule  that  is  proposed  is  quite  a  foUacy  as  to  le- 
gatees. They  take,  by  the  bounty  of  the  testator,  what 
is  left  after  the  payment  of  the  debts.  Priority  of  pay- 
ment is  the  privilege  of  the  creditor,  not  of  the  l^atee; 
and  if  the  creditor  will  waive  that  privilege,  and  wait, 
where  is  the  case  which  says,  that  the  executor  is  not  to 
consult  the  interest  of  those  whose  claim  stands  next. 
The  consequence  is,  that  the  simple  contract  creditor 
receives  what  is  his  right;  nothing  but  justice  is  done. 
If  you  pos^Kine  the  payment,  he  loses  the  interest ;  it  is 
an  act  of  injustice  that  is  done  to  him.  But  what  is 
done  to  the* legatee?  He  has  no  right,  till  all  just 
claims  against  the  estate  are  satisfied,  and  his  rights  must 
always  be  postponed  to  every  consideration  of  the 
rights  of  creditors. 

In  this  Court,  with  respect  to  equitable  assets,  all 
debts  are  treated  as  of  equal  d^ee;  all  are  paid  alike : 
^hy  then  should  we,  at  the  instance  of  l^atees,  con- 
sider the  di£ference  in  the  nature  of  the  debts. 

On  every  principle^  if  the  executor  takes  care  that 
there  is  enough  for  all  the  creditors,  though  one  may 

be 
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Id  Id.       be  ]p^d  bdEbre  At  biSktr^  if  Ih6  UpMlalty  iHheditdt  dOtft 
Abttoljea,  ^o d»k6 tb^ cflHi.    lib  ^e  tottHmtt  niem 

is  E  suiBcieiiey ;   IlKsiie  in  ihfo  iast^to^  of  ati  dbj«eti<m 
{tM  one  wto  |taud  be£M  fanolb^,  ^bU  k^e  be<fili  ^d. 

Tlie  he^ct^iie^efn  is  ^  %(>  the  iuiti  of  1 IB5L  Mlted  ti» 
h&ve  been  advtoced  to  Ae  widow  by  muM  pa^MMts  lit 
dilRlfem  lin!iejs.  The  tkiih  of  tiie  pefitiotieRi  i»  bfsM 
djl^en  to  the  s^ime  gen^M  oXbjjecti^  lh«t  ft  ^a^  Mt 
biNMight  under  the  t^^hiside^iftion  of  die  Mustetv  »ff  it 
was,  that  it  was  disallowed,  and  his  decision  taftfilrWIilidii 
aequiesced  in.     The  rqport  having  been  confirmed  has 

Mhtt  the  door  to  that. 


But  if  it  tbuld  be  ^^ftterited  iii«^)  Dlf«te  1^  &  4Hft<7  i^ 
the  rfetediung  When  tipplM  ^tiik  ^p^idks  of  l^fiey^ 
this  l^kcy  #to  (ehtilSc^  to  ^tiotity,  iHHd  the  fthidfiid 
)Bih<!l  the  int^a^eift  df  ft  WM  t6  be  j^  b^bfTe  My  psixi  ef 
liie  iOth(^  l^afdes.  lli^'s«(«M  dMUHV^M  ^p^hei^  w«re 
Mft  tqtral  to  iSie  uitblt^t  thto  Ate  ^  het^.  Th«9^  f«ty- 
nUA^hte  stabAjy  tiheti^fbn^  'ti^M^ki  Ab  ^Hikat  ^Meiw  ^t^l^^ijple^ 
ttnd  oplsl  to  the  iaifte  obi^rVMbim  h^  ^e^ttt^  tdtmsMt 
debtee.  Even  if  fahy  ^lart  Hf  l9di^  iMm  fMd  bedift  aj^lM 
tb  the  bbhd  4^t,  it  WM  hbt  sdflltkiit  in  toli^um  to 

i£iA9iiii^  the  iiM^A^  'di«ft#iift  'Ale  ^>to  ^  Mid  wald 
adt  h^e  y^ddifeed  'die  cupit^.    It  "iMM  %eK<ef(^  «m 

have  occasioned  any  saving  to  the  est&tb. 

Wtei  Yestpert  t6  the  ttAI  iX  Vdt  Ss.  -ieLj  Which  Vas 

)Md  to  i!be  Mddw  b^fi^  HSie  i^nd  6r  Ae  yeht  titer  the 

IteSt&tb^ iSerth,  bdt '^^tedi  WAS liot  fa  1*rfe*fcctttttts  de- 
ducted Mfth  tfie  t:fl(][fiti,  dSH^yent  bb!$<!i^^Mti6ix^  t^^fpty» 

This  may  fidl  within  those  cases  where  there  has  been 
Ihth^  fepbtt  1&  p^t^^bb  em>r,  aYMi^  ^p  ^  'ctehf*  as 
Wdt  tb  ^idihit  or  dS5ttM!^i6h,  ahd  the  IGbiiit  iMt  *peiTftftted 

it 
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it  to  be  i*ectified.  The  p&yih^hts  in  qii^^tlb)!  musl  h 
eonsiden^  tb  )mv^  ht!i^  ii^dde  dh  d:i6tOuht  o^  the  prihr 
cipal  of  the  legacy,  which  was  reduced  by  that  amount. 
The  Master  ought  to  have  computed  the  interest  upon  . 
the  reduced  amount.  In  not  doing  this,  there  was 
undoubtedly  an  error;  the  account  must  not  be  dis- 
turbed; that  i(dihhbt  be  sui&red :  but  I  Uuhk,  though  I 
entertain  great  doubt  whether  it  should  be  done,  that 
this  mistate  tnky  be  siH  t^t. 

There  k  W6liher  coitt^nt  Ag&inst  that  ^art  bt 
the  decMal  V^rder  of  the  late  Masted  of  the  ^Etolls, 
which  directs  inte^st  to  b6  coinpcit^  oh  die  ^uin  of 
55382. 7si  Md.  A  paH;  bfthb  ^i^  tofrsist^d  of iht^i^l  dti 
ibt  hdiaAt  and  if  t&td-est  i^  W  be  ^vM  lipoh  ifee  tirhbt^, 
it  is  giting  intekt^  updn  iWteHeM  to  a  bOfhd  clr^ditbi:. 
it  htiibeeki  t^tideiavb^^red  W>  aisMnfflat^  tM^  to  the  ca^e  df 
h  mortgage^  \fb€t6  after  tii^  Mbstet  ha^  ibuhd  "die  tam 
ttiBt  is  due,  the  intei-est  is'CdiiTiefrted  into  piiiiclpal.  But  ^ 
die  gtoiuid  of  the  prfacet!<5e  theiie,  is  diat  the  p&rVytdYA^ 
for  die  &wat  ofthe  C&aHt  heik^tdeteh\o  ^pffty  a  giv^ 
kam  on  k  xmAA  <&7,  ^tod  if  he  does  todit,  h^  te  plA 
taOA  ixsmk^  ^s^ayih^  wti^t  i^  ihdemni^  dife  oik^ 
parky  com]^l^l$ely.  iThiilt  Wa;^  til  ^cuss^  ih  tf-HoU  t. 
Hmter  (tt)  irad  die  disdncttbn  frcntti  die  t:ase  bf  lAeTit- 
gages  pointed  ioM.  it  Sh  rhoist  Jyi^babit^  tidat  ^6  pbUft 
was  not  brought  imder  the  coiisidferiitibn  bf  the  SlastS): 
of  the  Rolls :  it  must  now  be  rectified. 

As  to  the  outstanding  property  of  dt^  testiftbt,  a^';^ 
attempt  to  recover  it  appears  to  be  quite  hopeless; 
but  tf  die  ¥iaihtifil  Insist  tfpon  it,  it  ^ay  be  referred  to 
A^  MiistJAr^to'^^e  whether  ft  wi)l  be  for  tlie  ben^t 

« 

(«')  S  %t,  jun.  U7.  4  Bro.  C.  C.  1ST.  316. 

of 
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1819.  of  the  estate  to  make  any  further  attempt  This,  how- 
ever, must  not  delay  the  distribution  of  what  is  now 
in  hand. 


Tu&NER 
TUANEE. 


Rolls. 

j^  28.  MACNAGHTEN  v.  BOEHM. 

AitguMt  so. 

Pending  an  fTlHE  bill  in  this  cause  was  filed  by  McumagJUen  and 
SSeRolU?  several  other  persons,  members  of  the  Asiatic  In- 

an  appli-  surance  Company,  for  an  account  of  the  dealings  of  the 

further  pro-  Defendants  with  the  Company.  The  decree  of  8th 
ceedings,  or  to  ;jiugust,  1814  dh-ected  the  accounts  to  be  taken.  The 
decree  must  Master  made  his  report  stating  that  in  the  accounts  he 
^^Q^^  had  disaUowed  the  Defendants  a  sum  of  9065/.  for 
cellor.  want  of  a  voucher;  and  finding  12,840/.  14^.  6(/.  due 

firom  them.  To  this  report  they  took  exceptions,  and  by 
an  order,  dated  28th  March^  1816,  it  was. declared  that 
the  Master  ought  to  have  certified  9074/.  135.  10^.  and 
interest,  to  be  the  sum  due  instead  of  12,840/.  14^.  6d. 
In  pursuance  of  tliis  order  he  made  his  second  report, 
certifying  13,281/.  25.  to  be  the  sum  due  for  principal 
and  interest.  From  the  order  of  the  28th  March^  1816, 
the  Defendants  had  appealed  to  the  Lord  Chancellor. 
The  cause  now  came  on  for  further  directions.  The 
sum  reported  due  firom  the  Defendants  had  been  paid 
into  Court  and  invested. 


Mr.  Fonblanquey  and  Mr.  Wyatt,  and  Mr.  Shadwell^ 
fbr  the  PlaintLfl^. 

This  sum  having  been  reported  due  to  the  plaip  tiffs, 
the  direction  we  desire  is  that  it  may  be  paid  to  them. 
The  appeal  cannot  be  a  ground  fbr  suspending  the  pay- 
ment; for  it  is  now  well  settled  that  proceedings  are  not 
staid  by  an  appeal,  except  by  order  under  very  special 

circum- 
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circumstances,  and  the  G)urt  has  tdways  been  averse  to        1819. 
granting  such  permission.     WiUan  v.  Wittan^  16  Ve$.  89.         '^ '   ' 
218.     fFaUo  V.  CayUy,  tb.206.     Mofikkouse  x.  Corpora-  v, 

Hon  of  Bedford,  17  F^s.  381.     In    Way  v.  i^V^^,  18  Ves,       ^^^^' 
452.,  where  there  had  been  a  decree  for  a  legacy  which 
was  appealed  fi-om,  the  Lord  Chancellor  ordered  the 
money  to  be  paid  out  to   the    Plaintiff,,  upon   giving  • 
security  to  refimd,  in  the  event  of  the  decree  being 
reversed ;  and  if  your  Honour  should  suffer  the  appeal 
to  influence  the  present  decree,  the  utmost  that  can  be 
done  is  to  follow  that  course.     But  if  this  .were  a  case  in 
which  the  progress  of  tlie  cause  ought  to  be  suspended, 
the  Deiendants  should  have  made  an  application  to  the 
Lord  Chancellor  for  that  purpose.     The  suspension  of 
the  proceedings,  if  it  is  to  take  place,  should  be  by  an, 
order  of  the  appellate  court,  (a) 

Mr.  Hart  and  Mr.  Jlaithhy^  for  the  Defendants. 

It  must  be  admitted  that  an  application  to  stay  pro* 
ceedings  ought  in  general  cases  to  be  made  to  the  court 
of  appellate  jurisdiction.  But  there  is  a  great  dis- 
tinction between  the  cases  where  the  decree  that  is  ap- 
pealed from  directs  accounts  and  enquiries  before  the' 
Master,  preparatory  to  the  termination  of  the  suit,  and 
those  where  the  decree  is  final  in  its  nature.  In  the 
former,  the  injury  that  will  be  sustained  in  consequence 
of  the  decree  being  prosecuted,  if  it  should  afterwards 
be  reversed,  amounts  only  to  the  expenses  of  the  inter- 
mediate proceedings ;  but  in  the  latter  cases,  as  where  a 
sum  of  money  is  to  be  paid,  or  a  conveyance  to  be 
executed,  it  may  become  very  difficult  to  replace  die 
parties  in  their  former  situation.  The  Plaintiffs  here 
are  very  numerous,    and  several  of  them  residing  in 

(fl)  See  Huguenin  v.  Basely,  15    Vet.  182.     Gwyn  v.  Lethkridge^ 
14  Veg.  5SS. 
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1819.        India.     If  the  money  should  be  paid  to  them,  it  will 
^   T"^~        ^  ^^^^  to  impossible   for  the  de^dants  to  recover 
V,  it  again  in  the  event  of  an  ultimate  decision  in  their 

favour.  The  direction  that  is  desired  by  the  Plaintiffs 
will  remove  out  of  court  tlie  subject  matter  of  the  suit 
before  it  is  finally  decided,  apd  render  nugatory  the 
result  of  the  appeal. 

The  Master  of  the  Rolls  said,  it  appeared  to  him 
that  the  application  to  suspend  proceedings  should  be 
made  to  the  superior  Court. 


Aug,  so.  The  Master  of  the  Rolls,  in  disposing  of  the  costs, 

repeated  his  opinion,  that  he  was  not  warranted  in 
interposing  any  delay  in  the  execution  of  the  decree, 
on  account  of  the  appeal ;  observing,  at  the  same  time, 
that  it  would  be  open  to  the  parties  to  apply  to  the 
superior  Court. 

The  decree  was  accordingly  made  for  the  payment  of 
the  fund  to  the  Plaintiff  James  Alexander,  as  agent  for 
the  other  Plaintiffs. 

Reg,  Lib.  1818,  B.  (8),  fol.  1883. 
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Rolls. 

CHALMER  P.  BRADLEY.  /.«/j»23.a«. 

August  18. 

^rHOMAS  BRADLEY,  of  Leeds,  by  his  will,  dated  Estates  being 

^    the  9tli  of  May,  1770,  aRer  giving  an  annuity  to  his  S^to  be 

wife  Alice,  and  a  freehold  house  in  which  he  resided  to  sold  for 

his  son  Thomas  Bradley,  gave  all  his  other  real  estate  to  ^ebts  and 

his   wife,  his   brother  Joseph   Bradley,  7?,  Collins  and  subject  there* 

N.   Smith,   and  tlieir  heirs,  in  trust  to   sell  so   much  testator's  in- 

thereof  as  should  be  sufficient  to  raise  such  a  sum  of  ^^"'  children, 

tlic  surviving 

money  as  his  personal  estate  should  fall  short  of  dis-  trustee  retain* 

charging  his  debts ;  and  as  to  the  residue,  in  trust  for  J^np^p Jj^jg ' 

his  children  who  should  be  living  at  the  time  of  his  estates  in  sa- 

deatli,    bom  within    forty  weeks  after,    as    tenants   in  ^^^^  which 

common.    He  directed  his  trustees,  out  of  the  rents  and  l»e  alleges 

.  .  1  _.  T  himself  to 

pronts,  or  by  raismg  money  by  mortgage,  it  necessary,  have  paid,  the 

to  maintain  his  children  till  twenty-one,  and  then  to  testator  being 

•^  insolvent  On 

convey  the  estates  to  tliem.     And  he  desired,  that  if  a  bill  for  an 

a  sale  of  any  part  of  his   real  estate  should  be  neces-  ^^^^"H'j?"    r 
•^   ^  conveyance  ox 

sary,  the  trustees  should  not  sell  his  part  or  share  of  this  estate  by. 
Kmrjislop  Mills,  or  his  estate  at  I^cJcxwod,  unless  upon  children  and 

sale  ot*  liis  other  real  estates,  there  should  not,  together  the  represen- 
.  ,     ^,  _,      -  ,  .  ,       ^  .         "     1-     tativesofanc- 

iritn  the  part  oi  his  personal  estate  not  given  to  his  ther  forty-five 

wife,  be  a  sufficiency  for  payment  of  his  debts.  He  gave  y^^^  after  the 
his  household  goods  to  his  wife,  and  the  rest  of  his  per-  death,  stating 
sonal  estate  to  his  trustees,  to  be  applied  in  payment  of  Ji^cen^y^isco^ 
his  debts,  and  if  any  surplus  should  remain,  in  trust  for  vered  the 
his   children.     He    appointed   the  trustees   to  be   his  inquiries  di- 

executors  and  executrix.  rected  to 

ascertain  whe* 
ther  the^  had 

The  testator  died  in  the  same  month  in  which  his  f "^  ".^^^«  ^^ 

the  circum- 
will  was  made,  leaving  his  wife  and  four  children  sur-  stances ;  whc^ 

viving,  namely,    Thomas  Bradley  his  son  and  heir  at  S  any^maiSr 

released;  and 
whether  the  trustee  had  advanced  to  the  amount  of  the  value  of  the  estate 

E  2  law, 
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1819.  law,  aged  tour  years ;  and  three  daughters.  Mary.  EHza- 
bethj  and  Alice ;  the  elde>t  of  whom,  Miwy,  was  thir- 
teen, and  the  youngest,  Aliccy  aboot  five  or  six  years  of 
age.  The  widow  and  Joseph.  Bradley  proved  the  will; 
the  other  trustees  having  renouncedy  and  also  rcl rated 
the  real  estate. 

The  testator  died  considerably  indcrbted,  to  an  aiiioiuit» 
as  stated  by  the  delendants,  exceeding  the  value 
of  his  whole  propert}' :  his  personal  estate  being  only 
about  226/.  This  statement  was  contained  in  the  an- 
swer in  a  passage  which  the  plaintiffs  were  under  the 
necessity  of  reading  in  evidence,  from  its  being  ooo* 
nected  with  another  sentence  made  use  of  by  them. 

All  the  testator^s  real  estates  were  sold  by  his  trustees 
for  the  purpose  of  paying  his  debts,  with  the  exertion 
of  the   estate    at  Lochcood ;    this  consisted  of  a  on^ 
third  part  of  some  freehold  premises  to  which  the 
tor  was  entitled  as  tenant  in  coBunon,  and  which 
subject  to  a  mortgage. 

It  was  represented  by  die    defendants,    that  Josepk 
Bradley  and  the  testator's  widow,    being   pressed   for 
payment  of  the  debts,  attempted  to  sell  the  Lockwood 
estate,  and  offered  it  to  several  persons  for  1100/.,  but 
were  unable  to  find  a  purchaser ;  it  was  therefore,  at  last, 
in  Septembery    17T5,  agreed  between  them,  thatjosqph 
Bradley  should  buy  it  for  1 SOO/.,  it  being  stipulated  at 
the  same  time  that  Thomas  Bradley  the  son,  when  he 
came  <^  age,  should  have  an  option  of  becoming  the 
purchaser  of  it  at  that  price.     Josepk  Bradleyy  for  that 
purpose,  borrowed  1 SOOL,  which  he  paid  to  the  testator^s 
creditors,  and  for  which  he  gave  credit  in  his  nrrtujw^ 
with  the  testator^s  estate.    TkomaSy  on  ccmiing  of  age,  de- 
cUnad  taking  the  porchaaai     From  1 775  till  the  time  of 

his 
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Ids  deatk,  Joseph  Bradley  continued  in  the  possession  and        1819. 
enjoyment  of  the  LockiMod  estate  for  his  own  benefit 

Mary  Bradley^  the  eldest  daughter,  married  E.  Ckal* 
mer  in  1783,  and  died  in  1809,  leaving  him  surviving 
her,  and  leaving  F.  Chalmer^  her  only  son  and  heir  at 
bw.  Elizabeth  Bradley  attained  twenty-one,  and  died 
in  1780,  intestate  and  unmarried,  leaving  her  brother 
Thcmas  her  heir  at  law. 

It  appeared  that  Thomas  Bradley^  the  son,  was 
maintained  and  educated  by  Joseph  his  uncle.  In  June^ 
i789,  about  two  years  after  he  came  of  age,  he  exe- 
cuted indentures  of  lease  and  release,  reciting  the  em- 
barrassed state  of  his  fatlier's  affairs,  and  that  Joseph 
Bradley  had  advanced  a  considerable  sum  of  money 
Ont  of  his  own  estate,  and  more  than  the  fnll  value 
of  the  estates  of  the  testator  remaining  unsold,  to  satisfy 
the  remainder  of  his  creditors ;  that  he  had  also  at  his 
own  expense  brought  up  and  educated  him  {Thomas 
Bradley),  and  instructed  him  in  the  business  of  a  mer- 
chant and  woolstapler,  and  had  advanced  him  money 
to  b^in  and  carry  on  business  for  himself,  and  that 
that  money,  and  what  he  had  paid  to  the  creditors  of 
his  brother,  unounted  to  ISOO/.,  which  sum  had  been 
fixed  upon  as  the  value  of  the  estate  at  Lockwood^  for 
which  the  said  Joseph  Bradley  was  to  take  it^  and  hove 
it  conveyed  to  him;  it  was  also  recited,  that  Thomeu 
BtaMey  was  fully  convinced  of  the  justice  of  the  account^ 
and  not  having  it  in  his  power  to  recompense  his  uncle 
br  tlie  money  advanced,  and  fpT  his  expenses  and 
trouUe  aforesaid,  had  requested  him  to  accept  the  estate 
dien  remaining,  as  was  proposed  to  him  by  Iiii  late 
toother,  and  had  agreed  to  convey  his  right  and  inte- 
veat  m  the  said  estate  to  his  unde^  and  as  far  as  was  in 
Ilia  p<9wer  to  make  him  a  title  to  it ;  he  then  convs^rad 
tD  Jaggnil  die  iMird-pert  of  the  premiset  ULockwoi^  and 
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coveuaiited  tor  iurtber  assurance  by  himself  and  all  other 
persons  interested.  Thomas  Bradlei/  some  time  aftev-r 
wards  became  a  bankrupt,  and  died  in  1810,  intestate 
and  without  issue. 


Joseph  Bradley  having  enjoyed  the  Lockwoed  estate  till 
bis  death  in  1804,  devised  it  by  name  (in  his  will  dated 
in  1 789)  to  his  son  John  Bradley ;  the  latter  enjoyed  it 
till  his  death  in  1808,  and  by  his  will  gave  it,  men- 
tioning it  by  name,  to  two  of  tlie  defendants  upon  trusts 
for, the  benefit  of  his  wife  and  children.  One  of  his 
children,  Joseph  Bradley ^  dying  in  1814,  left  his  share 
to  his  mother  for  life,  with  remainder  to  his  brother  and 
sister  John  and  Martha  Bradley. 

The.  bill  in  the  present  suit,  filed  in  Easter  Term, 
1815,  by  E.  Chalnier,  F.  Chalmers  and  Alice  Bradley 
(the  daughter  of  the  testator),  against  the  widow  and 
children  of  John  Bradley,  and  the  trustees  of  his  will, 
who  were  also  the  personal  representatives  of  him  and  of 
Joseph  Bradley  the  trustee,  alleged  that  the  property 
I  left  by  the  testator  was  sufficient  for  the  payment  of  all 
his.  debts  without  having  recourse  to  the  Lockwood 
estate,  which  Joseph  Bradley^  the  trustee,  was  therefore 
bound  to  have  conveyed  to  tlie  testator's  children.  Alice 
Bradley  therefore  claimed  one-fourth  of  this  estate ;  and 
another  fourth,  the  share  of  Maiy  Chahner,  was  claimed 
by  jB.  Chalmer  as  tenant  by  tlie  curtesy  for  his  life,  and 
by  F.  Chalmer  in  remainder.  The  Bill  prayed  that  the 
testator's  will  might  be  established,  and  the  accounts 
relating  to  his  estate,  if  necessary,  taken ;  that  die  Lock^ 
wood  estate  might  be  conveyed  to  the  plaintifiPs,  and  the 
rents  and  profits  received  by  Joseph  and  JohnBradley,  and 
the  defendants,  accounted  for  to  them  in  the  proportions 
in  which  they  were  respectively  entitled.  To  excuse  the 
delay  that  had  taken  place,  the  plaintiffs  stated,  that  they 
were  uninformed  ofthe  state, of  the  testator's  affairs,^  and 
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were  not  aware  that  Joseph  Bradley  held  the  Lockwood       1819. 

estate  under  any  title  derived  from  the  testator,  till  three  ^^'^"^ 

or  ibur  years  before,  when  it  accidentally  came  to  the  _^    v. 
knowledge  of  the  plaintiff  E.  Chalmer. 

The  defendants,  in  their  answer,  stated  that  Joseph 
Bradley,  the  trustee,  had  paid  debts  of  the  testator,  and 
had  incurred  other  expenses  on  account  of  his  estate,  to 
the  amount  of  685/.  beyond  the  whole  amount  of  his 
real  and  personal  property,  estimating  the  Lockwood 
estate  at  1300/.  They  said,  that  an  account  had  been 
rendered  to  Thomas  Bradley,  the  testator's  son,  on  his 
coming  of  age,  which  he  settled  on  behalf  of  himself 
and  his  sisters;  and  insisted  that  the  plaintifis  and 
Mary  Chalmer  had  been  long  aware  of  the  nature  of  the 
defendant's  tide  to  the  Lockwood  estate.  They  men- 
tioned, that  the  estate  had  been  lately  considerably 
improved  by  building. 

Mr.  Home  and  Mr.  Richards  for  the  Plaintifis. 

Tlie  estate  now  claimed  by  the  Plaintiffs  was  held  by 
Joseph  Bradley  as  their  trustee ;  the  defendants,  to  whom 
it  has  descended,  are  of  course  equally  bound  by  the 
trust.  No  claim  is  made  to  the  share  of  Thomas  or  that 
of  Elizabeth,  which  he  inherited  on  her  death ;  the  deed 
executed  by  him  conveyed  that  moiety  to  the  trustee ; 
but  the  plaintiff  have  done  no  act  to  release  their  claim, 
find  their  title  to  the  other  moiety  is  clear.  The  trus- 
tee had  no  power  of  making  the  estate  his  own;  he 
was  not  even  to  sell  it,  unless  the  whole  of  the  other 
part  of  the  assets  was  previously  exhausted,  of  which 
there  is  no  evidence. 

Mr.  Heald  and  Mr.  Roupell  for  the  Defendants. 

.J    ' 

The  first  object  of  this  Bill  is  to  have  an  aceoimt  of 
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the  real  ami  persoaal  estate  of  the  testator    Thomms 
Bradley^  and  till  this  account  is  taken,  it  is  olmoiis 
diat  tbe.pbiiiuifl&  cannot  haye  the  ulterior  part  of  tfae 
relief  sou^t  for«.  namely,  a  oonveyaiice  of  the  shares 
they  claim  in  the  Lochtood  estate.     Now  the  testator 
died  in  1770>  ibrty-fire  years  before  the  filing  of  the 
Bill ;  and  thou^  his  dau^ters  were  at  the  time  under 
the  disability  of  infiincy,  yet  no  l^al  impediment  to  the 
prosecution  of  their  claim  has  now  existed  for  m€iie  than 
thirty  years,  nor  is  it  to  be  believed  that  they  werein  dsat 
,  state  of  ignorance  which  they  represent;  it  has  not  beoi 
shown  that  any  fraudulent  cixicealment  was  practised ; 
they   must  have   been  apprised  of  the  state   erf*  their 
&ther^s    circumstances.     Is   there  any  instance   to   be 
found   of  an  account  being  decreed,  at  a  distance  of 
forty-five  years,  and  when  the  parties  for  thir^  years 
have  slept  upon  their  rights,   conung  forward,  at  last 
when  the  delay,  occasioned   by    themselves,  has    ren- 
dered it  impossible  to  have  the  account  fiiirly  taken  ? 
Lord  Camden^  in  Smith  v.  Clay^  Amb,  645.  S  Bro.  C.  C* 
639.  n.,  strongly  marks  the  reprobadon  that  such  claims 
should  meet  with ;  and  in  Hercy  v.  Dirrdcoinfyf  4  Bro. 
,C.  C.  257.  2  Fes.  jun.  87,  a  Bill  for  an  account  was 
dismissed  on  the  ground  of  the  plaintiflTs  delay.     The 
defendants,  lulled  into  security  by  the  acquiescence  of 
the  plaintiffs,  have  improved  the  estate  at  their  own  ex- 
pense ;  and  can  the  plaintifis,  having  seen  this,  be  now 
permitted  to  insist  on  a  claim  that  they  concealed  while 
the  means  of  disproving  it  remained  ? 


The  Courts  are  in  the  habit,  in  favour  of  parties  who 
have  a  long  possession  on  their  side,  of  presiinung  any 
bet  that  is  necessary  to  give  validity  to  their  title. 
Thus,  grants,  releases,  and  surrenders,  are  often  pre^ 
sumed;  and  in  Hillary  v.  Waller^  12  Ve$.  2^9.,  where 
most  of  the  cases  on  the  subject  are  considered,  a  pur- 
cbnter  was  compelled  to  take  a  title  resting  on  this  doc- 
trine. 
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4liiie.  In  tlie  same  way  the  payment  of  a  bond,  or  of  a  le-        1819. 

.gacy,  or  the  satis&ction  of  a  mortgage,  will  be  presumed 

.after  a  certain  lapse  of  time.  The  money  whidi 
J.  Bradley  advanced  the  creditors  entitled  him  to  stand 

.  in  their  pkce,  and  gave  him  to  that  amount  a  charge  on 
the  estate;  thus  he  became  a  mortgagee,  and  in  ordi- 

.  nary  cases  of  mortgages,  a  release  of  the  equity  of  re« 
demption   would    be  presumed    in    much    less    time. 

.  A^dnst  persons  who  have  been  guilty  of  such  laches  as 
the  plaintiiflfa,  any  thing  ought  to  be  presumed ;  but  asthey 
bad.np  l^gal  estate,  a  conveyance  from  them  was  tiot  neces* 
sary,  and  the  Court  need  therefore  only  presume  a  release, 
or  a  settlement  of  the  account,  and  an  agreement  that 
the  trustee  should  retain  the  estate.     To  suppose  that 

.  something  of  this  sort  has  taken  place,  is  the  only  mode 
of  accounting  for  so  long  an  undisturbed  enjojrment. 

In  the  cases  where  purchases  made  by  trustees, 
assignees,  &c.  have  been  impeadied,  it  has  been  laid 
down,  and  is  an  established  rule,  that  after  a  reasonable 
time  has  elapsed,  tlie  sales  shall  not  be  set  aside. 
Campbell  v.  WalkeVy  5  Ve^.  678.  ParJces  v.  Whitef 
1 1  Ves.  226.  The  transaction  by  which  Joseph  Bradley 
acquired  this  estate,  cannot  be  represented  to  be  more 
un^vourable,  than  that  of  a  purchase  by  a  trustee, 
which  would  not  be  enquired  into  after  such  an  interval. 
In  Gregory  v.  Gregory^  Coop.  201.,  where  the  time  was 
,  much  less,  and  the  case  attended  with  very  strong  cir- 
CMtpstances,  the  bill  was  dismissed. 

^fr.  Home  in  reply. 

The  arguments  urged  on  the  other  side  lose  their 
effect,  when  we  consider  that  this  is  a  case  between 
trustee  and  cestuique  trust  It  is  the  duty  of  a  trustee, 
to  lay  open  the  state  of  the  trust  estate,  to  the  persons 
interested  in  it ;  and  equally  so,  whether  the  amount  be 
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lai^  or  small.  ^  If  he  follows  this  course,  and  obtaitft; 
ail  adjustment  of  his  accounts,  he  is  relieved  from  all 
danger  of  future  responsibility.  If  he  does  not,  the  diffi- 
culties in  which  the  account  becomes  involved,  are  the 
natural  results  of  his  own  n^ect  The  length  of  his 
possession  cannot  be  urged,  for  it  is  only  a  possession 
which,  in  tlie  character  of  trustee,  it  was  his  duty  to 
h(Jd :  till  he  has  got  rid  of  that  character,  his  possession 
is  not  the  assertion  of  an  adverse  claim,  and  can  there- 
fore neither  raise  a  presumption  in  his  £ivour,  nor  enable 
him  to  take  advantage  of  the  statute  of  limitations.  A 
trustee  cannot^  bx*  nc^ecting  for  a  loiig^  period  to  perform 
the  trusts,  convert  the  estate  into  his  own.  Tlie  deed  of 
Mj^  1789,  by  which  the  son  a£&cts  to  conv^  to  Joseph 
Bradley  not  only  his  own  mcrtehr,  but  the  wbole  estate, 
shows  that  the  Uttar  was  then  aware  of  dK  weakness 
ct  hb  title,  and  that  at  that  time,  there  had  been  no 
settlement  or  agreement  with  the  sisters ;  if  jbt  is  to  be 
presumed,  it  must,  therefore,  be  supposed  to  be  subse- 
quent to  1 789. 


Tliere  is  no  similaritr  between  diis  case  and  those  of 
piuxjiases  fay  trustees.  Here  there  is  a  dear,  droct  trust, 
without  any  act  of  the  parties,  aUempUng  to  put  an  end 
«o  it;  in  those  cases  the  parties,  as  frr as ihcy  are  able, 
dcsKnunc  the  r^ation  beCwioen  then :  aad  though  the 
dnctrine  of  this  Coon  raises  a  trosi  hr  cxttsatmction 
tram  the<arnimssaiices  and  the  natare  of  the  transaction, 
x«t  aber  a  certain  period  it  will  ik«  inqwre  into  those 
<smnn<;usDce^,  When  the  truss  is  direct,  as  is  the  case 
heKv  ksurth  of  nmc  is  nccer  j^kvwod  io  openoe.  ^^ ) 


5ar  xId> 
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The  Master  of  the  Rolls,  (after  stating  the  &cts«)  1819. 

It  will  be  material  to  consider  the  e£fect  of  the  deed      Chalmee 

of  1789.    It  is    clear  that,  with    respect    to    Thomas      ^    ^' 
•r%  -i  Bradley. 

Bradley  who  was  a  party  ta  it,  it  amounted  to  a  com- 
plete transfer  of  his  beneficial   interest  to  Joseph  the 
trustee.     That  would  be  clear,  taking  it  in  any  shape ;  if  A[^Iic8tion  to 
it  had  been  a  sale  of  his  interest  to  his  trustee,  a  trans*  to  a^^stee 
action   always  viewed  with  great  jealousy,    it    would  must  be  made 
have  been  liable  to  be  impeached,  if  the  cestuique  trust  gonable  time, 
had  made   an  application  for  that  purpose   within  a 
reasonable  dme :   that  however  has  not  been  the  case 
here ;  and  therefore  even  if  it  had  been  a  sale,  Thomas 
would  have  been  clearly  barred. 

But,  in  the  next  place,  this  transaction  did  not  purport 
to  be  a  sale.  The  deed  is  a  recognition  that  the  trustee 
had  advanced  out  of  his  own  money  to  the  creditors, 
more  than  the  value  of  the  estate.  If  that  were  so,  the 
consequence  would  be  that  he  would  stand  in  the  place 
of  the  creditors,  who  were  the  primary  cestuique  trusts ; 
he  had  an  undoubted  lien  on  the  estate,  which  would 
continue  a  charge  on  it  while  unsold,  or  entitle  him,  if  it 
were  sold,  to  iqppropriate  the  proceeds  for  his  own  use,  to 
the  full  amount  of  his  advance.  A  sale  then  would  have 
produced  no  benefit,  to  the  children,  if  the  trustee  had 
advanced  1980/.  and  the  value  of  the  estate  was  really 
not  more  than  1300/.  Now  there  is  no  evidence  on 
the  one  side  to  negative  that  being  the  value,  or  on 
the  other  side  to  support  it ;  but,  as  far  as  we  can  form 
a  judgment,  ISOOL  was  abundantly  sufficient.  If  we 
consider  the  nature  of  the  property,  that  it  was  an 
undivided  third-part,  which  every  body  knows  will 
not  sell  so  beneficially  as  an  entire  estate;  that  it 
consisted  of  a  variety  of  small  tenements,  let  at  low 
rates,  liable  to  considerable  expense  in  repairs,  and  in 
getting  in  the  rents ;  recollecting,  too,  that  it  was  at  the 
period  of  the  American  war,  when  property  was  almost 

unsaleable. 
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1819.  niis»i«ihle,  we  cannoi  suf)pose  that  ihisestate,  if  iunoii^t 
to  mari^et,  would  hare  produced  more  than  twco^-six 
years'  puidlase.  I  think  it  is  stated,  that  the  net  pro- 
duce in  1789,  was  not  more  than  50/.  a-year. 

If  then  the  fiict  was,  that  1300/.  was  more  than 
the  value  of  the  estate,  and  that  if  it  had  yidded 
1900^  the  whole  would  have  been  exhausted  by  the 
debts,  the  children  could  have  derived  no  benefit 
from  a  sale;  tlieirs  was  only  an  eventual  interes»t,  and 
the  state  of  the  affairs  precluded  any  idea  of  advantage. 
They  might  have  insisted  on  taking  the  chance  of  a 
sale,  and  it  must  have  been  soU ;  but  their  interest  was 
merely  Ibrmal,  and  they  mighi,  when  they  came  of  age, 
have  agreed  to  waive  it.  Theabsolute  legal  estate  was  in 
the  trustee:  they  were  not  necessary  parties  to  a  convey- 
ance, and  any  act  on  their  part  would  be  soficient 
to  waive  it.  It  is  dear,  that  if  they  aoqwiesced  in 
the  property  remaining  unsold,  they  wfve  giving  up 
what  was  merely  a  matter  of  form.  The  cpestion  ii, 
whether  they  did  or  did  not  waive  it  ?  one  of  thea^ 
Tkomasj  certainly  did ;  then  did  the  two  others  ooocor 
in  that,  or  did  they  ol^ect  to  it? 


The  &ct  is  proved,  that  from  the  death  of  the  testa- 
tor, till  1804,  a  period  of  diirty-feur  years,  Joseph 
BradUy  continued  in  quiet  and  undisturbed  possession. 
He  takes  upon  himself  to  exercise  an  act  of  o 
hgr  devisii^  it  by  name  as  his  own.  On  bis  death, 
son  took  possessiesi,  enjoyed  it  as  his  own,  and  by 
Ub  will  devised  it  as  his  own  to  his  familv.  One 
share  then  came  into  the  possession  of  Joseph^  who 
d|yii^  in  1814  devised  it  again.  Thus  there  were  thre« 
successive  wills,  by  three  successive  generations,  from 
1770  to  1814:  chirinff  this  period  the  estate  is  enjoyed  by 
the  traslee,  and  those  daiming  under  him,  and  no  de» 
of  any  kadi  is  HMde  upon  dwHi. 
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Thimas  Bradley  Uv«d  till  1810,  suffering  great  viciasi-        18l§.' 
luiles  in  ife :  be  became  a  bankiiipt ;  but  neither  he  nor 
his  assi^gnees,  persons  naturally  astute  to  look  into  dueh 
claims,  made  an  y  objections,  acquiescing  no  doubt  from  4 
conviction    that   Joseph   bad  rightfully   purchased   the 
estate,  and  was  the  rightful' owner  of  it;     Alice  BiatHcy' 
came  of  age  in  1785 ;  she  had  thea  the  same  clmm  that 
she  bay  now,  yet  she  lies  by,  having  this  right,  for  thirty    . 
years,  seeing  the  estate  enjoyed  by  Joseph  and  his  d^ 
scendants,  augmenting  in  value,  and  money  being  laU 
out  on  it,  and  now  desires  to  have  an  account  ab  initio  im 
the  same  way  as  if  it  were  a  recent  claim.     Mrs.  CAirf- 
mer  came  of  affe  in   1 778,  five  years  before   her  mar- 
riage:  yet  while  unmamed  she  made  no  claim,    smd 
ix>ne  is  made  afterwards  by  her  liusbaiid  or  her  son,  tilt 
1815.     Is  it  to  be  supposed  that  Mr.  Chalmery  at  the  time 
be  married,  made  no  eiK]uiry  about  his  wife's  property  ? 
Could  she  have  been  ignorant  that  her  father  made  a 
will  ?  The  will  was  proved  at    Yorlt\  and  it  must  have 
been  known  in  the  neighbourhood  that  the  estate  be- 
longed to  the  testator.     Mrs.  Chaliner  was  thirteen  at 
the  death   of  her  father,  and  nineteen  at  that  of  her 
mother;   and  the  probability  is,  that  the  mother  rouHt 
have  informed  her  of  the  will ;  and  she  was  not  likely  to 
conceal  it  from  her   husband.     There  is  nothing  from 
wihich  to  ic^r    that    this   family  was  divided,  or  thai 
Thomca  Bradley  was   not  in  habits  of  coatmuiiieation 
with  his  sisters ;  and  there  must  have  been  opportuiiitias 
of  teaming  the  circumstances  from  him.     It  is  posaiUai 
that  these'  parties  were  ignorant  of  the  wiH  and  of.  th» 
circumstances;  but  it  is  a  supposition  very  imprdtebki^ 
and  one  that  I  can  not  brifftg  my  laind  to  accede  tei      ' 

I  believe  these  are  all  the  facts,  and  the  qpeation  now 
is,  whether,  und^  these  ctrriHnstapces,  there  if  an;  right 
on  the  part  of  these  claimants  to  what  they  now  seek* 
JLs  I4>  the  riiare  of  Thomas^  all  claim  to  it  is  abandoned : 

1 1  they 


A 
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1819*^  they  only  ask  for  the  other  moiety.  Widi  respect  to 
Alice,  who  bus  been  under  no  disability  from  1785  to 
1815,  can  she  be  pennitted  to  call  for  the  accounts  after 
this  length  of  time  ?  Calling  for  accounts  is  always  much 
discouraged  after  the  death  of  the  accounting  party, 
if  he  lived  long  enough  to  have  accounted  in  his  life- 
time. Here  she  laid  by,  after  she  came  of  age,  nine- 
teen years  in  his  life-time;  and  is  she  now  to  pray 
for  accounts  against  his  representative  in  the  third 
degree,  notwithstanding  all  the  difficulties  a  party  is 
involved  in,  who  has  to  account  for  the  receipts  and 
payments  of  another  ? 

Claims  made  under  such  circumstances  have  always 
been  unfavourably  received  in  tliis  Court.  In  Huet  v. 
Fletcher  (a),  Lord  Hardwicke  dismissed  with  costs  a  Bill, 
brought  for  an  account  after  an  acquiescence  of  forty 
years.  **  These,'*  he  says,  "  are  a  sort  of  Bills  that 
deserve  the  utmost  discouragement  from  this  Court,  to 
oblige  an  executor  to  account  for  a  personal  estate,  which 
through  the  great  length  of  time  he  is  utterly  incapa- 
ble of  doing."  In  the  case  of  Earl  of*  Pomfret  v.  Lord 
Windsor  {b\  a  similar  doctrine  is  expressed.  There 
are  many  other  cases  decided  on  the  same  ground. 
In  Huckstep  v.  Matthews  (c),  a  bill  filed  by  persons  en- 
titled to  a  right  of  pre-emption,  was  dismissed  on  ac- 
count of  a  delay  of  twenty-five  years.  The  Master  of  the 
Rolls,  in  Pearson  v.  Belcher  (rf),  dismissed  the  bill, 
stating  that  he  did  it  upon  the  principles  of  those 
cases  of  Hercy  v.  Dinvx)ody,  Lord  Deloraine  v.  Browne, 
and  Smith  v.  Clay.  Jones  v.  TurberviUe  (e),  was  a  case 
where   payment  of  a   legacy   was   presumed  from  no 


(a)  I  Atk.  467.  (Jb)  S  Va.  sen.  483.  (c)  1  Vem.  362. 

(d)  4  Ves.  «27.  (e)  4  Bro,  C.  C.  1 15.  S  Ves,  jun.  11. 

demand 
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demand  having  been  made  for  forty  years.  In  CumjH 
beU  V.  Walker  (a),  Lord  Alvatiiet/  lays  il  down,  that 
applications  for  relief  from  purchases  by  ti'ustees, 
must  be  made  in  reasonable  time,  and  he  notices  a 
case  of  Price  v.  Byrrij  where  he  had  refused  such  an 
application  on  account  of  a  lapse  of  twenty  years. 
His  doctrine  is  recognised  by  Lord  Eldon,  in  Parkes 
V.  White,  (b)  Bonney  v.  Bidgard  (c),  and  Hercy  v.  Z)/w- 
woodi/j  4re  also  cases  where  relief  was  refused  on  die 
ground  of  long  acquiescence.  Andrews  v.  Wrigley  {d) 
was  decided  on  the  same  principle,  and  Gregory  v. 
Gregory  is  a  very  late  case,  where,  though  under  very 
strong  circumstances,  die  period  of  time  that  had 
elapsed,  debarred  the  Plainti£&  from  relief. 


1819. 


I  have  stated  these  authorities,  which  are  a  few 
among  many,  which  shew  the  principles  that  have  go^ 
vemed  the  courts  of  equity,  in  applying  length  of  time 
as  a  bar  to  relief.  They  do  not  proceed  on  the  ground 
of  individual  hardship  or  loss:  public  policy  requires 
that  persons  should  not  lie  by  and  call  for  accounts  at  a 
distant  period,  when  the  accounting  party  is  dead,  and 
imder  aU  the  difficulties  diat  arise  when  the  vouchers 
are  lost,  and  the  memory  of  witnesses  is  gone.  It  is  not, 
as  a  bar  by  analogy  to  the  statute,  that  the  length  of  time 
operates  here ;  but  it  gives  a  ground  for  presuming  in 
&ivour  of  length  of  possession.  It  is  on  this  prin- 
ciple that,  in  courts  of  law,  acts  of  parliament,  grants, 
and  releases,  have  frequently  been  presumed. 

In  one  case.  Doe  v.  Prosser  {e),  the  Court  of  King*s 
Bench  went  the  length  of  presuming  an  actual  ouster  of 


PresumptioD 
from  len^  of 
time  in  mvour 
of  long  pos- 
session of 
whatever  is 
necessaiy  to 
constitute  a 
right. 


a)  S-fV*.  678.      (b)  11  Vet,  226.      (c)  I  Cox.  145. 
(if)  4  Bro.  C,  a  125.     (r)  Cou>p.  217. 


one 
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IS  19.        one  tenant  in  common  by  another,  after  an  exclusive 
CHALMC&      possession  for  thirty-six  years,  without  rendering  any 
t^.  account     In  the  present  case,  Joseph  Bradley^  having 

acquired  the  share  of  Thomas^  became  tenant  in  com- 
mon with  the  Plaintiffs;  and,  according  to  the  prin^ 
cijde  of  the  case  I  just  mentioned,  this  would  be 
sufficient,  if  it  were  a  legal  estate,  to  presume  an  ouster. 
Here,  however,  it  is  to  be  considered,  that  he  also  stood 
in  the  character  of  trustee.  ^ 

^2^  CTcS?^*  If  tfie  property  in  question  had  been  personal,  and 
ton  more  he  had  advanced  to  tlie  creditors,  out  of  his  own  pocket, 
ofhistettator's  ^^re  than  its  value,  he  would  have  acquired  an  abso- 

personal  as-      Jute  right  to  it  by  operation  of  law.     This  is  laid  doivn 

setVy  acquires     , 

an  absolute       ^  Plorjoden^  1 85. 186.,  where  a  case  of  Dave  v.  Langston^ 

ngbl  to  them.   i^Hen.7.  is  cited   as  an  authority   for  it.     I  do  not 

moition  this  as  a  case  to  govern  the  present,  because  I 
am  aware  of  a  distinction  between  personal  and  real 
estate;  but  if  you  can  apply  the  analogy,  it  shows  that. 
it  would  not  be  unjust  to  consider  that  a  trustee,  ad-' 
vancing  more  than  the  value  of  the  estate,  may  enter 
intb  an  agreement  widi  the  parties^  to  keep  it  in  satis- 
ftction  of  what  he  has  paid. 

But  notwithstanding  tb:e  doctrine  of  the  cases  I  hwe. 
stated,  and  the  circumstances  so  pr^nant  with  pre- 
sumption in  favour  of  the  parties  who  are  joying  this^ 
ettate,  still  a  court  of  equity,  in  a  case  between  trustee 
and  cestuique  trust,  cannot  be  satisfied  with  these  pre- 
sumptions, without  some  further  enquiry,  to  be  quite  sure 
that  it  is  proceeding  on  safe  ground.  I  think  it  will 
be*  ri^it'  to  direct  some  enquiry  here,  following  thei 
course  adopted  by  Lord  Alvanley  in  the  case  of  Pickering 
V.  Stamford  [a). 

(a)  2   Ve4.  jun.  278. 


CASES  IN  CHANCERY. 


65 


We  are  at  present  placed  in  a  very  awkward  situation, 
having  no  evidence  except  the  deed  and  the  schedules 
to  the  answer,  which  are  certainly  entitled  to  great  at- 
tention, at  this  distance  of  time  from  the  death  of  the 
accounting  party.  In  the  absence  of  other  evidence,  I 
am  at  a  loss  to  know  what  to  presume. 


1819. 


Chalmer 
Bradlbt. 


This  is  quite  clear,  that  if  the  two  sisters,  or  the 
husband  of  Maryj  were  conusant  of  what  Thomas 
Bradley  had  done ;  if  they  knew  of  their  rights  under 
the  father's  will ;  and,  while  they  saw  the  estate  in  the 
|K>ssession  of  others,  and  improving  at  their  expense, 
laid  by  and  made  no  claim,  postponing  their  remedy  till 
1815,  there  could  not  then  possibly  be  any  doubt  tliat  the 
Court  woidd  be  bound  to  presume  a  release,  or  waiver,  or 
an  agreement  that  it  should  be  enjoyed  as  it  has  been. 

The  first  tiling  I  should  wish  to  be  ascertained  is, 
what  was  the  value  of  the  estate ;  not  what  it  has  now 
become,  by  lapse  of  time  and  subsequent  improvements, 
but  its  value  in  the  years  1770,  1775,  and  1789;  for 
this  purpose  its  state  at  the  time,  the  attempts  to  sell  it, 
and  the  amount  of  the  rents  must  be  considered ;  and 
in  making  the  estimate,  I  think  the  Master  will  do  right, 
if  any  accounts  of  the  rents  and  profits  have  been  kept, 
to  take  them  as  prima  facie  fair  accounts,  subject  to  any 
objection  that  the  other  party  may  make  to  them,  so 
that  they  may  not  be  precluded  from  shewing,  if  they 
can^  what  the  amount  really  was. 


The  next  question  will  be,  whether,  at  any  period  up 
to  1789,  Joseph  Bradley  was  in  advance  beyond  the 
assets  received  by  him,  and  to  what  extent.  Here, 
again,  I  think  it  will  be  very  reasonable,  if  an  account 
was  regularly  kept  of  the  administration  of  the  estate, 
that  it  should  be  considered  as  prima  facie  evidence  of 
his  receipts  and  payments,  throwing  on  the  other  party 

Vol,  I.  F  ^   the 


on  an  enquiry 
into  very  re- 
mote traniac- 
tioos,  accounts 
kept  by  a  de- 
ceased party 
at  the  time, 
directed  to  be 
taken  as  prim4 
facie  eviaence, 
throwing  on 
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1819.  the  onus  of  impeaching  it.    It  must  be  understood  that 

^^2J*^  this  is  not  to  he  taken  as  the  account  prayed  by  the  bill; 

V.  it  is  not  to  be  gone  through  item  by  item ;  for  it  would 

RASLEY.  1^  ^^^  much,  at  the  distance  of  forty-nine  years,  to  call  tar 

the  other  ride    vouchers  of  every  payment ;  and,  in  mercy  to  the  mutie^ 
the  onus  of       w-i.  ii  -l-vi  u 

impeaching       I  ^^'^  to  save  them  the  expense  m  which  they  would 

them.  )y^  involved  by  going  minutely  into  the  particulars  of 

such  an  enquiry.  It  is  only  necessary  to  ascertain  whe- 
ther Joseph  Bradley  was  a  creditor  of  the  testator^s 
estate,  and  to  what  amount,  and  whether  this  proper^, 
if  sold,  would  or  would  not  have  fidlen  sliort  of  SKlis- 
fyiug  his  debt.  If  we  find  that  it  would,  we  shall  have 
gone  a  great  way  towards  showing  that  no  injustice  was 
done  to  the  children.  I  should  have  mentioned  that  a 
part  of  the  enquiry  must  be,  whether  any  oiBer  was 
made  to  sell  this  estate,  and  what  was  the  result;  and 
also  whether  any  account  was  rendered  by  Joseph  Brad- 
leyj  and  to  whom. 

# 

It  must  next  be  enquired,  under  what  circumstances 
the  deed  of  1789  was  executed,  and  whether  with  the 
privity  or  assent  of  the  Plaintiff,  or  of  Mary  Chahnery 
and  whether  they  had  any  knowledge  of  that  deed,  or 
of  their  interest  under  the  will  of  the  testator,  and 
whether  they,  by  any  deed,  writing,  or  otherwise,  released 
or  relinquished  their  rights ;  and  whether  they  were  ap- 
prised of  the  disposition  made  of  this  property  by  the 
wills  of  Joseph  Bradley,  John  Bradley,  and  Joseph  Brad^ 
ley  junior,  and  of  tlie  possession  and  enjoyment  under 
those  wills.  This  will  fortunately  give  an  opportunity 
for  examining  these  persons  upon  oath,  as  to  their  know- 
ledge of  the  circumstances. 

The  reason  that  I  direct  these  enquiries  is,  that, 
tbou^  I  am  impressed  with  the  in^olicy  of  permitting^ 
stale  demands  to  be  brought  forward,  though  I  know 
^t  on  the  principles  stated  in  Smith  v.  Clay,  a  court  of 

equity 
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BtfAtf  \s  not  Co  be  oaHed  into  action  by  those  who  are  1819. 
ROC  tig^laot  in  support  of  their  ri^ts,  and  am  aware  of 
At  inoiistix>us  inconTeniences  that  would  result,  if  at 
some  period  tiie  door  were  not  shut  to  litigatioQ :  yet  I 
60-  in  entirely  with  die  opinion  expressed  by  Lord 
Jttlookley  in  Piefeering  v.  St€nrford.  There  the  suit  was 
aMitteneed  after  a  lapse  of  thirty-five  years,  by  persons 
iriio  declared  themsdves  to  have  been  ignorant  of  the 
eidstMce  of  their  rights.  Lord  Alvardey^  under  the 
dtrctunatanees  of  that  case,  could  not  be  sure  that  they 
were  not  ignorant,  and  therefore,  stating  strongly  his 
opimoB  in  favour  of  the  general  principle,  that  a  party 
oiight  to  be  barred  by  length  of  time,  and,  lamenting 
that  he  could  not  in  diat  instance  follow  it,  he  directed 
similar  enquiries,  stating,  at  the  same  time,  that  if  he 
were  then  to  decide  it,  he  would  decide  it  against  tlie 
Plaintiff,  and  that  by  the  enquiries  he  did  not  decide 
one  way  or  the  other,  and  would  afterwards  consider 
whether  diere  was  sufficient  equity  in  the  bill. 

I  fed,  too,  that  we  are  here  dealing  between  trustee 
and  cestuique  trust ;  and  the  strong  ground  I  have  for 
toy  doubts  is,  that  till  the  relation  is  determined,  tlie 
possession  of  the  trustee  is  the  possession  of  the  cestui- 
que  trust.  If  the  estate  be  given  him  in  trust  to  sell,  it 
remains  in  him  for  that  purpose,  till  something  is  done 
to  put  an  «id  to  die  character  in  which  he  stands,  and 
he  continues  liable  for  ever,  or,  at  least,  for  a  consider- 
ate period  of  time,  the  Court  considering  the  trustee 
bound  to  protect  the  interest  of  the  cestuique  trust  with- 
out his  interpoifiition :  and  the  length  of  time  dtiring 
whieh  ihe  trustee  has  omitted  to  discharge  his  trust  is  not 
a  bar  fo  ils  performance.  Again,  if  this  trustee  ad- 
nmoed  money  for  the  pc^onent  of  debts,  he  could  not  by 
his  own  act,  if  nothing  had  passed  with  the  cestuique 
trusts,  keep  the  estate  unsold  and  make  it  his  own ;  he 
would  only  have  a  right  to  hold  it  as  a  security. 

¥  S  In 
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1819.  In  purdiases  by  a  trustee  finom  hb  eoteijiir  tnot, 

CmaImu      ^^^  *^  ^  done,  wfaich,  thcmgh  open  to  aK|iiiij,  pots  «i 


end  in  Sana  to  the  rebdoo  bctweoi  tbon;  if  the 
chase  stands,  he  is  DO  loiter  m  tiustee,  the  otber  paitj 
pennitted  him  to  beoame  the  hnfiffinal   owner.     He 


actofhttovB,  cannot,  howterer,  by  any  act  of  his  own,  widiooi 


*■  'II  • 


with  his  cje^imH/me  trust,  dennde  himself  of 
r,  oil   the  diancter  of  tmstee  till  he  has  perixmed  his  trasL 
iormtd^      The  mi^iffe  of  a  purchase  from  a  ceUmiime  trust  fay 

his  trustee  are  great,  but  it  would  be  moostrons  if  he 
could  fix  a  price  and  buy  it  of  himsdf  taddy  widioat  a 
word  said  to  his  ceiimiqme  trust,  and  then  say  dial  by 
lapse  of  time  it  had  grown  into  his  absohitr  property, 
though  he  was  originaDy  only  trustee.  Here  is  the 
diflbrulty,  and,  therefore,  I  direct  these  enquiries  as  the 


With  respect  to  T^mms  Brmdln^^  an  act  was  dearly 
done,  that  put  an  end  to  the  character  of  trustee.  Joseph 
BradUy  wished  to  put  an  end  to  that  character  as  to 
the  whole  estate,  and  it  b  remarkable  that  he  did  not 
apply  far  that  purpose  to  the  <ither  parties,  as  well  as  to 
the  nephew  friio  was  most  under  his  infinenoe.  The 
act  of  Tkcmas  cannot,  howerer,  operate  against  the 
others;  the  question  is,  whether  thqr  did  any  act  to 
take  away  their  rights,  and  if  not,  whether  dK  length 
of  time  shall  raise  a  presumption  against  them. 

The  plaimiJR  state  that  thqr  were  ignorant  of  die 
fiMTts,  and  that  they  did  not  know  that  Joupk  BrodUg 
was  a  trustee  for  them.  It  is  possible  that  might  be  so^ 
but  was  there  not  any  diing  that  might  lead  them  to 
the  knowledge  ?  the  enquiry  must  ther^ire  be^  whether 
they  had  any  notice  of  these  circumstances,  implied  or 


It 
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It  is  because  there  is  not  before  me  any  direct  and 
positive  evidence  that  totally  excludes  all  doubt  upon 
it,  that  I  direct  these  enquiries,  to  obtain  some  light  on 
the  circumstances  under  which  the  undisputed  enjoy- 
ment of  this  property  has  gone  on  till  1815,  reserving 
to  myself  to  judge  what  shall  be  the  effect  of  the  facts 
that  may  be  found  by  the  Master,  or  what,  even  without 
that  result,  I  might  think  right  to  be  done. 
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1819. 


Chalmer 

V 

Bradl&t. 


EL  WORTHY  i;.  WICKSTEAD. 

^T^HIS  was  a  petition   by   husband    and   wife,    for 
payment  to  the  husband  of  a  sum  of  about  160/. 
the  property  of  the  wife.     The  sum  being  under  200/., 
the  wife  did  not  appear  to  give  hef  consent,  (a) 

Mr.  SwanstoHj  for  the  trustees,  stated  their  belief  that 
she  was  unwilling  to  have  the  whole  paid  to  the  hus- 
band, and  had  not  concurred  in  the  petition ;  and  sub- 
mitted, that  the  order  should  direct  payment  to  the 
joint  recdpt  of  the  husband  and  wife. 


RoLLI. 

Kov,  5. 

Payment  of  a 
sum  of  money 
under  200L  to 
the  husband, 
in  right  of  the 
Mdfe,  ordered, 
notwithstand- 
ing a  sugges- 
tion that  the 
petition  had 
not  her  con- 
currence. 


The  Master  of  the  Rolls  observed,  that  he  must  con- 
ander  the  petition  to  be,  as  it  purported,  the  petition  of 
the  husband  and  wife,  unless  the  contrary  was  proved ; 
and  made  the  order. 

(a)  Benrdillon  v    Adair,  3  Bro.  L\  C.  237.;   and  see  R  Km.  74S. 
a  Fe#.  201.  512.  524. 
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181.9. 


Rolls. 
Nov  5. 8. 


ExpaHe  FOWLSER. 
(In  the  matter  of  Lord  Viscount  Sudbtays  Charity.) 


An  account 
cannot  be  de- 
creed against 
a  parish,  and  a 
parish  cannot, 
therefore,  be 
made  respon* 
sible  for  cha- 
rity property 
applied  during 
a  long  period 
to  parish  pur- 
poses under 
orders  of  the 
vestry. 

Charity 
estate  giTcnr 
for  the  mun- 
tenance  of  ten 
decayed 
householden, 
applied  to  the 
poor  of  the 
parish  gene- 
rally; whether 
abrrachof 
trust,  if 
amongst  the 
poor  main- 
tained, there 
have  been  as 
many  as  ten, 
who  would 
have  been 
proper  objects 
of  the  charity. 
Qu. 


PAUL  BAYNING,  Viscount  Siidbtay,  by  hi»  will, 
dated  12th  Jidy^  1629,  gave  to  his  executors  a  smm 
of  1 220;?.  for  the  foundation  of  an  hospital  in  the  parish 
of  St.  Olavc,  Hart-street,  in  the  city  of  London,  ^  for 
the  harbouring  of  ten  aged  poor  people,  men  and 
women,  who  have  been  householders  in  the  said  parish^ 
of  good  name  and  reputation,  who  shall  fall  into  po- 
vertie  and  decay."  He  also  left  a  sum  erf*  2280/.  to 
be  invested  in  the  purchase  of  lands  for  the  '  main- 
tenance of  the  poor  persons.  The  objects  of  the  charily 
were  to  be  nominated  by  his  executors,  until  his  heir 
should  attain  the  age  of  twenty-one  years,  and,  after 
that  period,  by  his  heir,  whom  he  advised  to  take 
the  opinions  and  judgments  of  the  vestrymen  of  the 
said  parish,  or  of  some  convenient  number  of  the 
ancientest  and  discreetest  of  them.  The  executors 
were  empowered  to  make  rules  and  orders  for  the 
government  of  the  cliarity. 

A  petition  having  been  presented  under  stat  52  G.  3^ 
c  lOr.,  for  the  regulation  of  this  charity,  it  was  referred 
to  the  Master  to  enquire  whether  the  parish  officers 
of  the  parish  of  St.  Olave,  Hart-street,  had-  posi^cssad 
themselves  of  any,  and  what  part  of  the  propc^rty 
^plicable  to  the  purposes'  of  the  charity,  and  how 
it  had  been  used  and  applied;  and,  if  he  should  be 
of  opinion  that  the  same  had  not  been  properly  ap- 
plied, he  was  to  state  the  particulars  of  such  improper 
^plication,  and  state  what  was  due  irom  the  said 
parish  officers,  in  respect  of  rents  or  other  receipts  of 

the 
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the  property  so  possessed  by  them,  applicable  to  the        1819. 
purposes  of  the  said  charity.  V,  ^    , 


By  the  Master's  report  it  appeared,  that  the  early 
history  of  the  chari^  was  involved  in  gi*eat  obscurity. 
An  hospital  had  been  erected,  which,  with  seven  tene- 
ments situated  in  the  parish,  was  the  only  property 
that  could  be  ascertained  to  have  belonged  to  the 
chari^.  What  portion  of  Lord  Sudbury's  bequest  had 
been  appropriated  according  to  his  directions  was  uii- 
oertain.  The  parish  of  St.  Olave  had  very  early  as- 
aumed  the  government  of  the  charity,  and,  from  several 
circumstances  that  appeared  in  evidence,  the  Master 
infisrred,  that,  till  the  year  1 738,  the  property  had  been 
anployed  agreeably  to  the  intentions  of  tlie  founder, 
or  nearly  so.  In  the  year  1738,  the  hospital  was,  by  an 
order  of  the  vestry,  devoted  to  the  use  of  the  poor 
of  the  parish ;  the  rents  of  the  seven  tenements  con- 
tkiued  to  be  received  by  the  parish  officers,  and,  in 
the  year  1766,  a  part  of  the  hospital  was  sold,  under 
an  act  of  parliament,  to  the  City  of  London,  for  260/. 
The  Master  reported  that  sum,  together  with  982/.  1 75. 4?rf. 
for  rents  received  since  the  year  1 738,  to  be  due  from 
the  parish. 

A  petition  was  presented  to  confirm  the  report,  praying 
that  the  parish  of&cers  might  be  directed  within  a  month 
to  pay  into  the  name  of  the  accountant-general  the  sum  of 
982/.  ns.  4^.,  and  also  the  sum  of  260/.  and  interest ;  and 
that  the  parish  might  be  charged  with  occupation-rent 
for  the  premises  belonging  to  the  charity  in  their  occu- 
pation, and  that  this  rent  might  also  be  directed  to  be 
paid  by  the  parish-ofScers.  A  cross-petition  was  pro- 
seated  by  the  parish  ofiicerS)  excepting  to  the  report. 

^r.  Heald  and  Mr.  B.  Allan,  for  the  Petition. 

F  4  Mr. 


FOWLSER. 
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18 19.  jVfi-,  Heme  ami  Mr.  Raithhtj^  for  the  parish  officer^. 

Ex  parte 

FowLSEB.  The  Master  of  the  Rolls. 

The  prayer  is,  that  the  present  parish  officers  may  be 
directed  to  pay,  within  a  month,  what  has  been  reported 
due ;  but  supposing  the  facts  to  be  correct,  how  can  you 
charge  them  ?  How  can  you  make  them  responsible 
for  arrears  of  rent  received  since  1 738  ?  Are  there 
any  cases  in  which  a  parish  has  been  made  responsible 
in  this  manner?  It  must,  I  suppose,  be  paid  by  a  rate ; 
but  how  can  the  Court  enforce  payment  ?  Can  the  pre- 
sent occupiers  be  charged  witli  the  sums  that  have  been 
received  by  the  former  parish  officers  ? 

For  the  Petition. 

There  is  certainly  a  difficulty ;  but  the  officers  might 
be  directed  to  pay,  leaving  it  to  them  to  make  an  ap- 
plication to  the  Court,  if  any  impediment  should  be 
thrown  in  the  way  oi  raismg  the  money ;  but  probably 
there  would  be  none.  It  is  of  course  not  sought  to 
charge  them  personally. 

The  Master  of  the  Rolls. 

That  part  of  the  prayer  of  the  petition  that  desires  the 
premises  belonging  to  this  charity  to  be  delivered  up,  is^ 
not  resisted ;  there  must  be  an  enquiry  to  ascertain 
them,  and  whatever  ran  be  identified  must  be  restored ; 
it  does  not  appear  that  there  is  likely  to  be  much  diffi- 
culty in  this  inquiry. 

With  respect  to  the  application  of  the  produce  of 
the  estate,  the  Master  is  of  opinion,  that  since  the 
year  1738,  the  property  has  been  devoted  to  the  poor 
of  the  parish  generally,  instead  of  the  ten  persons 
intended  to  be  the  objects  of  tlie  charity ;  and  he  has 

therefore 
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therefore  charged  the  parish  with  what  they  have  re-  1819. 
ceiTed  since  that  time.  But  even  to  that  extent  are  Exnarte 
we  quite  sure  that  they  ought  to  be  charged?  Out  of  Fowlbeb. 
the  numbers  maintained,  may  there  not  have  been 
more  than  ten  of  the  proper  description?  and  did 
they  not  receive  as  much,  as  if  the  property  had  been 
applied  precisely  according  to  the  directions  of  the 
donor,  and  as  if^  instead  of  being  incorporated  with  the 
other  poor,  they  had  been  allowed  to  live  upon  their 
own  funds«  If  they  were  as  well  supported  as  they 
would  have  been  otherwise,  it  does  not  signify  that 
others  participated  witli  them.  I  am  disposed  to  think 
that  it  would  appear,  upon  inquiry,  that  no  injustice 
has  been  done.  If  necessary,  the  Court  would  have 
directed  such  an  inquiry,  and  this  would  have  been 
the  view  that  I  should  have  taken  before  giving  any  re- 
trospective accomit.  But  the  proposition  that  the  parish 
is  to  be  made  responsible,  is,  as  the  counsel  on  the  other 
side  very  properly  admit,  quite  untenable.  It  is  prayed, 
dial  the  present  parish  officers  should  pay  for  the  breach 
of  trust  of  their  predecessors ;  but  this  arises  from  a 
mistaken  view  of  the  subject  I  do  not  know  how 
we  could  deal  with  a  parish ;  it  is  a  fluctuating  body, 
not  at  all  similar  to  a  corporation.  If  there  has  been  a 
breach  of  trust,  it  was  committed  by  individuids,  and 
recourse  should  have  been  had  to  them. 

It  is  dear  there  cannot  be  any  retrospective  account: 
as  to  the  future,  which  alone  is  to  be  considered,  it  must 
be  referred  back  to  the  Master  to  ascertain  the  pro- 
per^ that  formerly  belonged  to  the  charity,  and  to 
approve  of  a  scheme  for  its  future  regulation,  {a) 

Reg.  Lib.  B.  1819.  fo.  29. 

(a)  There  are  instances  of  ancient  date,  in  which  the  Court  of 
Chancery  has  decreed  the  payment  of  money,  to  be  levied  by  a 

parish 
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)819.  parish  rate.  Jamttv.Rich,  Feb.  26  Car.  2.^  cited  Free,  Ch.  4B. 
^  ""v  I  ■  '  Birch  V.  Barston,  Tr'm.  2  IVUL  4"  Mary^  ib.  Nicholson  v.  Matters^ 
5fL??r?  ^  '^'>-  529.  Case  of  i?fl«f/ior  Parish,  ib.  Blackbume  v.  fTedrfer, 
2  P.  Will.  637,  But  in  Battdey  v.  Cooittf,  Pr«r.  C%.  41 .  2  ri?r«.  262. 
the  Court  refused  to  entertain  such  a  jurisdiction,  and  an  opimoU 
against  it  is  also  expressed  in  the  later  cases  of  Greenfield  v.  RaynaU^ 
2  P.  Will.  654.  n.;  and  French  v.  De€ur^  5  Fes,  547. 


fowLSEtu 


Rolls, 
^00.  11.  1.5. 


BRIDGER  V.  RICE. 


Power,  given  J^HOMAS  INGRAM,  by  will  dated  the  16th  of  Jubf, 
codicil  to  sell  1774,  devised  his  freehold  estates  to  John  MicJde^ 

to  certain  pei>  fhwaite  and   William  Somerville  and  their    heirs,  upcm 

sons  at  B  fixed  ^ 

price,  revoked  certain  trusts  as  to  an  estate  at  Hoxtotij  for  the  payment 

byasub^       of  his  debts  and  leizacies;  and  as  to  the  other  estates, 

3uent  codicil  . 

evising  the      and  as  to  that  at  Hoxion^  subject  to  those  trusts^  to  the 

^^wSu^ioht  ^*^  °^  ^^*  brother,  Samuel  Ingram,  for  life^  remainder 
told  for  the  to  the  said  trustees  tx>  preserve  contingent  remainders ; 
d^ts  and  sub-  riemainder  to  Frances  big^am^  afterwards  "Fra^ices  Rice^ 

ject  thereto      ^n^  1,^^  assiims  for  life,  with  other  remainders  over. 

upon  the  trusts  ^ 

of  the  will.       He  bequeathed  his  leasehold  property  to  the  same  trus- 

«^^!ltl*lfl!;n  tees,  to  be  held  and  enjoyed  with  the  freehold  estates 
powerinawiil  •'  •' 

to  sell  several    not  made  subject  to  the  payment  of  debts  and  legacies ; 

tain  penon^^t  ^'^  ^  ^^  contmned  a  proviso  that  the  trustees  should 
afixed  price,  is  have  full  and  absolute  power  and  autiiority,  from  and 
ed.by  a  codicil  immediately  after  the  decease  o(  Samuel  Ingram,  to  sell 

devmng  one  g|^  convey  tlie  testator's  undivided  moitt?  of  a  fi<«ehold 
of  the  estates  "^  .  ^ 

to  (fiflerent  oatate^  and  prennses  at  LemidU,  his  undivided  three* 
"^^s  not  ^•S'*^  ^^  ■  fi^diold  estate  and  premises  at  Radeoit,  his 
to  be  com-  undivided  thcee-ei^ths  of  a  fr>eehold  estete  and  premises 
^man^fl^me-  ^  PouUmiy  bis^eren-twenQr-feuiths'  of  theimpn^priate 

meat  entered  peetonr  ^PduBon^  and  his  undivided  three-eiirhths  of  the 
into  under        .        .   ,. ,  ,  .  ^  , ,  ^      ^,  ?  ^       « 

mistake,  to  sell  leasehold  estates  and  premises  at  CM  St,  Jldan/n,  for  all 

for  an  made-    his  estate  or  estates,  and  kfitepest  tbemn  respectively,  to 

3uate  consi-  r  ^» 

eration.         SfrtTMirBr&^anti^lDaiifiei&rd^ekrtf  hi^vidfe,  and  ilfa^JBT- 

"  liotty 
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liM,  or  any  or  either  of  them,  at  the  price  of  17,000/.  in  1819. 
case  they  or  any  or  either  of  them  should  be  willing  to 
purchase  the  same  at  that  price.  In  the  event  of  the 
sale  taking  p]ace,  the  17,000/.  was  to  be  laid  out  in  the 
purchase  of  lands,  to  be  settled  to  the  uses  declared  of 
the  testator's  freehold  estates. 

Samuel  Itigram,  the  testator's  brother,  was  entitled  to 
an  undivided  eighth  part  of  the  estates  at  RadcoUj 
Poulton^  and  Cold  St.  AUbxyn^  of  which  tbree-eightha 
were  the  property  of  Thomas  \  and  also  to  a  share  of  the 
impropriate  rectory  of  Poulton.  The  remaining  sharet 
of  these  estates  belonged  to  Sir  J,  Bridger  and  his  wife, 
and  Mary  Elliott. 

Samuel  Ingram^  by  his  will  dated  25th  October ^  177.^ 
devised  his  shares  in  the  freehold  estates  above  men- 
tioned, together  with  other  freehold  property,  to  Charley 
Tirrel  Morgan  and  Michael  Shacknell  and  their  heirsy 
upon  trust,  subject  to  certain  charges,  for  Thomas  Ingram 
for  life,  and  after  his  death  upon  certain  trusts  for  the 
benefit  of  bis  daughter,  the  said  Finances  Rice,  for  her 
life,  and  afterwards  of  her  issue;  but  in  case  his  said 
daughter  should  die  afler  his  said  brother,  without 
leaving  any  issue,  then  upon  trust  for  such  person  or 
persons,  and  for  such  estate  or  estates,  uses,  trusts, 
intents,  and  purposes  as  Thomas  Ingram  should,  by  his 
last  will'  and  testament,  or  other  writing,  to  be  by  him 
signed  and  sealed  in  the  presence  of  three  or  more  cTe^ 
dible  witnesses,  declare,  direct,  limit,  and  appoint,  and 
in  default  thereof^  upon  trust  for  his  own  right  hairs 
ibr  ever.  He  bequeathed  his  undivided  eigHth  part 
of  the  estate  at  Cold  St.  Aldwyn,  to  the  same  trustees,  to 
be  held  and  enjoyed  together  with  the  freehold  estates 
previously  devised;  and  his  will  contained  a  proviso 
that  it  should  be  lawful  for  the  said  trustees  and  their 
heirs,  at  any  time  or  times  thereafter,  with  the  consent 

and 
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16l9.  and  approbation  of  his  brother,  Tliomas  Ingram^  abso- 
lutely to  sell  and  dispose  of  all  or  any  of  his  undivided 
parts  or  shares  in  Paultorij  Radcotty  and  Cold  St.  Akt- 
wvn^  either  to  the  said  Thomas  Ingram,  or  any  other 
person  whomsoever. 

Samuel  Ingram  died  in  Fehtuny,  I???,  and  in  the 
month  of  December  foDowing,   Thomas  Ingram,   by  a 
codicil,  after  reciting  his  brother's  wiU,  empowered  his 
trustees,  if  they  should  think  it  reasonable  and  proper, 
to  abate  1000/.  of  the  price  he  had  by  his  will  fixed 
for  the  sale   of  the    several    estates   above-mentioned. 
And  he  thereby  declared  his  consent  and  approbation 
that  the  trustees  named  in  his  brother's  will  should  or 
might,  if  they  thought  proper,  sell  and  dispose  of  all 
his  said  brother's  shares  of  the  said  estates  to  Sir  John 
Bridger  and  Dame  Rebecca  his  wife,  and  Maty  Elliott^ 
or  any  or  either  of  them,  for  the  sum  of  4000/.,  in  case 
they  should  become  the  purchasers  of  his  parts  of  the 
said  estates,  but  not  otherwise.     And  referring  to  the 
power  of  appointment  ^ven  him  by  his  brother's  will, 
in  the  event  of  Frances  Rice  dying  after  him  without  issue, 
he  directed  that  in  that  case  the  trustees  should  stand 
possessed  of  the  fi-eehold  and  leasehold  estates  of  his 
said  late  brother,  given  or  devised  by  his  said  will,  and 
of  the  monies  arising  from  the  sale  of  any  part  there- 
of which  the  trustees  were  empowered  to  dispose  o^ 
upon  such  and  the  like  trusts  as  those  parts  of  his  free- 
hold estates  which  were  not  directed  to  be  sold,  and  as 
his  leasehold  estates  were  by  his  (i.  e.  Thomas  Ingram^ s) 
will  respectively  given  or  devised,  and  which  could  then 
take  effect. 

The  testator,  Thomas  Ingram,  afterwards  made  seve- 
ral codicils.     By  one  of  them,  dated  the  5th  of  October 

10  1782, 
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1782,  he  appointed  the  Rev;  JbA»  £^62^  to  be  a' trustee'  1819. 
in  the  room  of  John  Micldethmaite^  and  he  reduced  the 
price  at  which  his  trustees  were  to  be  empowered  to  sell 
the  estates  to  Sir  John  Bridger  and  his  wife,  or  Martf 
EUioUj  to  11,000/.,  leaving  them  the  power  of  abating 
1000/.  if  they  should  think  proper,  with  the  consent  of 
Frances  Bice.  He  also  directed  that  the  produce  of  this 
sale,  if  completed,  or  if  not,  the  rents  and  profits  should, 
if  necessary,  be  applied  to  the  payment  of  his  debts 
and  legacies. 

In  another  codicil,  dated  the  12th  of  Octobei-^  1796^ 
reciting  the  power  of  sale  previously  given,  he  prbceieded 
thus:  ^^  I  now  revoke  that  part  which  relates  to 
the  sum  to  be  paid  for  the  said  purchase  of  the  sai  • 
partible  estate,  and  now  empower  my  said  trustees,  and 
their  heirs  and  assigns,  to  sell  the  moiety  of  the  said 
partible  estates,  which  I  hold  with  my  late  brother 
Samuel  IngranCs  executors,  to  Sir  John  Bridger  and 
Dame  BAecca  his  wife,  and  George  Sch^ffher  and  Mary 
his  wife  (late  Mary  Elliott),  or  either  of  them,  for  the 
sum  of  16,600/. ;  that  is,  my  part  of  the  said  estate  for 
11,900/.  and  my  late  brother  Samuel  Ingram* s  part  for 
4700/. :  which  power  I  have  in  my  late  brother's  will, 
mth  die  consent  of  his  trustees.''  By  this  codicil  he 
also  gave  his  trustees  a  power  of  mortgaging  the  estates 
for  2000/.,  if  they  should  not  be  sold. 

By  a  codicil,  dated  the  18th  otjune,  1802,  the  testa- 
tor appointed  Frances  Bice  to  be  an  executrix  of  his 
will,  jointly  with  the  said  William  SomerviUe  and  John 
KeUe. 

By  anodier  codicil,  dated  the  20th  of  Jubf^  1804,  the 
testator  revoked  all  the  powers,  bequests,  provisoes, 
limitatioif 5,  and  charges  in  his  said  will  made,  gives, 

bequeathed, 
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1819.  bequeathed,  limited,  charged  upon  or  declared  for  or  in 
respect  of  his  undivided  lands  at  PouU&n,  and  the  im« 
propriate  i^ctory  of  PouttoHf  which  he  gave  to  the  said 
Frances  Rice  and  JcAn  Keble,  their  heirs  and  assigns, 
upcm  ^mst  by  sale  or  mortage  Aereo^  or  of  any  part 
thereof,  to  raise  such  sum  or  sums  of  mon^  as  mi^t 
be  sufficient  to  go  in  aid  of  all  his  chattels  real,  to  be 
applied  in  discharge  of  eXL  his  debts  and  fimeral  ex- 
penses, and  the  several  specific  l^acies  by  him  in  his  will 
and  codicils  given.  By  another  codicil,  he  also  charged 
his  estate  at  Poulton  with  an  annuity  of  50/. 

The  last  codicil,  dated  the  23d  o{  February  1805,  was 
as  follows !  ^'  Vlliereas,  by  my  said  will,  I  have  ^ven 
and  devised  all  my  estates,  both  fredbold  and  leasehold, 
lo  trustees  therein  named,  upon  certain  trusts,  with  a 
power  ibr  the  said  trustees  to  sell  all  my  undivided 
estates,  in  manner  and  subject  to  such  applications  of 
the  money  as  in  my  said  will  is  particularly  menticHied* 
Now  I  do  hereby  give,  devise,  and  bequeath  all  my  said 
freehold  and  leasehold  estates  to  my  niece  Frances  BicCj 
widow,  John  KeUe,  of  Fairford^  in  the  county  of  G%w« 
cs^ff^r, clerk;  and  CharlesTirrel  Morgan^  ofthesameplaoei 
Esq.  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust  that  the  said  Frances  Rice,  John  Keble^  mid 
Charles  Tirrel  Morgan^  or  the  survivor  of  them,  or  the 
heirs,  executors,  or  administrators  of  such  survivor,  do 
and  shall  sell  and  dispose  of  the  whole  or  such  part  or 
parts  of  my  said  estates  as  shall  be  necessary  or  ex- 
pedient for  the  payment  of  my  debts,  legacies,  and 
ftineral  expenses,  in  aid  of  my  personal  estate  not  s{)e^ 
cifically  bequeathed  by  my  said  will,  or  by  any  codicil 
by  me  made ;  and  upon  further  trust,  as  to  the  estate 
or  estates  wdidi  shaB  not  be  sold  or  disposed  of  for  the 
pufpose  afcMf^saiiJ,  and  as  to  the  surplusHmoney  arisii^ 
fltcmk  the  said  saAe  or  sales^  after  salisfyfng  the  saiddebtt, 

legacies. 
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legacies^  and  funei*al  expenses,  upon  trust,  and  to  and        18l9. 
foTi  and  upon  such  and  the  like  uses,  intents,  and  pur-     ".^^  ^' 
posesy  and  for  the  benefit  of  such  person  or  pa:^son8,  9. 

wd  subject  to  such  and  the  like  powers  and  fMrovisoes  ^''*^^* 
as  the  said  fi-eehold  and  leasehold  estates  are  by  my  said 
wiU^  or  any  codicil  or  codicils  respectively  given  or  de- 
vised, which  shall  be  capable  of  taking  effect*  He 
then  declared  that  the  receipts  of  the  trustees  should  be 
sufficient  dischai'ges,  and  appointed  the  said  Frances 
Rice^  John  Kebk^  and  Charles  Tirrel  Mm^gan^  executors 
«if  his  sttd  will. 

The  testator  Thomas  Ingram  died  in  the  year  1 806. 
Charles  Tirrel  Morgan  died  in  the  same  year,  having  sur-» 
vived  Michael  Skachnellj  liis  co-trustee  under  the  wiU  of 
Samuel  Ingram^  and  leaving  Charles  Robert  Morgan^ 
his  heir  at  }aw,  and  Britannia  Morgan^  his  executrix. 

The  lull  was  filed  by  Sir  «/•  Briber  (Lady  Bridget 
bmng  dead)  and  George  Schiffner  against  Frances  Rice 
and  John  KMe^  C.  T.  Mofgan^  and  Britannia  Morgan^ 
Stating  th^  Frances  Rice,  and  John  Keble,  had,  soon 
afUr  the  death  of  the  testator,  offered  to  seU  to  the 
Plaintiflfe  the  shares  of  the  freehold  and  leasehold 
estates,  included  in  the  power,  for  the  sum  of  16,600/.; 
that  the  offer  had  been  accepted,  but  that  the  Defend- 
ants had  afterwards  refused  to  complete  the  sale:  it 
prayed  that  a  conveyance  might  be  decreed  i^pon  pay- 
ment of  tlve  purchase  money. 

It  appeared  that  the  ofer  of  sale  had  been  made  to 
the  Plajntiffiy  by  the  solicitor  of  Mrs.  Rice ;  it  waa 
allied  by  the  Plaintiffs,  that  he  was  .dbo  authorised 
by  Mr.  Keble,  but  on  this  there  was  contradictory  evi- 
ditpicaf  Th^  tfe^y  had  advanced*  as  fiir  as  to  the  pre- 
pi^iratjqp  ^f  ih$i  drtAs  of  cottveymca.    The  Defendant 

having 
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1819.        having  then  taken  the  opinions  of  counsel,  were  advised 
that  the  PIainti£&  were  not  entitled  to  a  completion  of . 
the  purchase,  and  that  the  trustees  of  nomas  Ingram*s 

Rice.  ^jj]^  y^^  i^^  power  over  the  shares  of  Samuel ;  upon 
this  they  declined  proceeding.  The  value  of  the  estates 
was  considerably  more  than  16,600/.  Mrs.  Rice  had  no 
children. 

Mr.  Heald  and  Mr.  Tredaoe  for  the  Plaintiffs. 

\ 

'• 

It  is  first  necessary  to  attend  to  the  construction  of 
the  numerous  codicils,  added  by  the  testator  to  his  will, 
with  a  view  to  the  question  whether,  by  any  of  them,  the 
power  conferred  upon  his  trustees  of  selling  these  estates 
to  the  Plaintiffs  has  been  revoked.     Now,  down  to  the 
year  1804,  this  was  not  done;  at  that  time  the  power 
was  still  subsisting.     By  the  codicil  of  that  date,  there 
is  certainly  a  partial  revocation  with  respect  to  one  of 
the  estates  which  were  the  subjects  of  the  power.      The 
testator  begins  by  revoking  all  the  previous  devises  and 
powers  afiecting  it;  and  if  he  had  stopped  here  it  would 
have  entirely  taken  the  PoiiUon  estate  out  of  the  opera- 
tion of  the  power ;  but  he  immediately  gives  it  to  the 
trustees  to  raise  money  if  required  for  the  payment  of 
his  debts  and  legacies.     Thus  it  was  not  given  away 
absolutely ;  it  was  not  to  be  sold,  unless  the  defidaicy 
of  his  other  property  should  render  it  necessary  to  have 
recourse  to  it     The  revocation  of  the  powers  expressed 
in  the  b^inning  of  the  codicil  was  only  &r  the  partial 
and  particular  purpose  of  making  it  subject  to  the  debts 
and  legacies,  and  this  must  therefore  be  its  only  e£^t. 
It  is  only  a  revocation  to  that  extent,  even  as  to  the 
estate  at  PouUon. 

Nor  can  the  annuity  charged  upon  PouUonhy  the 
aame  codicil  be  considered  as  more  than  a  partial  revo-^ 

cation. 
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cation.      It  must    be    viewed   in  the  same  light  as  a        1819. 
lease  or  a  mortgage,  and  the  only  consequence  is  that      BaiDOEa 
the  parties  must  take    the   property   subject  to   that  »• 

,  RlC£* 

mcumbrance. 

The  operation  of  the  last  codicil  is,  with  respect  to  the 
whole  property,  what  that  of  1804?  was  as  to  Poidton : 
it  renders  the  whole  subject  to  the  payment  of  debts  and 
I^acies.  It  is  only  a  revocation  as  far  as  may.  be  neces- 
sary for  that  purpose ;  subject  to  that,  the  estates  are 
expressly  given  back  to  the  trusts  of  the  will  and  the 
former  codicils,  and  are  thus  again  brought  within 
the  power. 

It  is  not  stated  that  these  estates  are  required  to  be  sold 
finr  the  payment  of  the  debts  and  legacies.  If  not,  the 
power  remains,  and  the  trustees  having,  in  exercise  of  it, 
entered  into  an  agreement  for  the  sale  to  the  Plaintiffs, 
the  Court  will  now  compel  them  to  convey. 

•  We  do  not  rely  upon  the  agreement  with  the  trustees 
independently,  but  only  as  connected  with  the  power, 
being  sensible  that  from  the  inadequacy  of  the  price, 
the  contract  considered  separately  is  not  such  as  the 
Court  would  enforce  the  execution  of  by  trustees. 

Mr.  Home  and  Mr.  Tinney  for  the  Defendants  Rice 
and  Kebk.  Mr.  Fonblanque  and  Mr.  Raithby  for  the 
Morgans. 

The  two  last  codicils  have  revoked  the  power  of  sale 
previously  given  to  the  trustees  by  a  disposition  of  the 
property  entirely  inconsistent  with  it.  The  codicil  of 
1804  is  an  express  revocation  as  to  the  estate  at  Poulton^ 
which  it  gives  away  for  different  purposes.     That  estate 

•  •  Vol.  I.  G  was 
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16 19.        was  therefore  withdrawn    from  the   operation    of  the 
BaiDGER      P^^^'  5  a^  as  tlie  power  was  in  its  nature  entire^  being 
V.  to  sell  specific  estates  for  a  certain  sum  of  money,  h 

was  virtually  revoked  by  its  being  rendered  impossible 
to  execute  it  completely. 

But  it  is  not  necessary  for  us  to  rely  on  thi»;  for  the 
last  codicil  is-  a  total  revocation ;  by  it  the  whole  of  the 
estates  are  given  to  different  trustees,  and  upon  different 
trusts;  the  disposition  of  the  estates  is  entirely  new 
modelled,  and  no  effect  is  left  to  tlie  power. 

The  testator,  at  the  time  of  making  the  codicil  of 
1796,  seems  to  have  been  under  a  mistake  with  respect 
to  his  brother's  shares  in  these  estates,  which  he  states 
himself  to  have  the  power  of  selling.  Thi%  however, 
it  is  clear  he  had  not,  nor  was  he  enabled  to  authorise 
his  trustees  to  sell.  At  all  events,  therefore,  no  decsee 
can  be  obtained  against  the  Morgmis, 

But  if  the  power  of  sale  did  exist,  it  is  necessary  for 
the  Plaintiffs  to  show  that  it  has  been  exercised  by  the 
trustees.  The  evidence,  however,  is  not  sufficient  to  fix 
any  thing  on  Mr.  KebUj  and  the  consent  of  one  trustee 
alone  is  nugatory.  It  appears  also  diat  Mrs.  Rice^  ia 
entering  into  the  treaty  with  the  plaintiff,  was  influ- 
enced by  an  erroneous  idea  that  they  had  an  absolute 
Yight  to  call  for  a  sale  at  die  price  fixed  by  the  testator. 

The  persons  who  are  beneficially  interested  In  the 
surplus  of  the  testator's  estate,  and  who  are  therefore 
entitled  to  be  heard  in  the  discussion  of  this  questioD, 
have  not  been  made  parties ;  and  we  submit,  that  ia  their 
absence  no  decree  prejudicial  to  thtir  rights  cea  be 
made* 

Mc. 
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.'Mr. Heald in  reply.  1819. 

With  respect  to  the  share  of  his  brother,  it  certainly 
does  appear  that  Thomas  Ingram  was  under  some  mis- 
take; but  he  was  tenant  for  life,  with  a  power  of  ap- 
pointment oyer  the  reversion  in  the  event  of  Mrs.  Rice^s 
dying  without  issue,  and  therefore,  though  the  codicil 
in  which  he  empowers  his  trustees  to  ^ell  it,  may  not 
atlliiorise  them  to  the  extent  that  he  intended,  yet  it 
will  open^  on  his  reversion ;  and  the  Plaintiffs  will  be 
entitled  to  take  it  on  the  specified  terms,  subject  to  tlie 
life-interest  of  Mrs.  Rtcej  and  the  interests  of  her  chil- 
dren if  she  should  have  any.  It  might  even  be  con-» 
tended  that  Mrs.  Rice  having  offered  to  comply  with  the 
directions  of  Thomas  Ingram^s  will,  is  precluded  from 
destroying  in  part  the  effect  of  that  offer,  and  cannot  re- 
dflt  a  conveyance  of  her  interest.  It  was  not  necessary 
to  make  the  persons  interested  in  the  residue  parties  to 
this  suit,  as  the  testator  has  desired  that  the  receipts  of 
the  trustees  shall  be  sufficient  discharges. 

TTie  Master  of  the  Rolls. 

This  case  presents  three  questions  to  the  consider- 
ition  of  the  Court :  first,  with  respect  to  the  parties ; 
secondly,  whether,  independent  of  the  power  there  ha& 
l)een  any  contract  for  the  sale  of  these  estates;  and, 
thirdly,  whether  upon  the  construction  of  the  will  and 
the  codicils,  taken  together,  a  power  of  sale  was  given 
to  the  trustees  by  Thomas  Ingram^  and  whether  since 
bis  death  that  has  been  followed  up  by  them,  or  whether 
the  power  given  by  the  will  is  to  be  considered  as 
having  been  revoked. 

On  the  first  point,  the  persons  who  are  entitled  to 
the  surplus  of  the  testator's  estate  are  materially  inter- 
ested in  this  suit;  for  it  may  depend  upon  the  sale  whe- 

G  2  ther 
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1819.  ther  there  will  be  any  surplus  or  none.  The  qnestiont 
therefore,  of  the  testator's  having  fettered  the  sale  must 
affect  them.  If  it  were  clear  that  there  was  a  power  to 
dispose  of  the  property  for  a  limited  smn,  it  would  not 
be  necessary  to  introduce  them  as  parties  to  this  suit ; 
but  here  tiie  question  is,  whether  it  shall  be  sold  for 
that  sum  or  for  its  real  value,  which,  it  appears,  is 
considerably  more ;  in  this  they  have  a  direct  interest, 
and  therefore,  if  it  should  become  necessary,  I  own  I 
think  that  we  have  not  all  the  proper  parties  before  the 
Court,  to  enable  it  to  deci^ee  the  completion  of  this  sale. 

The  second  question  has  been  very  properly  given 
up  by  the  counsel  for  the  plaintiffs.  Indeed,  it  is 
impossible  that  the  contract  should  stand  independent 
of  the  power ;  it  is  clear,  tliat  if  the  trustees  did  enter 
into  any  contract,  they  did  it  under  the  idea  of  the 
existence  of  this  power.  The  strictest  proof  of  the 
agent  having  been  authorised  by  both  the  trustees 
would  be  required  :  here  that  is  very  doubtful ;  but  if 
it  should  turn  out  that  trustees,  who  were  bound  to 
sell  an  estate  to  the  best  advantage,  had,  under  a 
mistaken  notion,  engaged  to  part  with  it  for  an  in- 
adequate sum,  to  compel  them  to  perform  the  agree- 
ment, would  be  forcing  them  to  commit  a  breach  of  trust. 
It  has  been  oyer  and  over  again  decided,  that  the  Court 
will  not  interfere  in  such  cases,  but  will  leave  the  party 
to  his  remedy,  {a) 

The  real  question,  however,  is,  whether  the  power  of 
sale,  originally  given  by  the  wiU,  was  subsisting  at  the 
death  of  the  testator.  He  had,  it  seems,  several  undivid- 
ed shares  of  four  distinct  estates,  part  belonging  to  him 
in  common  with  the  plaintiff,  and  part  in  common  with 

(a)  Morlkck  v.  Bulfery  10  Ves.  292.     HiU  v.  Buckley,  17  Vcs.  394. 

his 
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his  brother.  .  By  his  will^  he  empowered  his  trustees  to  1819. 
oiFer  this  proper^  to  certain  persons  for  17,000/.  On 
the  death  of  his  brother,  he  makes  a  codicil,  intending 
to  dispose  of  his  brothers'  shares.  He  meant  to  exe- 
cute a  power,  which  I  think  he  erroneously  supposed 
himself  to  have ;  and  he  affects  to  fix  tlie  price,  and  the 
persons  to  whom  it  is  to  be  sold,  and  to  direct  that  tliey 
are  not  to  take  it  except  with  his  own.  Such  a  power 
it  is  evident  was  not  given  to  him,  but  it  is  a  question 
whether  he  has  not  disposed  of  his  reversionary  interest 
in  this  property. 

By  the  will,  no  part  of  his  real  estates,  except  tliat  at 
Hoxton,  was  made  subject  to  his  debts  and  legacies;  they 
were  limited  in  strict  setdement,  and  the  produce  of  the 
part  that  was  to  be  sold  was  to  be  laid  out  in  other 
lands  to  be  settled  to  the  same  uses»  His  purpose,  how- 
ever, of  keeping  these  estates  exonerated  from  his  debts, 
and  legacies,  did  not  continue.  In  the  course  of  a  long 
life  he  made  various  codicils,  altering  tlie  dispositions  of 
his  property  as  his  views  and  circumstances  altered. 

It  is  material  to  consider  the  codicil  of  1782ft  Here 
he  takes  up  the  alternative  of  tlie  plaintiff's  refusing  to 
take  the  estates  at  the  specified  price.  He  first  directs, 
that  if  it  should  be  sold,  the  produce  should  be  broken 
in  upon,  if  required,  for  the  payment  of  debts  and 
legades;  and  if  the  sale  should  not  take  effect,  the 
trustees  were  to  apply  to  that  purpose^  as  much  of  the 
annual  rents  and  profits  as  might  be  wanted.  Thus  even 
then,  in  the  event  of  a  refusal  on  the  part  of  the  persons 
to  whom  the  option  was  given,  it  was  not  to  be  abso- 
lutely sold. 

By  the  codicil  of  1796,  a  power  is  given  to  mort- 

G  3  gage 
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IS  19.       gage  for  2000/.;    thus  &r  breaking  in  on  this  property 
to  a  certain  amount. 

The  next  material  codicil,  diat  of  1804,  is  one  with 
which  I  own  I  have  had  difficulties  that  I  have  not 
been  able  to  overcome.  For,  considering  it  to  be  con- 
fined to  Poul/an,  and  to  be  a  partial  revocation  attach- 
ing expressly  on  that  only,  the  difficulty  is,  does  it  not, 
by  taking  this  estate  out  of  what  was  to  be  tendered  to 
the  plaintiffs  according  to  the  power,  of  necessity  re- 
voke the  whole.  When  the  testator  ^ves  to  these  pei^ 
sons  the  option  of  taking  four  estates  for  a  certain  sum, 
and  then  re\'okes  as  to  one  of  them,  how  can  he  be 
supposed  to  have  contemplated,  that  they  would  take  the 
remaining  three  at  the  same  price,  particularly  when  he 
thought  it  doubtful  whether  they  would  take  the  four.  If 
he  had  mentioned  any  smaller  sum  at  which  they  should 
be  ofifered,  or  had  directed  a  proportional  abatement  of 
the  price,  then  this  could  not  have  been  considered  as 
a  total  revocation. 

By  this  codicil,  PouUon  is,  for  the  first  time,  made 
liable  to  his  debts  and  l^acies.  There  is,  as  to  this 
part,  a  totally  altered  purpose:  the  testator  probably 
saw  the  necessity  of  cutting  off  part  of  this  property, 
to  be  sold  for  payment  of  debts  and  I^acies,  and  the 
sale  intended  must  have  been  one  in  the  ordinary  way, 
a  sale  to  the  best  advantage.  If  he  had  intended 
the  sale  directed  by  the  power,  he  would  only  have 
spoken  of  the  produce  of  it,  as  applicable  to  the  debts 
and  legacies;  but  it  is  an  absolute  unqualified  sale, 
without  limitation  as  to  person  or  price. 

Could  he  then  have  meant  to  leave  his  trustees 
ill  such  difficulty  with  respect  to  the  other  parts?  If 
he  had   intended  that  the  property  should  still  have 

19  been 
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heexk  ofiered  to  the  Plaintifis,  he  would  have  added 
that  diis  codicil  should  not  effect  the  previous  pro- 
pistons  on  that  subject,  but  that  a  proportional  part 
of  the  price  should  be  deducted.  But  it  is  clear, 
•that,  after  this,  the  testator  never  adverted  to  the 
power. 


•Sir 


1819. 


In  the  next  codicil,  h^  treats  Poulton  as  separated 
from  the  other  estates,  and  charges  an  annuity  of 
SOL  on  it  alone.  All  this  is  inconsistent  with  the  idea 
of  a  sale  on  the  same  teisms  as  before* 

Then  comes  the  last  codicil,  which  is  couched  in 
the  most  esqplicit  terms.  It  is  quite  inconsistent  with 
an  intention  Aat  the  power  should  continue.  He  gives 
all  the  estates  to  trustees,  with  a  power  of  sale  de- 
pending on  a  particular  condition ;  namely,  that  of  its 
being  required  for  his  debts  and  legacies:  not  a  power 
to  oflfer  a  part  to  any  individuals;  but  he  makes  the 
whole  one  united  fund,  to  be  sold  for  the  payment 
of  debts  and  legacies.  Must  not  that  be  construed 
to  mean  a  sale  in  the  ordinary  way?  The  part  that 
was  not  wanted  for  that  purpose  was  not  to  be  sold 
at  all ;  how,  then,  could  he  have  meant  that  it  should 
be  sold  to  the  Plaintiffs?  The  sale  previously  de- 
signed to  have  been  made  to  them,  was  not  to  depend 
on  any  thing  but  their  option;  but  now,  unless  ne- 
cessary for  the  payment  of  debts,  there  was  not  to 
be  any  sale.  The  part  that  should  be  unsold  was  to 
remain  to  the  uses  of  his  will:  he  intended  that  it 
should  be  limited  in  strict  settlement,  as  he  had  by 
his  win  limited  the  other  -estates.  The  general  power 
of  giving  discharges,  usually  given  in  cases  of  powers 
to  sdl,  are  contained  here;  and  no  one  can  doubt 
that  he  intended  a  sale  conducted  in  the  ordinary 
manner.     If  the  testator  had  intended  to  have  incor- 
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ponited  the  foimer  power  of  sale  with  the  powers  to 
be  given  by  this  codicil^  he  wouldy  instead  of  directing 
another  sale,  have  ordered  that  the  produce  of  that 
should  be  applied  for  the  debts;  but,  it  seems,  he 
intended  it  to  be  sold  in  a  manner  different  from  that 
which  he  had  first  desired. 


'  This,  I  think,  is  the  result;  and,  if  the  testator 
did  mean  otherwise,  he  has  not  expressed  it.  With 
respect  to  the  brothei^'s  property,  there  might  have 
been  considerable  difficulty ;  but,  if  I  am  right  in  sup^ 
posing  the  power  to  be  absolutely  revoked,  it  is  not 
necessary  to  enter  into  that  question:  but  I  think  it 
sufficiently  appears,  that  the  Court  cannot  see  its  way 
clear  enough,  to  compel  the  trustees  to  convey  this 
estate.  The  bill  must,  therefore,  be  dismissed ;  but^  as 
the  trustees  have  themselves,  for  some  time,  acted 
under  tlie  idea  that  the  Plaintiffs  were  entitled,  it  must  be 
without  costs,  except  with  respect  to  the  Morgans,  (a) 


Rolls, 
Nov.  16. 

Whether  a 
second  con* , 
sieoee  of  a 
West  India 
estate  can  be 
appointed  to 
succeed  t'he 
first  in  the 
event  of  his 
death.   Qk. 


FORBES  V.  HAMMOND. 

nnmS  was  a  petition  stating  that  a  person  who  had 
"*'  been  appointed  consignee  of  a  West  India  estate, 
was  in  a  dangerous  state  of  health,  and  praying  a  re- 
ference to  approve  of  a  proper  person,  to  succeed  him  in 
the  event  of  his  deatli. 

Mr.  Martin  and  Mr.  Buck  for  the  petition. 

The  Master  of  the  Rolls  thought  it  very  doubtful 
whether  a  consignee  could  be  thus  appointed,  and  ob- 
served that  tlie  person  approved  of  might  cease  to  be  a 

{a)  See  Greene  v.  Wigletworih,  1  StOan,  234.,  a  case  which  arose 
on  a  qucblion  in  bomc  measure  resembling  the  present 

proper 
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proper  person  before  the  time  when  his  office  was  to  1819. 

commence;  but  made   the  order,  remarking  that  the  ~ ' 

question  must  come  before  the  Court  again  upon  die  «. 

report.  Hammord, 


Ex  parte  WILLIAMS.  Rolls. 

Nov,  16. 

j^NTHONY  WILLIAMS,    by  his  wiU  dated  12th  jj^^ 

oi  March,    1792,  gave  all  his   real   and   personal  widow  for  life, 

estate  to  his  wife,  Jane  WiUiams,  for  her  Ufe,    to  be  ^^^^^^^^ 

^  _  '  ^  vided  amongst 

by  her  divided  according  to  the  best  of  her  judgment  such  of  testa- 
and  discretion,  amongst  such  of  his  children  and  their  and*AelrSsuc 

issue  as  should  be  surviving  at  the  time  of  her  decease.    &s  should  be 

survivioff  at 
herdeaUi. 

The    testator's  family   at    the    time   of  his    death.      The  power 

well  executed 
which  h^pened  in  1793,  consisted  of  his  widow,  two  by  a  will  ap- 

sons,  Anthony  and  Thomas ;  and  three  daughters,  Mary  ^S^^  *  l 

the  wife  of  Charles  Rossi,  Ann  the  wife  of  George  Isaac,  of  the  surviv- 

and  Sarah  the  wife  of  Joseph  Wood.     Previously  to  the  JJf^JJJ^^^ 

date  of  his  will,  he  had  agreed  for  the  purchase  of  two  or  in  case  of 

houses  in  the  city  of  Gloucester,  of  Borough-English  te-  to  their  cbiK* 

nure,  which  were  afterw^ds  conveyed  to  him.    Of  these  ^^  respcct- 

ively,and 
the  widow  entered  into  possession.  another  share 

to  the  children 
of  a  deceased 
In  the  year  1814  these  premises   were  sold  to  the  child. 

commissioners  under  an  act  of  parliament  for  the  erec-  fortra^fer  of 
tion  of  a  county  hall,  according  to  a  power  contained  stock  standing 
in  the  act.     By  the  act  it  was  directed  that^  in  cases  the  account- 
where  a  title  could  not  be  made  to  premises  purchased  ant  general, 

*^  *^  sulyect  to  the 

order  of  the 
Court,  under 
petiUon 
to  be  entitled. 

by 


VI UM    Vt    UIV 

jnder  a  |)ower  in  an  uct  of  parliament,  the  facts  alleged  being  disproved,  the 
is  not  dismissed^  but  an  order  made  for  (he  transfer  to  the  persons  appearing 


■7* 
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1819.  by  the  commissioners,  the  purchaseymoney  should  be 
Ej  parte  P®^^  "^^  ^^  Bank  with  the  privity  of  the  Accountant 
Williams.  General ;  and  the  Oourt  of  Chancery  was  empowered, 
on  the  application  of  any  claimants  by  motion  or  pe- 
tition, by  a  summary  way  of  proceeding  or  otherwise, 
as  to  the  Court  should  seem  meet,  to  order  tlie  same  to 
be  laid  out  and  invested  in  tlie  public  funds,  and  to 
order  distribution  thereof,  or  payment  of  the  dividends 
thereof,  according  to  the  respective  estate  or  estates, 
title  or  interest  of  the  person  or  persons  making  claim 
thereunto,  and  to  make  such  other  order  in  the  pre- 
mises as  to  the  Court  should  seem  meet,  just,  and  rear 
sonable.  Pursuant  to  this  clause,  the  sum  of  840/., 
agreed  on  as  the  purchase-money  for  the  houses  in  ques- 
tion, was  paid  into  the  Bank. 

Jane  WtUiams,  by  her  will  reciting  the  power  g^ven 
her  by  the  will  of  her  late  husband,  gave,  bequeathed, 
and  divided  the  above-mentioned  sum  of  SWl.  amongst 
such  of  the  children  of  the  said  Anthony  Williams  de- 
ceased, and  their  issue,  as  should  be  surviving  at  the 
time  of  her  death,  in  manner  and  in  the  proportion 
following,  [viz.)  to  Anthony  WiUiams  (the  son),  or  in 
case  of  his  death,  to  his  surviving  children,  equally  to 
be  divided  between  them,  the  sum  of  150/. ;  and  in  the 
same  manner  the  sum  of  150/.  each  to  Thomas  WiUiamsj 
Sarah  Woody  and  Ann  Isaac,  or,  in  case  of  their  deaths, 
to  their  surviving  children  respectively.  The  remain- 
der she  directed  to  be  paid  in  equal  shares  and  propor- 
tions amongst  such  of  the  children  of  Maty  Rossi j  then 
deceased,  as  should  be  living  at  the  time  of  her  decease ; 
and  she  directed  that  in  case  either  of  the  children  of  the 
said  Anthony  Williams  deceased,  should  die  before  her 
without  leaving  issue  at  her  decease,  then  that  the  share 
OT  shares  of  him,  her,  or  them,  or  bis,  her,  or  their 

issue. 
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issue,  should  go  and  be  divided  amongst  the  survivors        1819. 
and  their  issue,  according  to  their  respective  families.  »F^il 

Williams. 
All  the  children  of  the  testator,  except  Mary  Rossi, 
survived  his  widow.  The  youngest  son,  Thomas  Wil- 
Hants,  now  petitioned,  alleging  that  the  two  houses  were 
purchased  by  his  father  subsequently  to  his  will,  and, 
therefore,  claiming  the  fund  as  customary  heir.  Affi- 
davits were  filed  on  the  part  of  the  other  children,  estar 
blishing  the  fact  of  the  contract  having  been  entered 
into  by  the  father  previously  to  the  date  of  his  will. 

Mr.  Heald  and  Mr.  DawdesweU  for  die  Petitioner. 

We  admit,  in  consequence  of  the  evidence  produced 
on  the  other  side,  that  the  property  in  question  passed  by 
the  will  6£  the  testator,  and  it  then  becomes  necessary 
to  enquire  whether  the  will  of  Anne  Williams  was  a  valid 
execution  of  her  power.  First,  as  to  the  instru- 
ment in  which  the  execution  is  contained,  it  is  ques- 
tionable whether  this  power  authorised  an  appointment 
by  a  testamentary  act.  Next,  it  is  to  be  divided 
among  the  children  and  their  issue :  this  must  mean  that 
the  issue  are  to  take  jointly  with  their  parents ;  it  cannot 
justify  an  appointment  in  the  alternative.  The  issue 
were  not  to  be  excluded ;  they  are  as  much  objects  of 
ike  testator's  bounty  as  the  children.  There  are  many 
cases  where,  under  gifts  to  persons  and  their  children, 
or  their  issue,  the  children  and  their  parents  have  been 
held  to  take  jointly  (a),  and  the  Court  cannot  look  at 

the 

(a)  In  WiUP*  Cate,  6  Co,  Mep*  17.,  it  is  said  that  where  lands  are 
devised  to  A.  and  his  children,  or  issue;  if  he  has  no  issue  at  the 
time  of  the  detise,  he  takes  in  tail;  if  he  h^  children  or  issue,  he 
takes  jointly  with  them.  '  See  also  Co.  IM.  9.  a,  n^e  2, 5.    Oaies  t.  , 

Ja^ton, 


92  CASES  IN  CHANCERY. 

1819.        the  small  amount  of  the  property,  to  derive  tliencc^aoy 
^j~'^        argument  against  the  probability  of  such  an  intention.  , 


Wn,UAM8. 


Here  there  is  a  share  appointed  to  the  children  of  Mary 
Hossif  who  was  dead ;  but  ais  the  children  and  parents 
were  to  take  jointly,  could  the  children  take  at  all  when 
the  parent  was  dead  ? 

Mr.  ShadweU  and  Mr.  Beames  on  the  other  side* 

Unless  the  testator  has  limited  a  particular  ^ode  of 
executing  the  power  it  is  always  held,  that  any  instrument 
is  proper.  Indeed,  if  there  were  any  doubt  in  this  case, 
the  circumstance  of  the  objects  of  the  power  being  those 
only  who  should  survive,  and  being,  therefore,  undeter- 
mined till  the  death  of  Jane  Williams  seems  to  point  out 
a  will  as  the  most  appropriate  form.  In  Doe  v.  Thorlof^ 
10  Ea^t^  438.,  where  the  tenant  for  life  was  empowered 
to  leave  the  estate  to  whom  she  pleased,  a  testamentary 
appointment  was  held  requisite.  As  to  the  objects  cS 
the  power,  the  testator,  in  speaking  of  his  children  and 
their  issue,  must  have  meant  the  issue  of  diose  that 
might  be  dead,  and  to  effectuate  this  intention,  the  Court 
would,  if  necessary,  read  the  word  or  instead  ciaruL . 

The  Master  of  the  Rolls. 

This  comes  in  a  form,  in  which  an  order  cannot  be 
made  except  upon  facts  very  different  from  those  stated 


Jackson^  Str,  1172.  Stevens  ▼.  Lawton^  Cro,  Eliz.  121.  King  v. 
Mel&ng,  Vent.  229.  Cook  ▼.  Cook,  2  Vern,  545.  Davie  v.  Stevens, 
Doug.  306.  Wharton  ▼.  Gresham,  2  W,  Bl,  1083.  Scale  v.  Barter, 
2  Bos,  4-  Pul'  4S5.  Crone  v.  Odell,  1  Ball  <$•  Beatty,  458.  As  to 
bequests  of  personal  property  in  similar  terms,  see  Richardson  ▼. 
Spragg,  1  P.  Will,  434.  Bujar  v.  Bradford,  2  Atk.  220.  Eceard 
•V,  Brooke,  2  Cox,  213.  Hoyleyi,  HmniUon,  4  Ves.  437.  Longmore 
V.  Broom,  7  Ves,  124. 

in 
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in  the  petition.     These  fiicts  must  be  introduced  in  the        IB  19. 

order  in  some  manner,  by  stating,  that  it  appeared  by  -   t^ 

affidavit,  that  the  agreement  was  executed  prior  to  the  Williams. 
wilL 

With  respect  to  the  construction  of  this  power,  I  am 
of  opinion  that  it  was  general,  to  be  executed  by  deed 
or  wilL  There  is  nothing  to  limit  it  to  one  or  the 
other.  In  Doe  v.  Thorley,  the  execution  was  deter- 
mined to  be  bad,  because  it  was  by  deed,  while  the 
word  Uaoe  confined  it  to  a  will ;  but  if  the  power  be  in 
general  terms,  it  cannot  be  contended  that  it  is  not  com- 
petent to  the  donee  to  execute  it  in  either  way.  [a) 

The  other  question,  whether  this  is  a  good  appoint- 
ment to  *^  children  and  their  issue,"  is  of  more  import- 
ance* I  am  inclined  to  think  that  it  is  good.  My 
reason  is  this :  these  words  are  not  to  be  construed  as  a 
limitation  directing  an  estate  to  be  conveyed  to  the  chil- 
dren and  their  issue ;  they  are  here  descriptive  of  the 
objects  of  the  testator's  bounty.  The  children  and  their 
issue  are  enumerated  as  the  persons  amongst  whom  the 
widow  was  to  dispose  of  the  estate.  On  this  construc- 
ti(m,  the  word  "  and  "  is  quite  proper.  The  &llacy  lies 
in  taking  the  words  ^^  children  and  their  issue,"  to  denote 
the  manner  in  which  the  estate  is  to  be  given,  instead  of 
the  persons  to  whom  it  is  to  be  given.  All  are  equally 
otgects  of  the  power,  and  it  might  be  executed  in  favoiu* 
of  any  of  them. 

The  Court  would  the  rather  put  this  construction 
on  it,  firom  its  being  most  likely  to  meet  the  intention  of 
the  testator.  It  is  not  probable  that  he  should  wish  to 
exclude  the  issue  of  any  of  his  children,  because  their 

(a)  See  Sugd,  Pewent,  p.  200,  f  4  edit. 

parents 
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parents  might  be  dead.  If  he  intended  tliat  the  childreo 
sliould  take  through  their  parents,  would  he  not  let 
those  take,  who  might  happen  to  have  lost  their  parents^ 
and  who  would  on  that  account  stand  more  in  need  of 
his  bounty  ? 


I  think,  therefore,  that  the  disposition  made  by  Jane 
Williams  is  perfectly  right ;  and  the  order  must  be  made 
accordingly. 


^ov,  23.  85. 


MIDDLETON  v.  MIDDLETON. 


Injunction  to    Tl  Y  a  settlement  dated  22d  September.  1817,  made  in 

reiitrain  bus-       Wm  . 

band  from        "^  contemplation   of  the   marriage  of   Mary  Parkef 

wife^rJ^Sa-"  ^'^*  ^^*"  Middlelon,  a  sum  of  2901.  due  on  mortgage, 
tor  and  friends  and  1100/.  5  per  cent.  Aimuities,  the  property  of  the 
J^^JI^^^  former,  were  assigned  to  trustees,  upon  such  trusts 
she  being  con-  as  she  should  appoint,  in  de&ult  of  appointment,  for  her 
gerous  illness    sepa^rate  use  for  life,  and  after  her  death,  upon  such 

m  his  house,     trusts  as   she  should  by  any  deed  or  deeds,  with  or 

to  enable  her  c 

to  execute  a     without  power   of  revocation,    or  by   will   or    codicil 

pSntmentun-  ^PP^*'^^  5  and  in  default  of  such  appointment,  in  trust 
der  apowcr  in  for  her  next  of  kin. 

her  marriage 
settlement,  re- 
fused, it  not 
being  proved         Mrs.  Middleton  was  about  63  years  of  age,  and  there 

ffiven  instruc-   ^^  "^   issue   of   the  marriage.      The   bill  was   filed 

tions  for  such  by  W.  C.  CadjfisxHd^  who  had  married  her  sister,  as  her 
a  deed. 

Whether, 
under  any  cir- 
cumstances, such  an  injunction  would  be  granted.     Q,u. 

If  a  person  be  fraudulently  prevented  from  doing  any  act,  it  will  hi  equity  be  con- 
sidered as  if  that  ftet  had  been  done. 

next 
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next  friend  in  her  name,  against  her  husband,  stating  that 
she  was  confined  to  her  bed  in  her  husband's  house  by 
dangerous  ilhiess,  and  that  she  was  desirous  of  exe- 
cuting her  power  of  appointment,  but  was  prevented 
by  his  refusing  admittance  to  her  solicitor.  It  prayed 
that  the  Plaintiff  might  be  declared  entitled  to  exer- 
cise the  power  contained  in  her  marriage  settlement, 
and  that  the  Defendant  might  be  compelled  by  the 
decree  of  the  Court  to  allow  the  Plaintiff'  the  free  and 
unrestrained  exercise  of  that  power  in  any  manner 
she  might  think  proper,  and  that  for  that  purpose,  the 
solicitor  and  friends  of  the  Plaintiff  might  have  all 
proper  access  to  her,  and  that  the  Defendant  might  be 
restrained  by  injunction,  from  preventing  the  solicitor 
and  friends  of  the  Plaintiff  fiom  having  access  to  her 
for  that  purpose,  or  from  interfering  in  any  manner 
to  prevent  the  Plaintiff  from  executing  her  power  a& 
the  might  think  proper. 


3S 


1819. 


MU)OL8«OV 

ft. 
MlODUXMr* 


A  motion  was  now  made  for  an  injunction,  as  prayed 
by  the  bill :  in  support  of  it  the  following  altidavits  were 
read. 

The  solicitor  stated,  that,  pursuant  to  instructions^ 
which  he  believed  were  the  instructions  of  the  Plainti£^ 
he  prepared  a  deed  of  appointment,  and  that  he  had 
twice  attended  at  the  house  of  the  Defendant,  where  the 
Plaintiff  was,  for  the  purpose  of  enabling  her  to  execute 
the  same,  or  such  otlier  deed,  as  she  might  wish  to 
execute  in  execution  of  her  power ;  that  the  Defendant 
at  both  those  times  refused  to  suffer  him  to  have  access 
to  the  Plaintiff. 

A  niece  o(  the  Plaintiff^'s  stated  that  she  Iiad  fre- 
quently heard  her  express  a  desire  to  execute  her  power 
of  appointment,  in  favour,  as  to  part  of  the  property,  of 

some 
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1819.  some  of  the  members  of  her  own  family,  and  that  she 

A^  "  had  received  fh)m   the  Plaintiff  particular  instructions 

V.  that  the  said  appointment  should  be  drawn  in  &vour  of 

MiDDLiTOK.  herfemily. 

The  surgeon  who  attended  the  PlaintiiT,  besides  de- 
posing to  the  dangerous  state  of  herliealth,  stated  that  he 
had  heard  her  express  her  wish  to  give  away  her  pro- 
perty in  favour  of  some  members  of  her  own  &mily. 

Mr.  Hart,  in  support  of  the  motion. 

The  Lord  Chancellor. 

Hiat  gentleman's  (the  solicitor's)  affidavit  states  that 
he  has  drawn  the  deed ;  but  in  favour  of  whom  and  by 
whose  instructions  ?  because  it  is  one  thing  to  restrain 
the  husband  from  preventing  her  from  seeing  one  whom 
she  wishes  to  consult  with,  and  another  thing  to  restrain 
him  from  preventing  persons  going  to  her  with  a  deed 
to  execute,  drawn  in  favour  of  those  who  gave  the 
instructions. 

If  a  person  be  fraudulently  prevented  from  doing  an 
act,  this  Court  will  consider  it  as  if  that  act  had  been 
done,  as  in  the  case  on  Lord  WaUham^s  will  (a),  but  it 
would  be  a  very  delicate  thing  for  the  Court  to  make  an 
order  that  the  attorney  shall  not  be  prevented  from 
tendering  a  deed  already  drawn  to  this  lady  for  her 


(a)  In  this  case,  stated  by  the  Lord  Chancellor  in  1 1  Vet.  €39., 
under  the  name  of  LuttreUv.  0/fmux,Lord  fTai^/uitit,  a  tenant  in  tail» 
having  been  fraudulently  prevented  from  Bu£fering  a  recovery,  the 
estate  was  treated  as  if  the  recovery  had  been  suffered,  though  in 
favour  of  a  volunteer,  and  against  one  not  a  party  to  the  fraud. 


*  \ 


H 
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execution.     Her  present  state  of  health  may  render  it        1S19. 
easy  to  draw  from  her  the  execution  of  a  deed  not  her    t.,     '   t' 
own  spontaneous  act.  r. 

Mr.  Hart  then  asked  for  an  order  to  restrain  the 
husband  from  preventing  reasonable  access. 

TTie  LoRd  CrtANCELLoit. 

It  is  not  easy  to  say  what  is  reasonable  access ;  unc^er 
these  words  is  the  attorney  to  be  allowed  to  go  to  this 
lady  with  a  deed  ready  prepared,  not  having  his  in- 
structions from  her,  but  from  the  individuals  in  whose 
fevour  it  is  drawn  ?  I  should  say  it  was  not  reasonable 
to  give  such  a  man  access. 

She  only  said  to  the  surgeon,  tliat  she  wished  to 
execute  the  power  in  favour  of  some  of  her  family,  but 
that  cannot  authorise  the  solicitor  to  go  to  her  with  this 
deed.  I  am  struck  witli  the  circumstance  of  his  being 
her  legal  adviser,  and  not  stating  his  authority  for  pre- 
paring tlie  deed. 


The  motion  stood  over  till  this  day,  and  several  ad^K-  I^ovcmiet^^ 
tional  affidavits  were  filed. 

It  appeared  that  on  the  6th  October  previously,  the 
Plaintiff  had  executed  a  will,  giving  the  funds  over 
which  she  had  a  power,  except  a  legacy  of  20/.,  to  her 
nieces,  the  daughters  of  W.  C.  Cadyiwld,  From  ex- 
pressions and  threats  made  use  of  by  the  husband,  it 
Was  apprehended  to  be  his  intention  to  force  the  plaintiff 
lo  make  auother  will  in  his  favour.  The  instructions  for  . 
the  deed  were  sent  by  W.  C.  Cadjrooold  to  the  solicitor, 
for  the  purpose,  as  the  latter  believed,  of  preventing  die 

Vol.  I.  H  Defend- 


w 


1819. 


lilDDLSTON 

V. 
MlDOLETOK. 
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Defendant  from  succeeding  if  he  should  make  such  an 
attempt  It  was  to  the  same  effect  as  the  will  abready 
executed,  excepting  that  a  sum  of  200/.  was  given  to 
tlie  Defendant. 


The  Plaintiff  had  frequendy  expressed  to  the  surgeoo 
great  uneasiness  of  mind,  on  the  subject  of  her  connexioo 
with  her  husband,  and  said  that  she  intended  to  give  her 
property  among  her  relations;  in  particular  she  told 
him  on  Sunday^  the  7tli  November^  that  an  instrument 
was  in  preparation  for  her  to  sign.  On  the  following 
day  the  solicitor  attended  with  the  deed  in  question,  and 
he  and  the  surgeon  had  some  conversation  with  the 
Defendant  on  the  subject,  when  it  was  agreed  between 
them,  that  the  surgeon  should  speak  with  the  Plaintiff 
alone,  and  ascertain  her  desire  as  to  the  disposition  of 
her  property.  He  accordingly  went  to  her  apartm^t, 
and  enquired  of  her,  whether  the  instrument  prepared 
for  her  signature  was  the  result  of  her  instructions, 
whether  it  was  done  by  her  desire,  and  whether  it  was 
her  wish  to  sign  it.  To  this  she  replied  in  the  affirm»: 
tive,  and  said  she  should  not  die  happy  unless  she  could 
make  such  an  arrangement ;  she  desired  the  surgeon  to 
bear  witness  if  she  died,  that  that  was  her  wish.  The 
solicitor  was  then  admitted  into  the  Plaintiff's  apartment ; 
but  on  his  producing  the  deed  to  be  executed,  the 
husband  finding  that  it  was  not  a  will,  as  he  had  imagined 
it  to  be,  would  not  permit  it  to  be  executed,  and  put  an 
end  to  the  interview  in  an  angry  manner;  and  after* 
wards,  more  than  once,  had  refused  admittance  to  the 
solicitor. 

An  application  had  been  made  to  one  of  the  Judges 
of  the  Court  of  King's  Bench  for  an  haheas  corpus^ 
which  was  refused. 


Mr. 


CASES  IN  CHANCERY. 


^ 


Mr.  Hartf  upon  this  evidence,  renewed  his  applicar        1819, 
don  for  an  injunction.  Mhidleton 


The  Lord  Chancellor. 

Can  you  shew  tliat  the  deed  was  drawn  by  her  in- 
structions ?  I  doubt  whether  I  should  interfere,  even  if 
that  were  certain ;  but  it  would,  it  seems  to  me,  be  a 
terrible  assumption  of  jurisdiction,  when  this  lady  has 
made  a  will,  which  it  appears  her  husband  wishes  her 
not  to  make  irrevocable  by  a  deed,  if  persons  are  to 
prepare  a  deed  for  her  to  sign,  and  I  am  to  interpose 
my  authority  to  procure  them  admission. 

Is  there  any  instance  of  the  Court  having  acted  in  this 
manner  ?  There  have  been  many  cases  where  persons 
have  been  prevented  from  executing  an  instrument,  and 
die  Court  has  considered  and  treated  it  as  if  it  had  been 
executed ;  but  here,  suppose  the  lady  should  die  without 
ezecoting  the  ^ed,  would  it  be  possible  for  the  Court 
to  consider  it  done,  when  it  does  not  appear  that  she 
gare  instructions  for  it? 

ThiB  application  is  made  to  me,  to  prevent  the  hus* 
bend,  from  denying  access  to  persons,  who  have  taken 
upon  themselves  to  draw  a  deed  for  his  wife's  signature. 
It  cannot  be  granted. 


9. 

MlDDLETOV* 
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,^"*^f-  JONES  V.  RANDALL. 

Dec.  1. 

Bequest  of  an  Tf/ILLIAM  JONES,  by  will  dated  the  16th  August j 
SrlV°^^^  ^^^^'  g^^^  '^'^  leasehold  estates  to  his  executors, 

of  A.  in  equal  upon  trust,  out  of  the  rents  and  produce,  to  pay  aii 
proportions,      annuity  of  450/.  to  his  daughter  Mary^  Ann  Randall^  the 

to  continue  ^ifg  of  William  Randall,  for  her  life,  and  after  her  death 
during  their  t    i.   .  i      i  .  i  •  i 

lives  and  the     upon  trust  to  pay  and  divide  the'said  annuity  or  yearly 

life  of  the  sur-  g^^  unto,  between,  and  amongst  all  and  every  the  chit- 

Yivor  ot  them.  '        ^  '  ^  -^ 

The  children     dren  of  his  said  daughter  Mari^  Ann,  who  should  happen 

^*  xjmmon  "^*  ^^  survive  her,  in  equal  shares  and  proportions,  if  more 
and  there  is  no  than  one  child;  and  if  but  one  child,  then  to  pay  the 
between  them  ^^^  annuity  to  such  only  child ;  such  annuity  to  be  paid, 
by  implies-        during  the  lives  of  such  children  of  his  said  daughter, 

tion;  there-  j    i      .-r      r  i  •  r.i 

foi'e  the  share    and  the  lite  o!  the  survivor  oi  them. 

of  one  d\  ing 

uresentaiive^'         '^^^  testator  died  soon  after  making  his  will;   Mary 

Ann  Randall  died  in  1813,  leaving  four  ehildren.  One  of 
tliese  afterwards  died,  and  the  father,  W.  Randall^  took 
cut  administration  to  him.  The  bill  was  filed  |)y  the  exe- 
cutor against  TV.  Randall  and  the  three  surviving  chil- 
dren, for  the  purpose  of  having  their  rights  to  the 
deceased  child's  share  of  the  anuuitv  declared. 


Mr.  Simons  for  the  Plalntift'. 

Mr.  Wilbraham  for  the  three  children. 

The  testator,  by  giving  this  annuity  ta  continue 
during  the  lives  of  the  children,  has  marked  bis  ia- 
tention  to  give  it  for  their  benefit.  He  would  not 
have  fixed  this  period  for  its  duration,  if  he  had  not 
meant  that  there  should  be  survivorship  between  them. 
The  direction  to  pay  it  to  the  children  in  equal  shares 

and 
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and  proportions,  would  in  general  make  them  tenants  in 
common;  but  looking  at  the  intention  to  be  implied 
from  the  latter  part  of  the  sentence,  it  must  be  considered 
to  mean  that  there  should  be,  from  time  to  time,  an 
equal  division  amongst  those  that  should  be  alive,  (a) 
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Mr.  Norton^  for  the  defendant  W.  Randall, 

The  Master  of  the  Rolls. 

We  cannot  tdl  what  the  testator  intended,  exccjit 
so  Ceut  as  he  has  expressed  it.  The  safest  way  is  to  ad- 
here to  the  words,  and  they  are  perfectly  clear  in  de- 
scribing to  whom  the  annuity  was  to  go  after  the  death 
of  JIf.  A.  Randall.  It  was  there  given  to  all  the  children 
who  should  survive  her,  in  equal  shares  and  propor- 
tbns ;  this  would  make  them  tenants  in  common ;  and 
accordingly,  the  four  children  who  survived  were  enti'- 
tled  to  take  it  as  tenants  in  common. 

The  words  that  follow  only  describe,  how  long  this 
«nnui^  is  to  last :  they  determine  tlie  subject-matter  of 
the  bequest,  regulating  the  duration,  but  not  tlie  per- 
sons who  are  to  participate  in  it. 

It  is  only  a  conjecture,  that  because  tlie  annuity  is 
for  the  lives  of  the  survivors,  therefore  the  survivors  are 
to  enjoy  it,  That  would  be  raising  an  inference  against 
the  express  words ;  the  Court  cannot  make  a  con- 
struction contrary  to  tlie  expressions  of  the  first  part, 
unless  there  be  in  it  a  necessary  incompatibility  with 
(hat  which  foUows. 


(a)  See  Armttrong  v.  Eldridge,  5  Bro.  C.  C.  1i5.\  where  this  con- 
ttniction  is  put  upon  similar  exprc9olonj%. 


H3 
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The  share  of  the  child  that  is  dead,  must  therefore  be 
given  to  the  fatlier,  (a) 

(a)  The  cases  where  survivorship  among  legatees  has  been  implied, 
are  considered  in  Bayard  y,  Sntitk^  14  Ves,  470. ;  and  Skejf  v.  Bama, 
3  Mer,  335^ 


Rolls. 
Dec.  I. 


CHOAT  V.  YEATS. 


Testatrix  hav-  QARAH  MASON,  by  her  will,  gave  to  several 
inc  made  seve-  persons,  l^acies  of  different  siuns,  of  stock  standi 
bequests  of  ing  in  her  name.  She  gave  various  other  legacies, 
rwWue'of  ho-^  ^^®"g^  which  was  one  of  80/.,  which  she  directed  to 
funded  pro-  be  paid  out  of  her  funded  property,  and  some  bequests^ 
p^en^tofher  ^^  *^  plaintiff  Choat.  She  then  gave  all  the  rest,  resi- 
debts  and  lega-  due,  and  remainder  of  her  funded  prt^rty,  after  pigr- 
gave  the  rati-  ment  of  her  just  debts,  legacies,  funeral  and  testamentary 
due  of  her  real  charges  and  expenses,  to  the  plaintiff,  for  his  own  use 

and  benefit,  provided  he  should  be  living  with  her  at 
the  time  of  her  decease.  All  the  rest,  residue^  and  re- 
mainder of  her  real  and  personal  estate  and  effects  she 
gave  to  trustees,  upon  trust  for  certain  persons  men- 
tioned  in  her  will. 


estates  to 
others,  aad  di- 
rected one 
particular  le- 
gacy to  be  pud 
out  of  the 
stock.    Held, 
that  the  resi- 
due of  the 
stock  was  the 
prinwry  fund 
for  the  pay- 
ment of  the 

debts  and  lega- 
des. 


The  testatrix,  at  the  time  of  her  death,  about  twa 
years  after  the  date  of  her  will,  was  possessed  of  various 
sums  in  the  ftmds ;  of  which,  after  deducting  the  lega- 
cies of  stock,  there  remained  800/.  Bank  three  per  cent, 
reduced  annuities,  and  100/.  four  per  cent,  annuities* 
The  plaintiff  claimed  the  whole  of  these  sums,  and  filed 
his  bill,  praying  that  he  might  be  declared  imcitled  ta 
them. 


U 
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It  was  stated,  that  the  debts,  funeral,  and  testamen-        1819. 
taiy  expenses  and  legacies  of  the   testatrix,   exceeded 
in  amount  the  funded    property   not    specifically   be- 
queathed, 

Mr.  Tramer  and  Mr.  Barber  for  the  Plaintiff. 

If  it  is  to  be  understood  firom  this  will,  that  the 
debts  and  l^acies  are  charged  in  the  first  place  upon 
&e  stock  of  the  testatrix,  so  as  to  exonerate  the  oth^ 
part  of  her  personal  estate,  the  consequence  will  be, 
that  the  plaintiff  will  derive  no  benefit,  from  the  be* 
quest  of  the  residue  of  that  description  of  property. 
The  testatrix  must,  however,  have  been  aware  of  the 
ttate  of  these  funds ;  and  it  is  impossible  to  suppose, 
that  by  this  bequest,  she  could  have  intended  to  give 
bim  nothing.  Indeed,  if  she  had  considered  that  all 
the  l^acies  were  charged  upon  her  stock,  as  a  primary 
fimd,  to  what  purpose  was  it  to  direct  that  a  particu- 
lar one  of  SO/,  should  be  paid  out  of  it.  She  afler^ 
wards  bequeathed  the  rest,  residue,  and  remainder  of 
her  personal  estate;  these  words  must  be  taken  in' 
thdr  ordinaiy  sense,  to  mean  the  residue  after  pay- 
Vkesat  of  her  debts  and  legacies.  If  it  had  ^^een  other- 
wise^ if  the  funded  property  was  to  bear  the  whole, 
the  term  *^  residue"  here  would  have  been  improper; 
for  the  subject  of  the  clause  would  not  have  been  the 
residue,  but  the  whole  of  the  general  personal  estate. 

Mr.  G.  Wilson  for  the  Defendants. 

TTu'MAVt^K qf  the  Rolls. 

The  novelty  in  this  case  is,  that  the  testatrix  has 
attempted  to  regulate  the  order  of  the  payment  of  her 
debts  and  legacies  cmt  of  her  personal  estate,  oot  by 

H  4  making 
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1819.  making  a  new  fund  answerable  which  was  not  so  beibref 
but  as  between  different  portions  of  her  estate,  which 
woidd  otherwise  be  equally  liable,  fixing  which  is  to  be 
first  resorteil  to. 

It  is  always  the  safest  mode  of  construction,  to  adhere 
to  the  words  of  the  instrument,  without  considering 
either  circumstances  arising  aliunde^  or  calculations  that 
may  be  made  as  to  the  amount  of  the  property,  and  of 
the  consequences  flowing  from  any  particular  interpret- 
ation. The  question,  therefore,  can  only  be,  what  has 
the  testatrix  said?  She  first  gives  portions  of  her  funded 
property  to  several  persons,  leaving  only  the  sums  Uiat 
are  now  in  question  remaining.  She  also  makes  some^ 
bequests  to  Choat,  and  tlierefore,  if  he  should  derive 
nothing  from  the  residuary  clause,  he  will  still,  to  a  con- 
siderable extent,  be  a  gainer  by  her  bounty.  If,  after 
giving  the  specific  legacies  of  stock,  we  suppose  her  to 
have  known  that  it  would  be  reduced  to  the  two  sums  of 
800/.  and  100/.,  and  if  she  meant  that  Choat  should 
take  them,  why  did  she  not  say,  as  to  those  sums,  "  I 
•  give  them  to  him."  If  she  was  conusant  of  what  re- 
mained, this  would  have  been  very  easy ;  but,  instead  of 
foUowing  the  language  which  she  had  used  when  dispos- 
ing of  the  specific  parts,  she  changes  it,  and  gives  to 
him  all  the  rest,  residue,  and  remainder;  if  it  had 
stopped  there,  the  sums  would  have  beeii  his ;  but  she 
adds,  that  it  is  to  be  after  payment  of  the  debts,  legarr 
cies,  and  funeral  expenses.  It  is  impossible  to  sepa- 
rate these  words  from  the  clause ;  diey  must  form  part 
of  the  disposition.  The  sense  of  die  expression,  "  after 
payment  of  debts  and  legacies^"  must  be  what  remains 
after  the  payment,  if  any  diing,  and  only  what  remains. 
Jt  cannot  be  said  that  the  fund  is  given  prior  to,  and 
independent  of  the  payment.  How  is  it  possibly 
%o    construe  die  phrase    "  after   payment  of  debts," 
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BO  as  to  mean  the  same  as  without  any  pajonent  at  all.  1819. 
It  would  be  to  turn,  what  is  a  partial  and  abridged 
disposition,  into  Sin  unqualified  and  unlimited  bequest. 
Her  meaning  must  have  been,  to  make  the  funded  pro- 
perty,  the  primary  fund  applicable  to  the  debts  and 
legacies. 

With  respect  to  tlie  legacy  of  SO/.,  this,  like  the 
others,  was  to  be  paid  out  of  the  stock.  To  charge  it 
particularly  was  certainly  unnecessary,  but  it  was  a  part 
of  the  same  general  intent.  At  all  events,  it  is  only 
surplusage. 

In  the  clause  that  follows,  the  rest  and  residue  of  the' 
personal  estate  is  given  to  the  trustees :  now  it  is  very 
true  that,  in  general,  the  residue  means  ex  vi  termini 
what  may  be  left  after  satisfying  the  debts,  legacies,  &c., 
but  the  question  is  here  whether  out  of  two  portions  of 
her  property,  by  law  equally  liable,  she  has  not  intended 
to  make  one  the  primary  fund ;  and  tliis  I  think  she  has 
done. 

The  generality  of  the  expression  would  not  have 
excluded  the  general  personal  estate,  from  bearing  a 
proportional  share  of  the  burthen;  but  if  tliat  had  been 
her  intention,  having  expressly  said  that  the  residue 
the  funded  property  was  to  be  liable,  she  would  surely 
have  said  tlie  same  of  the  general  residue,  and  have  be- 
queathed it  in  the  same  manner  after  tlie  payment  of 
the  debts  and  legacies. 

The  creditors  and  the  other  legatees,  will  have  a  right 
to  resort  to  the  other  personal  estate,  if  the  stock  should 
be  insufficient;  but,  as  between  those  two  funds,  the 
stock  must  be  first  applied.  If  there  should  be  no- 
thing left,  it  will  have  the  effect  of  disappointing  the 
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Plaintiff  of  this  bequest;  but  we  cannot,  from  that  coa^ 
sideration  alter  the  construction :  it  must  be  the  same 
whatever  may  be  the  amount  of  the  fund,  and  is  to  be, 
determined  only  by  looking  at  what  is  on  tlie  face  of  the 
will. 

Bill  dismissed  without  costs. 
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Persons  nomi- 
nated by  a 
testator  to  be 

guardians  of 
is  natural 
children,  and 
consenting  to 
undertake  the 
guardianship, 
appointed 
without  a  re- 
ference. 


CHATTERIS  v.  YOUNG. 

JY^  CHATTERIS  by  his  will  bequeathed  consider- 
able property  to  a  natural  son  and  daughter, 
both  infants,  and  nominated  certain  persons  to  be  his 
executors  and  guardians  of  the  two  children.  The  in- 
fants petitioned,  that  these  persons  might  be  appointed 
their  guardians,  by  the  Court,  without  a  reference. 

Mr.  Roupell  for  the  petition. 


Mr.  Richards^  for  the  executors,  consented  to  under- 
take the  guardianship. 

TTie  Master  of  the  Rolls  at  first  thought  that  there 
ought  to  be  a  reference.  On  a  subsequent  day  Mr.  Roupell 
mentioned  the  cases  of  Ward  v.  St.  Paul^  2  Bro.  C.  C. 
583.  and  Peckham  v.  Peckhavij  ib.  n.;  and  a  late  case  of 
Fraser  v.  Bi/ngj  where  a  similar  order  was  made.  On 
these  authorities,  His  Honour  made  the  order,  dispens- 
ing with  the  reference. 
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MORRIS  V.  CLARKSON.  y^.so.^ 

Dec,  8. 

TIY  a  settlement  previous  to  the  marriage  of  Joseph  Trustee  of  a 

"^   Wheeler  and  Catharine  Monisy  dated  the  2d  Janu-  entitlecLlaywi 

an/j   1808,  the  interest  of  the    said    Catharine  Morris  affreement 

in  the   estate  and   effects  of  her   late  &ther,    Samuel  band  before 

MorriSi  under  his  will,  was  assiimed  to  Thomas  Earn-  ^^  marriage, 

°  to  a  lien  on 

sSoTO  and  Samuel  Barker,  who  were  to  invest  the  pro-  the  fund, 
duce  in  the  funds,  and  to  stand  possessed  of  it  in  trust  g^^^eVse* 
for  the  said  Catharine  Morris,  her  executors,  adminis-  of  the  wife 
trators,  and  assigns,  until  the  marriage ;  and  after  its  Xq\^^  \\y^  ^f 
solemnization,  during  the  joint  lives  of  Joseph  Wheeler  the  husband    • 
and  Catharine  Morris,  to  pay  the  dividends  into  the  remainder  to 

proper  hands  of  the  said  Catharine  Morris,  or  as  she  f  ne  «"''^^^?'*^ 
'^    *^  'in  opposition 

should    appoint,  free  from  the  power,    control,  debts,  to  a  joint  ap- 
and  engagements  of  her  husband;  and  after  the  decease  Siade^by  them 

of  either  of  them,  upon  trust  for  the  survivor.  under  a  power 

reserved  to 
.  them  in  the 

In  this  settlement  there  was  a  proviso,  that  the  said  "cttlement. 
trustees  should  at  any  time  during  the  joint  lives  df 
Joseph  Wheeler  and  Catharine  Morris,  by  their  direc- 
tion and  appointment,  transfer  and  dispose  of  tlie  said 
trust-monies  and  stock,  and  invest  or  lay  out,  or  other- 
wise dispose  of  the  money  arising  thereby  in  such  man- 
ner, and  either  absolutely  or  upon  such  trusts,  and  for 
such  purposes,  as  they  should  jointly  appoint 

By  a  deed  of  appointment,  dated  the  10th  August, 
1819,  and  made  according  to  the  power  contained  in 
the  settlement,  Joseph  Wheeler  and  Catharine  his  wife 
directed,  that  her  share  of  the  estate  and  effects  of  her 
said  late  &thQr,  should  be  received  by,  and  vested  in, 
nomas  Eamsluvuo,   his  executors,  administrators,   and 

assigns, 
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assigns,  upon  trust  for  the  separate  use  of  Catharine 
Wheelei', 

The  accounts  relative  to  the  estate  of  Samuel  Moiris 
were  taken  in  this  cause,  and  a  sum  of  577/.  14-5.  5\d. 
being  reported  due  to  Catharine  IVheclcr^  it  was  on  the 
5th  November^  1819,  upon  the  petition  of  her  -and  her 
husband,  ordered  to  be  paid  to  Ea?mshaxv.  In  this  i>e- 
tition  the  settlement  and  a{)pointment  were  set  forth ; 
the  latter  was  produced,  and  a  copy  of  the  former,  it 
being  alleged  that  the  original  was  lost  or  mislaid. 

This  petition  was  not  served  upon  the  other  trustee, 
Barker^  who  now  petitioned  that  the  order  of  the  5th 
November  might  be  stayed  upon  the  following  grounds : 
— He  stated  that  at  the  time  of  the  execution  of  the  set- 
dement,  it  was  agreed  between  Wheeler  and  his  wife, 
and  himself,  that  the  settlement  should  remain  in  his 
hands  as  a  security  for  the  costs  of  preparing  it,  and  of 
other  business  to  be  done  by  Iiim  and  his  paitner,  as 
solicitors  for  Vllieeler^  and  that  llheela-  had  often  pro- 
mised that  he  should  receive  payment  when  the  monies 
due  to  his  wife,  under  the  will  of  Samuel  Mmris^  should 
be  paid ;  he  held  a  promissory  note  of  Wheelei^ s,  due 
some  years  before  for  a  part  of  his  demand.  He  said 
that  the  settlement  was  still  in  his  possession,  and  that, 
as  he  believed,  Wheeler  was  aware  of  this  at  the  time  of 
presenting  his  petition.  This  statement  was  supported 
by  his  affidavit. 

Mrs.  Wheeler i  by  an  affidavit  filed  in  answer,  denied 
any  agreement  that  the  settlement  should  remain  in  the 
hands  of  Barker  as  a  secui'ity,  but  admitted  that  her 
husband  had,  though  without  her  consent,  made  the' 
promises  mentioned  in  the  petition.  She  added,  that 
having  some  time  since  applied  to  Barker  for  the  set- 
dementi 
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tiementy  he  informed  her  that  it  was  in  the  btinds  of 
Earns/iaw,  and  that  tlie  latter,  upon  enquiry  being  made, 
told  her  that  he  was  unable  to  find  it. 

Mr.  Ileald  and  Mr.  Girdlestonej  for  the  petition, 
argued,  that  if  Mrs.  Wheeler's  denial  of  the  agreement 
stated  by  the  petition  was  sufficient  to  exempt  her,  it 
must  still  be  binding  on  the  husband,  to  the  extent  of 
the  sum  due  at  the  time  of  the  marriage.  To  that  ex- 
tent the  lien  would  subsist,  and  would  attach  on  the 
property  in  the  event  of  its  becoming  his  by  survivor- 
ship; he  must,  therefore,  be  precluded  from  executing 
an  appointment  to  defeat  the  effect  of  his  own  agree- 
ment. 

Mr.  WakefiMj  for  Wheeler  and  his  wife,  cited  Ex 
parte  Langston^  1 7  Ves,  227.  1  Rose^  26.  on  the  doctrine 
of  equitable  lien ;  and  contended,  on  tlie  authority  of 
Ccnoell  V.  Simpson^  16  F^es,  275.  that  Barker^  having 
taken  a  promissory  note  of  ^eater  amount  than  the 
part  of  the  debt  due  at  the  time  of  the  marriage,  the 
lien,  which  could  not  have  expended  beyond  that  part* 
was  relinquished. 
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The  Master  of  the  Rolls. 

The  grounds  of  the  complaint  now  made  by  Barker^ 
the  petitioner,  arrange  themselves  under  two  heads; 
the  first,  relating  to  the  form  of  tlie  order  of  the  5th 
Korcemberj  that  it  was  obtained  upon  the  false  allega- 
tion that  the  settlement  was  lost  or  mislaid,  and  with- 
out his  being  sei  ved  with  the  petition ;  and,  secondly, 
with  respect  to  the  substance  of  it,  that  it  is  contrary  to 
the  right  wliich  he  had  to  be  paid,  out  of  this  fund, 
what  was  due  to  him,  as  solicitor  of  Wheeler. 

Although 
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Altliongh  he  was  one  of  the  trustees,  he  was  not 
served,  and  had  no  notice  of  the  application :  this,  it 
seems,  is  not  disputed,  nor  is  it  disputed  that  the  alle* 
gation  of  the  deed  being  lost  was  untrue :  it  appears  to 
be  so  rmtod  in  the  order,  and  diat  on  that  account 
llie  copy  was  produced.  The  copy,  instead  of  the  ori- 
ginal dee  J,  was  the  foundation  of  the  order.  Witk 
respect  to  these  points,  it  is  answered,  that  if  Barter 
had  been  apprised  of  the  petition,  as  the  fund  was,  by 
the  settlement,  to  be  at  the  disposal  of  the  husband  and 
wife,  he  could  have  made  no  objection,  except  what 
relates  to  the  substance  of  the  order,  namely,  his  de- 
mand for  the  debt  due  to  him.  On  the  point  of  the 
allegation  of  the  deed  being  lost,  Mrs.  Wheeler  states  the 
reasons,  which  induced  her  to  believe  that  that  was  the 
case ;  and  the  circumstance  of  the  copy  having  been 
produced  instead  of  the  original,  as  they  agree  together, 
would  make  no  difference.  If,  therefore,  the  order  was 
right  in  point  of  substance,  although  so  irregularly  ob- 
tained, it  would  be  of  no  service  to  Barker  to  interfere 
i^th  it,  and  the  Court  would  not  put  the  parties  to  the 
expense  of  another  application,  to  arrive  at  the  same 
conclusion. 


The  real  justice  of  the  case  depends,  therefore,  on 
the  objection  to  the  substance  of  the  order,  arising  fix>m 
the  lien  which  Barker  swears  it  was  agreed  he  should 
have,  as  well  for  the  debt  then  due  to  him  from 
Wheeler^  as  for  what  might  afterwards  be  incurred. 
Here  he  is  positively  contradicted  by  Mrs.  Wheeler^ 
who  denies  having  consented  to  such  an  agreement. 


The  counsel  for  the  petitioner,  in  the  argument^ 
abandoned  the  claim  for  debts  to  be  afterwiirds  in- 
curred by  Wheeler.  It  would  have  been  impossible  to 
sustain  this;  for  to  make  the  fund  liable  for  future  debts 
'IS  of 
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sof  the  husband,  would  be  to  frustrate  the  very  object  of 
the  settlement,  which  declares  that  it  was  to  be  free  from 
his  controul  or  engagements. 

In  cases  where  it  is  attempted  to  establish  a  lien  by 
oath,  and  that  is  contradicted  by  another  oath,  it  is  very 
diflficult  to  give  any  relief;  here  it  is  impossible  to 
furnish  the  Court  with  any  clue,  to  guide  it  between  the 
conflicting  affidavits,  and  the  counsel  have  therefore  been 
willkig  to  consider  it,  to  be  the  contract  of  the  husband 
alone. 

• 

Supposing  it  thus,  it  is  necessary  to  consider  what 
was  the  nature  of  this  fund,  and  of  the  settlement  itself^ 
to  which  Barker  was  a  party.  By  the  settlement,  it  ap- 
pears that  the  property  was  the  wife's  only ,-  the  husband 
had  no  interest  in  it,  except  through  the  marriage,  and 
under  that  settlement :  Barker^  claiming  under  him,  can 
Mt  up  no  right  beyond  what  he  had.  Then  what  was 
the  interest  he  had  ?  During  tlieir  joint  lives,  the  in- 
terest was  to  be  paid  to  Mrs.  WJieekr^  so  as  to  be  free 
from  the  debts  or  engagements  of  her  husband.  Barker 
is  a  party  to  this  settlement :  as  a  trustee,  he  undertakes 
to  protect  this  property  for  Mrs.  Wheeler ^  and  to  keep 
it  free  from  her  husband's  debts.  He  could  not  then 
enter  into  any  private  agreement  with  Wheeler  to  make 
it  liable  for  any  engagements  of  the  latter :  to  do  so 
would  be  contrary  to  the  intention  of  this  settlement, 
and  to  his  duty  as  a  trustee  of  it. 

After  the  death  of  the  husband  or  wifi^  the  fund  was 
to  become  the  property  of  the  survivor ;  and  it  was 
argued  that  Wheeler  might  make  his  right  of  survivor^ 
ship  liable  to  the  debt.  To  answer  this,  we  must  look  at 
the  rest  of  the  settlement,  and  then  we  see  that  the  whole 
is  subjected  to  a  power  of  appointment,  capable  of  de- 
feating 


111 


1819. 


MOEMS 
ft, 

Clabkboi^. 


s 


11€ 


CASES  IN  CHANCERY. 


1819. 


Morris 

v. 

Clarkbon. 


feating  the  right  of  survivorship ;  and  it  is  an  admitt<kl 
fiict,  that  they  executcil  that  power.  Barker  then  has 
stipulated  and  engaged,  that  Uie  fund  shall  be  kept  and 
secured  for  any  purposes  that  thej^  may  appoint ;  and 
the  power  being  executed,  he,  as  trustee,  is  bound  to 
carry  the  appointment  into  execution.  He  cannot  al- 
low any  one  else  to  set  up  any  thing,  nor  can  he  him- 
self do  any  thing  to  defeat  it. 


The  case  is  therefore  quite  clear,  without  determining 
the  effect  of  another  security  having  been  given,  or 
whether  the  Court  would  be  willing  to  give  its  assistance 
to  a  professional  gentleman,  who  is  a  trustee  of  a  settle- 
ment, and  therefore  bound  to  carry  it  into  execution ; 
who  keeps  it  in  his  hands  as  a  security  for  his  costs. 
I  think  that  he  had  no  lien,  but  what  was  defeated  by 
the  execution  of  the  power. 

The  petition  must  therefore  be  dismissed ;  but  as  the 
expenses  attending  it  have  been  occasioned,  by  the  irre- 
gularity of  the  other  party,  in  not  serving  Mr.  Barker 
on  the  former  occasion,  it  must  be  without  costs^ 


ROLU. 
Dec,6j  7.  10. 


Viscount  CLERMONT  v.  TASBURGH. 


rilHIS  suit  was  instituted  for  the  specific  perform- 

"^    ance  of  an  agreement,  between  the  Plaintiff  and 

Defendant,  who  were  possessed  of  contiguous  estates 

in  the  county  of  Norfolk^   for   an  exchange  of  some 


Party  obtain- 
ing an  agree- 
ment by  a 
partial  misre- 
presentation, 
not  entitled 
to  a  specific 
performance,  on  waiving  the  part  affected  by  the  misreprosentation. 

The  effect  of  partial  misrepresentation  is  not  to  alter  or  modiO^  the  agreement  pro 
Umto,  but  to  destroy  it  entirely,  and  to  operate  as  a  personal  bar  to  the  party  who 
has  practised  it. 

ip  lands 
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lands  lying  on  the  boundary.     The  agreement  was        1819. 

dated  the  8th  of  March^  1814,  and  the  titles  were  to  be  \     ' 
exdianged,  and  possession  given,  within  a  month  from  v. 

the  Michaelmas  following.  TASBuaaH.. 

The  land  belonging  to  the  Defendant,  which  was 
comprised  in  this  agreement,  was,  at  the  time,  in  the 
possession  of  two  tenants,  ChasteneyBmii  Ga^rood^  under 
an  agreement  for  a  fourteen  years'  lease..   The  answer 
stated,  that  a  conversation  had  taken  place  between  the 
Plainti£P  and  Defendant,  upon  the  subject  of  the  pro- 
posed exchange,   which  ended  by  the  Defendant  de- 
clining any  further  treaty.     It  then  said,  that,  a  short 
time  afterwards,  the  Plaintiff  came  to  the  Defendant, 
and  informed  him  that  he  had  seen  the  two  tenants, 
and  that  they  were  perfectly  agreeable  to  the  exchange^ 
and  that  he  had  settled  every  thing  with  them,  and 
that,    trusting  to  this  representation,   he  himself  con- 
sented, and  drew  up  and   signed  the  agreement,   in 
which,   from  confidence  in  the  Plaintiff,   no  mention 
was  made  of  the  tenants  having  assented.     Had  it  not 
been  for  his  belief  of  the  PlaintilPs  assurances,  the 
Defendant  would  not,  he  said,   have  entered  into  the 
agreement ;  and  finding,  the  next  day,  that  the  tenants 
had  in  fact  not  given  their  consent,    he  wrote  to  the 
Plaintiff,  stating  his  determination  to  put  an  end  to  it. 
He  submitted,  that,  until  the  Plaintiff  should  have  pro- 
cured the  assent  of  the  tenants,  he  was  not  entitled  to 
call  for  a  performance  of  the  agreement. 

After  the  answer  was  filed,  amendments  were  made 
in  the  bill,  denying  that  the  Defendant  had  made  the 
representations  stated  in  the  answer,  and  charging  that 
Chasteney  and  Garrood  were  willing  to  give  up  their 
interests  in  the  lands  of  the  Defendant^  upon  being 
paid  the  value  of  such  interests,  which,  according  to 

VouL  I  the 
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1819.  tlie  agreement^  ought  to  be  paid  by  the  Defeiidtf&i; 
aad  also  charging,  that  the  Defendant  could  make  a 
good  title,  subject  to  the  interests  of  Chastefuy  and 
Garroodf  in  which  case  the  value  would  be  propoiv 
tionally  reduced. 

Ckasteney  and  Qanood^  and  another  witness,  Lemtm' 
reux  were  examined.  The  substance  of  their  evidence  ia 
stated  in  the  judgment  of  the  Coiurt 

Ml*.  Hart  and  Mr.  Wyatty  for  the  Plaintiff  doiied 
that  the  agreement  had  been  entered  into  upon  tlie 
representation  ci  the  tenants  having  assented;  and 
argued  that,  even  if  that  were  the  case,  the  Plaintiff 
would  be  entitled  to  a  performance  of  the  agreem^it, 
if  he  was  willing  to  take  in  exchange  the  lands  of  the 
Defendant^  sul^ect  to  the  incumbrance  of  the  existiDg 
lease.  The  Defendant  would  then  be  placed  in  the 
same  situation  in  which,  at  the  time  of  the  agree- 
ment, he  imagined  he  should  be,  and  in  which  he 
consented  to  place  himself.  It  must  be  indifferent  to 
him,  whether  he  was  to  convey  the  lands  to  the  Plaintiff 
subject  to  the  incumbrance,  or  whether  that  incom-* 
brance  was  to  be  given  up, 

Mr.  Healdy  Mr.  PhiUimoie^  and  Mn  Stephen^  for  the 
Defendant. 


Dec  10.  The  Master  of  the  Rolls. 

This  bill  is  filed  by  Lord  ClermofUj  for  the  q>edfic 
performance  of  an  agreement  The  Defendant  havin^^ 
in  his  answer,  admitted  the  fact  that  the  agreement 
in  question  was  made  and  signed,  and,  further,  that 
it  was  drawn  up  by  himself,  it  lies  upon  him  to  show 
why  he  should  not  be  coix^)eUed  to  escecuto  it 
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Qn  bia  iwt  it  h99  l>^en  urged,  in  the  first  plaf^s 
^Mt  (h^  9gn»^n.e|Eit  Itself  is  not,  uppn  the  &pfs  pf  it, 
«Q  dfiMir  ^  ^  enable  the  Court  to  carry  it  ipto  esLp- 
fs^^n;  %,  widpwbte^ly,  one  of  the  \x\gf^enU  pf  a 
pQntfugt,  |]^  perfe^upce  of  whicU  can  be  fJi^reisd, 
If  c^ffa^Ay.  It  w^  sai4  th^t  t^j^pe  is  h(^|$  only  a 
fague  de^pription  of  th£  Unds  to  be  exchaQged;  tli^t 
|the  quantity  i«  i^  ^ecifled;  and  that,  though  it  \s 
stated  U^  tl^efe  was  to  he  a  valuatipp,*  it  does  nqt 
fBB^ar  for  wl^at  purppse  it  w^s  tp  be  made.  Th|SjB|s 
p){jectfon$  j^e  no)t  mentipnied  ii>  t^ie  answer,  and  indeed, 
QoyBSJdering  that  the  cpntract  was  draii^  by  the  Defend- 
ant biinaelf,  it  would  not  come  well  from  him,  to  rest  his 
1^^^  uppn  the  nncertainty  pf  it. 


U5 
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The  more  in^ortant  defence^  hpwever,  is  that  xnadie 
in  the  answer, —  that  the  Defendant  is  absolved  from 
(Jije  o^igation  of  this  contract,  on  the  grpund  of  its 
leaving  been  obtained  by  misrepresentation.  On  thjis 
point  there  are  two  questions;  first,  whether  it  was 
ao  obtained ;  and,  next,  if  that  was  the  case,  what  the 
effect  of  it  will  be:  whether  i^  entirely  puts  an  end 
to  the  agreement,  and  deprives  the  Plaintiff  of  the 
right  of  having  it  performed,  or  whether,  as  has  been 
contended  for  him,  it  only  vitiates  it  quoad  hoc^  and 
leaves  him  at  liberty  to  take  the  lands,  subject  to  the 
interests  of  the  tenants,  which  he  stated  them  to  be 
willing  to  resign. 

On  the  question  of  the  fact  we  must  have  recourse 
to  the  allegations  in  the  pleadings,  and  to  the  evi- 
dence. It  appears  to  be  admitted,  that  the  premises 
ia  question  were  in  the  occupation  of  Chasteney  and 
Garrood^  or  one  of  them,  under  an  agreement  for  a 
leaae  for  fourteen  years.  Their  consent  was,  there- 
fore,    absolutely  necessary  to  the  completion  of  tjh^ 

I  2  agreement. 
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agreement.      It   must  be   observed,    that  one  of  the 
aU^ations  of  the  biU  is,  that  die  tenants  are  willing 
to  give  up  their  interests  in  the  land,  not  absolutely, 
but  on  condition   of  the  Defendant's  pajring  to  them 
the  value  of  their  interests.     It  also  charges,  that  the 
Defendant  can  make  a  good  title,  subject  to  the  in- 
terests of  the  tenants;  **  in  which  case  the  value  of 
the  land  would  be  reduced  in  proportion  to  the  value 
of  die  interests  Of  the  said  P.  Ckasteney  and  J.  Gar- 
rood  therein;"    thus  intimating,   that  if  die   Plainti£F 
is   to  take  the  property  subject  to  the  lease,   a  pro- 
portional allowance  must  be  made  him  in  the  value. 
I  state  diis  allegation  for  the  purpose  of  contrasting 
it  with  what  has  been  argued  at  the  bar.     The  Plain- 
tiff insists,  that  if  the  lease  was  to  remain,  the  Defend- 
ant was  to  sustain  the  reduction  in  the  value. 


The  Defendant,  in  his  answer,  states,  that  the  Plaintiff 
represented  to  him,  that  he  had  seen  his  tenants,  and 
that  they  had  consented  to  the  exchange ;  and  that,  had 
it  not  been  for  his  reliance  on  this  information,  he  should 
not  have  entered  into  the  agreement.  He  says,  that, 
when  he  ascertained  tlie  next  day  that  this  statement  was 
incorrect,  he  wrote  to  the  Plaintiff  a  letter,  dated  9th 
Marcfiy  1814,  stating  that;  the  agreement  must  drop  to 
the  ground :  afterwards,  in  reply  to  the  Plaintiff's  letter 
of  the  10th  March,  the  Defendant  wrote  another  of  the 
17tli  of  the  same  month.  It  was  observed,  on  these 
letters  of  tlie  Defendants,  that  they  are  not  couched  in 
the  language  of  a  man,  who  had  reason  to  complain  of 
misrepresentation  of  a  fact.  It  is  true,  they  are  not  so; 
but  wc  nmst  consider,  that  they  are  written  from  agen- 
deman  to  a  person  of  high  rank,  and  it  is  very  probable 
diat  he  might  not  like  to  go  the  whole  length  of  what 
he  felt,  but  woidd  prefer  to  express  himself  in  milder 
terms. 

We 
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We  must  next  look  at  the  parol  evidence :  Chasten^ 
was  examined  for  the  Plaintiff;  Garrood  and  hemowreux 
fixr  the  Defendant 

Chasteney^  the  Plaintiff's  witness,  does  not  anywhere 
state  that  he  had  authorised  the  Plaintiff,  to  assert  that 
he  would  give  up  his  interest  on  the  land :  on  the  con- 
traiy,  he  says  that,  in  die  course  of  conversation,  he  in- 
formed the  Plaintiff  that  he  expected  to  be  satisfied 
for  it. 
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This  witness  next  states,  that  on  the  day  after  the 
agreement  was  signed,  the  Defendant  consulted  him 
upon  it,  and  that  upon  his  giving  it  as  his  opinion  that 
it  was  disadvantageous  to  the  Defendant,  the  latter 
desired  him  to  withhold  his  consent,  and  to  refuse  to 
give  up  possession,  and  that  it  was  in  consequence  of  diis 
request,  and  to  enable  the  Defendant  to  get  rid  of  the 
contract,  and  against  his  own  wishes  that  he  then  objected 
to  the  exchange.  Now  this  part  of  the  case  ought,  I 
think,  iu  &imess,  to  have  been  incorporated  in  the 
bilL  If  it  was  intended  to  impute  to  the  Defendant, 
that  he  had  persuaded  his  tenant  to  refuse  his  assent, 
and  had  thus  made  use  of  him  as  an  instrument,  to  ob- 
tain an  exoneration  from  his  contract,  it  ought  to  have 
been  distinctly  stated  in  the  bill,  that  he  might  have  an 
opportunity  of  denying  and  disproving  it.  If  it  was 
known  at  the  time  the  bill  was  prepared,  it  ought  to 
have  been  inserted ;  if  it  was  not,  as  I  take  for  granted, 
it  was  a  new  fact  not  put  in  issue  in  the  cause,  and  en* 
tirely  changing  the  charge  against  the  Defendant. 

The  next  part  of  the  evidence  of  Chasteney  is  very 
extraordinary :  he  states  that  Garrood  consented  to  the 
exchange,  and  was  satisfied  with  it.  It  is  to  be  observed 
thai  with  respect  to  himself,  he  does  not  say  that  he 

I  3  consented 
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Gonsient^d  gmtuibttnlj^ ;  his  cbn^eni  is  (qlmliiied  \9f  niifing 
that  he  must  be  satisfied  for  his  interest,  that  is  diat  a  cmib 
tract  must  be  made  with  hinl  to  buy  him  out ;  but  he  takel 
upon  himself  to  say  that  Garrood  consented  absolutely. 
Garwod^  however,  in  his  eitailiinatlbn  proves  dirlktly 
the  contrary ;  hb  says  that  h^  never  consented,  arid  tbut 
he  and  Chasteney  both  told  the  Deftndan^  that  the^ 
would  not  consent  to  the  arrangement  during  their 
tienn.  Th^n  the  dissent  of  the  tenttnt^  is  dearlj^ 
proved.  Garrood  positively  refused,  and  the  other;  «* 
cording  to  his  own  account,  would  not  consent,  except 
upon  condition  of  being  paid; 


The  only  question  then  is,  whether  it  be  truoi  diat  the 
Plaintiff  at  the  tim^  bf  die  agreement^  made  Ae  reprcK 
sentatibn,  which  the  Defendant  states  that  he  did.  Qa 
this  point  the  Defendant  is  supported  by  Lenumretti^ 
the  bnly  witness  present  oh  that  occasion ;  aiid  therefore 
supposing  that  this  gentleman  is  to  be  believed,  die  fiiet 
IS  positively  confirmed. 


Thus  stands  the  fact  upon  the  ievidence.  I  h^e  gdll€ 
through  the  whole ;  and  it  shows,  I  thinkj  that  this  repr6> 
sentation  was  made,  and  that  it  was  liot  conformable  to 
the  fact  If  what  die  witnesses  say  be  true,  and  as  th)ej 
are  not  contradicted  I  must  suppose  that  it  is,  I  am  bound 
to  say  that  the  case  of  the  Defendants  is  made  out  in 
every  part,  and  that  that  of  the  Plaintiffs  is  not.  At 
the  same  time,  I  hope  I  shall  not  be  understood  to  act 
under  the  impression  of  the  misrepresentation  having 
been  wilful ;  it  arose  no  doubt  from  misunderstanding. 

Under  these  circumstances,  su|q)osing  this  fiict  to  be 
made  out,  the  next  question  is,  what  will  be  the  con- 
sequence of  it.  On  the  part  of  the  Plaintiff,  it  was 
argued  very  judiciously,  that,  supposing  the  &ct  of  mis* 

representation 
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representation  proved,  it  does  not  go  the  length  of       1819. 
establishing  that  the  bill  must  be  dismissed,  or  of  pre-      '^  '      ' 
venting  the  Plaintiff  from  having  a  right  to  a  specific  n, 

performance,  if  he   will  take  the  estate  subject  to  the 
lease.     It  was  urged  that  it  would  be  of  no  consequence 
to  the  Defendant,  if  the  Plaintiff  would  abide  by  the 
agreement,  exonerated  from  what  is  affected  by  the  mis* 
representation.     To  this  it  is  to  be  observed,  in  the  first 
place,  that  it  is  not  the  case  made  by  the  bill.    It  is  there 
said  throughout,  that  if  tlie  land  is  to  continue  subject 
to  the  lease,  it  must  be  considered  as  reduced  in  value,  evi- 
dently meaning  that  as  by  the  agreement  possession  was 
to  be  given,  the  Defendant  must  make  a  compensation 
if  diat  article  is  not  performed.     But  it  was  contended 
at  the  bar,  that  if  the  fact  of  misrepresentation  W9$ 
made  out,  and  that  the  Defendant  had  in  consequence 
.  of  it  undertaken  to  put  the  Plaintiff  in  possession,  in 
which  case  it  is  impossible,  that  he  should  be  bound  to 
make  such  a  compensation ;  yet  if  that  part  of  the  con- 
tract be  waived,  that  whatever  may  be  the  effect  on  the 
costs  of  the  suit,  if  the  Plaintiff  be  willing  to  pay  the 
costs,  and  relinquish  whatever  was  the  efiect  of  mis^ 
rqjtresentationt  he  may  demand  the  performance  of  die 
rest 

• 

Thus,  what  was  asked  at  the  bar,  is  not  what  is 
prayed  in  the  biU;  and  if  it  were,' it  would  be  contrary 
to  those  principles  on  which  the  Court  acts  in  decreeing 
specific  performance.  There  is  no  authority  any  where^ 
no  case  where  the  Court  has,  when  misrepresentation 
was  the  ground  of  a  contract,  decreed  the  specific  per- 
finmance  of  it ;  and  nothing  would  be  more  daii^rous 
than  to  entertain  such  a  jurisdiction.  The  principle  on 
which  performance  of  an  agreement  is  compdled^  re- 
({uires  that  it  must  be  dear  of  the  imputation  of  wy 
decq>tian.    The  conduct  of  the  person  seekir^  it  iiHist 

14  b^ 
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be  firee  from  all  blame :  misrepresentation,  even  as  to  a 
small  part  only,  prevents  him  from  applying  here  for 
relief* 

The  reason  of  this  is  obvious :  if  it  be  so  obtained, 
the  contract  is  void  both  at  law  and  in  equity.  When 
an  agreement  has  been  obtained  by  fr^ud,  is  the  efiect 
to  alter  it  partially,  to  cut  it  down  or  modify  it  only  ? 
No ;  it  vitiates  it  in  toto ;  and  the  party  who  has  been 
drawn  in  is  totally  absolved  fi^m  obligation. 

If  so,  what  equity  has  the  other  party,  who,  by  his 
misconduct  has  lost  one  contract,  to  call  on  the  Courts 
for  his  benefit  to  make  a  new  one^  If  the  defendant 
were  willing  to  consent  to  it,  and  to  enter  into  a  new 
agreement,  it  would  be  a  different  case ;  but  if  he  re- 
fuses, if  he  insists  that  he  is  absolved  from  it,  what 
equity  can  there  be  in  favour  of  the  other. 

There  are  many  cases  where,  .although  a  contract 
cannot  be  literally  performed  in  all  its  parts,  the  Court 
will  modify  it,  attending  to  the  substance  of  it,  and 
carry  it  into  execution,  relieved  from  the  collateral  circum- 
stances that  form  the  difficulty.  There  are  cases  of  this 
kind,  where,  from  lapse  of  time,  it  has  become  unconscien- 
tious to  insist  upon  the  agreement  modo  etfirrmd^  or  where 
there  happens  to  be  a  small  deficiency  in  the  num- 
ber of  acres.  Here  the  contract  becomes  inoperative 
at  law,  and  cannot  be  strictly  performed ;  yet  the  Court 
will  decree  it,  dispensing  with  the  articles  that  are  not 
essential  to  the  substance.  But  this  is  only  where  there 
has  been  a  perfect  honajldes ;  there  is  no  case  where  it 
has  been  done  at  the  instance  of  a  Plaintiff,  who  has 
practised  any  misrepresentation.  The  principle  is,  that 
the  party  is  barred,  personally  barred.  It  was  on  tUs 
principle  that  the  late  Master  of  the  Rolls,  in  Cadman  v. 

Horner^ 
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Homer  (a),  says,  <^  as  upon  the  evidence,  the  Plaintiff  has 
been  guilty  of  a  dqpree  of  misrepresentation,  operating  to 
a  certain,  thou^  a  small  extent,  that  misrepresentation 
disqualifies  him  from  calling  for  the  aid  of  a  court  of 
equity,  where  he  must  come,  as  it  is  said,  with  clean 
hands.  He  must,  to  entitle  him  to  relief,  be  liable  to 
no  imputation."  He  takes  the  distinction  between  the 
case  of  a  bill  for  specific  performance  and  the  cases 
where  the  Court  is  called  upon  to  rescind  the  agree- 
m^t,  which,  he  says,  would  admit  of  a  difierent  consi- 
deration ;  and  he  puts  the  refiisal  of  relief,  on  the  ground 
of  the  misrepresentation  forming  a  personal  bar. 
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If  it  were  otherwise,  and  if  a  contract  under  these 
circumstances  were  only  to  be  altered  pro  tanfo,  and 
only  the  part  thus  obtained  were  to  be  taken  out  of  it, 
what  encouragement  would  be  offered  to  fraud.  The 
par^,  if  not  found  out,  would  gain  his  object;  and  if  de- 
tected, would  have  the  benefit  of  the  contract,  in  the 
lame  manner  as  if  he  had  practised  no  deception.  The 
Court  has  therefore  settled,  that  he  must  come  with 
perfect  propriety  of  conduct.  If  he  does  not,  that 
alone  is  a  sufficient  answer  to  him. 

Again,  consider  it  with  reference  to  the  contract  it- 
self. The  defendant  cannot  give  possession  of  the  land, 
as  his  tenants  do  not  consent ;  he  engaged  to  do  it  under 
a  wrong  idea :  he  cannot,  therefore,  be  compelled  to  do 
it  That  part  of  the  contract  cannot  be  performed; 
there  is,  therefore,  an  end  to  that  contract :  it  cannot 
be  performed  specifically,  and  there  is  no  reason  here 
to  substitute  another  in  its  place.  If  the  plaintiff  came 
for  the  strict  performance  of  the  contract,  tenns  might 
be  put  on  him,  but  how  can  we  put  terms  on  the  De- 


(a)  18  Vet,  10, 
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fefidHflt?  Bj  the  mificonduct  of  the  Plaintifl^  th«t 
agreement  is  at  an  end ;  and  can  we^  on  that  account, 
say  to  the  defendant,  you  must  not  perform  that  agreei^ 
ment^  but  you  must^  instead  of  it,  perform  another  ? 


In  both  Ways,  therefore,  first  viewing  the  misrqixv- 
sehtation  as  a  personal  bar  to  the  Plaintiff,  and^  se^^ 
condly,  as  destroying  the  contract,  I  am  of  opinion  that 
he  is  entitled  to  no  relie£  The  whole  of  the  bill  is  neg»« 
tived  by  the  evidence ;  while  the  case  of  the  Defendant 
is  ptoved.    The  bill  must  be  dismissed,  and  with  costs. 

Reg.  Lib.  B.  1819.  fol-  «0S. 


Rolls. 
■D«?.  J.  6. 

&  14. 

Where  trust 
property  is 
employed  in 
trade  without 
authority,  the 
cex/iit^ii^tnists 
must  elect  to 
take  either  the 
profits  for  the 
whole  period, 
or  interest  for 
the  whole 
period. 

Circumstan- 
ces may  arise 
to  entitle  them 

to  take  profits     '  Samuel  Vnwin  the  son  died  intestate  in  Febmary  1 79  9f 
for  one,  and 
interest  for 

another  part  of  the  period ;  but  a  notice  of  dissolution  of  partnership,  published  for 
a  particular  purpose,  and  not  accompanied  by  a  settlement  of  accounts,  or  a  trans* 
fer  of  the  property,  is  not  sufficient. 

Whether  embarking  the  fund  iu  a  new  trade,  or  at  a  different  place  would  be 
sufficient.     Qu. 

Interest  to  be  computed  at  5  per  cent,,  when  the  (property  has  been  eropldjred 
in  trade, 

fl 
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IHEATHCOTE  v.  HULME. 

SaMVEL  vnwin  by  will  dated  5th  March,  1788, 
and  by  a  codicil  dated  11th  March j  1793,  after  giving 
several  legacies,  bequeathed  the  residue  of  his  personal 
estate  to  the  children  of  his  son  Samuel^  whom  with  his 
widow,  he  appointed  to  be  his  executor  and  executrix. 
After  his  death  his  will  was  proved,  and  Samuel  Urvwin  the 
son,  having  survived  the  widow,  became  his  sole  personal 
representative,  and  possessed  himself  of  his  personal 
estate. 


CASES  IN  OHANCERYi  III 

l^jiBJg  k  widow  Elizabeth   Unimnj  and  seven  ehildren        1810. 
all  infants ;   namely,  Samuel  Heathcote  Unwind  (Who  tt&    ^^^^TL 
terwards  took  the  name  of  Heathcote^)  the  eldest  son  and  tj. 

heiratlawi  Williank  Heathcote  Unwin^  Eiizabeth  Ann  1^*""*- 
[/ntcf  ft^  Edward  Unwind  Rowland  UHwini  George  Hen^y 
Unwin^  and  Michael  Edward  Untvin ;  the  two  latter 
afterwards  died  under  age.  Soon  after  his  deaths  letters 
of  administratidn  were  granted  to  his  widoW^  who  pos^ 
fiessed  herself  of  his  personal  estate;  she  also  reeeiTed 
the  r^ts  ^d  pn^ts  of  sOtne  freehold  and  cop^hidld  / 
estate  of  which  he  died  possessed. 

At  the  time  c^  his  death  Samuel  Unxothj  the  intestatfei 
canned  6fi  a  considerable  cotton  manii&etorjr  at  Stitien^ 
k  the  cdunty  of  Nottingham^  jointly  with  \Jbhn  Fishery 
JMm  WhitCj  Samuel  Unwin  White^  and  ^Jhkn  Jephsen^ 
tiider  the  firm  of  Samuel  Unwin^  and  Co.  Th&  stock 
and  capital  employed  in  the  trade  were  exclusively  the 
property  of  Samuel  Unwin^  and  the  other  four,  persons 
(engaged  with  him  w^:^  it  was  said,  considered  nUhel:  as 
assistants  than  partners,  and  received  a  percentage  on 
tke  profits,  as  a  compensation  for  their  kbour.  The 
intestate  was  also  engaged  in  a  trade  in  cottoit  wodi^ 
carried  on  at  Manchester^  in  partnership  with  J. 
Bodey. 

The  widow,  £.  A.  Unwin^  having  consulted  with  her 
father,  M.  Heathcote^  respecting  the  future  management 
of  the  business,  it  was  considered  by  them  that,  as  it  was 
a  very  profitable  concern,  it  was  advisable  that  it  should 
not  be  given  up,  but  that  the  property  embarked  in  the 
trade  should  be  continued  in  it,  with  a  view  to  its  in- 
crease, and  that  the  children,  ^en  they  came  of  age, 
nught,  if  they  thought  proper,  continue  to  carry  it  on* 
For  those  reasons,  the  trade  was  continued  by  the  in- 
testate^s  widow^  with  his  capital)  undtt*  the  same  &tm^ 

and 
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his  lifetime. 
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In  the  month  of  Jtih/^  ]  800,  Elizabeth  Ann  UmdHf 
the  widow,  married  James  Hulme,  who  then  entered  into 
possession  of  the  property  of  the  intestate,  and  die 
trade  was  from  that  period  carried  on  by  him  in  con* 
junction  with  the  four  persons  who  had  been  partners  or 
assistants,  during  the  life  of  Samuel  Unwin.  In  Augusi^ 
1800,  it  was  agreed  that  Samuel  Unwin  White^  instead 
of  a  per  centage,  should  have  a  share  in  the  capital,  and 
articles  of  partnership  were  drawn  up  between  him  and 
James  Hvlme^  by  which  it  was  agreed  that  they  should 
be  interested  in  the  capital  and  joint  stock,  in  the  shares 
and  proportions  following;  (viz.)  James  Hulme  in 
eleven-twelfth  parts,  and  S»  U.  White^  in  consideratim 
of  his  taking  the  chief  management  of  the  trade,  in 
one-twelfth  part. 

In  the  month  of  January^  1801,  the  parties  engaged 
in  the  trade,  conceiving  that  there  had  been  some  im- 
proper conduct  on  the  part  of  Jephson^  resolved  that  he 
should  be  discharged :.  this  was  accordingly  done,  and 
upon  that  occasion,  a  notice  in  the  following  terms  was 
inserted  in  the  Gazette:  —  ^^  Sutton^  January  15th,  1801. 
Notice  is  hereby  given,  that  the  partnership  subsisting 
between  Samuel  Unwin^  Samuel  Unwin  White^  and  John 
Jephson^  under  the  firm  of  SamueU  Unwin  and  Co,  of 
Sutton  and  London^  is  dissolved  in  consequence  of  the 
death  of  the  former  person,  and  that  in  future,  the  busi- 
ness will  be  carried  on  under  the  said  firm  by  James 
Hulme,  and  Samuel  Unwin  White,  by  whom  all  ac- 
counts will  be  settled.  Signed  James  Hulme,  Samuel 
Unwin  White,  John  Jephson,  Elizabeth  Ann  Hulme^  sole 
administratrix  to  the  late  Samuel  Unwin"  A  like 
notice  was  also  inserted  in  the  same  Gazette,  as  to  the 

partnership 
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business  at  Manchester y  stating  that  it  would        1819. 

in  future  be  carried  on  by  Jam^s  Hulmey  J.  Boslexf^  and     '      -^ 

JSamuel  Unwin  White.     It  did  not  appear  that  on  this        ^^  v. 

occasion  any  setdement  of  accounts  took  place,  except 

80  fiir  as  was  necessary  for  the  purpose  of  ascertaining 

the  interest  of  Jephsouj  and  of  closing  accounts  with 

him.    The  business  was  afterwards  carried  on,  according 

to  the  notices ;  but  it  was  supposed  to  have  become  less 

profitable  than  before. 

The   Plaintiffs   in  the  present  suit    were   the   five 
surviving  children  of  the  intestate,  S.  H.  U.  Heathcate^ 
who  had    taken   out    administration   de  boni^  nan  to 
his  grandfiither  S.  Unicin^  and  William  Heathcote  Un^ 
winj   who  had  also   attained    the   age  of  twenty-one, 
and  Elizabeth  Ann  Unticiny  Edward  Unwinj  and  Rowland 
Unwin^  still  in&nts,  by  S.  H.  U.  Heathcote^  their  brother 
and  next  friend.     The   defendants  were  James  Htdme 
and  his  wife.     The  bill  prayed  an  account  of  the  per- 
sonal estate  and  effects  ot*  the  grandfather  and  father  of 
the  plaintiffs,  and  of  the  rents  and  profits  of  the  estates 
of  the  latter  possessed  or  received  by  the  Defendants,  and 
insisted  that  the  Plaintiffs  were  entitled  to  an  account  of  the 
profits  made  with  the  property  of  the  intestate  employed 
in  trade,  from  the  time  of  his  death  to  the  time  of  the 
dissolution  of  partnership  injanuatv/j  1801,  and  to  in- 
terest upon  their  respective  shares,  at  the  rate  of  five 
jper  cent,  from  that  period.     During  the  progress  of  the 
suit,  E.  A.  Unwin,  the  infant,  attained  her  age  of  twenty- 
One,  and  declining  to  join  in  it,  she  was  made  a  defend- 
cuit.     No  evidence  was  taken :  the  facts,  as  stated  above 
a^ppeared  by  passages  read  from  the  answer.     The  only 
<]uestion  in  the  cause  was,  whether  the  plaintiffs  were 
^ntitied  to  the  account  of  profits,  in  the  manner  prayed 
y  the  bill. 

Mr. 
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Mr.  TremTf  Mff  fimpellf  w4  Mr*  T^n^,  fer  tbn 
Plftmtiffs. 

Upon  l^e  ^eafh  of  (he  intestate,  it  became^  tfie  (}uQr  of 
the  aijininistrfttrix,  tp  witbflraw  l^  property  from  tl^ 
concern  ifi  which  it  was  epgaged ;  sl^e,  however,  though 
proper  still  to  continue  it  exposecl  to  tbp  l^fizards  flf 
trade ;  §h^  cannot  therefore  be  allowed  to  dmve  aqy 
benefit  from  this  misapplication :  if  any  profit  bfUji 
arisen,  it  must  be  accounted  for ;  if  there  has  been  loss, 
it  must  be  borne  by  her.  Pieti/  y.  Stacf,  4*  Fes.  620. 
The  parties  whose  capital  has  been  thus  efnp}oyed  maj 
take  either  the  profits  that  have  been  made,  or  the  in- 
terest tar  the  time  that  has  elapsed.  Crawduy  v.  CMr 
linSf  15  Fes,  226.  In  general  that  election  has  extended 
to  the  interest  qf  the  profit  for  the  whole  period ;  but 
here  the  DdGendants  have  themselves  give^  tl^3  Court  ai^ 
opportunity  of  doing  complete  justice,  by  dividing  into 
two  parts,  the  time  for  which  the  ^count  is  to  be  takep. 
Till  1801  the  trade  was  continued  under  the  samje  ^ 
rangements,  as  before  the  death  of  the  intestate,  and  ay 
his  trade :  it  was  considered  by  the  public  to  be  coor 
ducted  with  his  capital,  and  for  the  benefit  of  his  estate. 
In  1801  a  notice  is  published,  signifying  to  the  world  % 
total  change  in  the  concern ;  a  dissolution  of  the  partner- 
ship is  announced ;  and  that  the  trade  is  to  be  carried  oa 
by  two  other  persons,  not  connected  apparently  with  the 
intestate's  estate.  Does  it  not  then  become  a  distinct 
trade,  and  is  not  this  such  a  transfer,  such  a  change  in 
the  manner  of  applying  the  property,  as  to  vary  the 
rights  of  tlie  parties,  and  to  entide  the  Plaintiffs  to  con- 
sider their  connection  witli  the  trade  as  terminated,  and 
to  claim  their  capital  with  the  interest  from  that  time  ? 
The  time  which  we  have  fixed  on,  as  that  during  which 
we  would  take  the  profits,  is  probably  not  more  than 
the  Court  would  have  allowed  to  the  administratrix,  as  a 

reasonable 
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reasonable  time,  for  withdrawing  the  capital  of  the  in-  1819. 

testate»  without  subjecting  it  to  the  loss,  that  would  be  '      ^  "v^ 
the  consequence  of  an  abrupt  cessation.  v. 


HOLMB. 


Mr.  4?ar  and    Mr.   Matthews  for  the  Dft&odMts 
Htdme  and  wife. 


Tlie  present  is  very  different  from  the  ordinary 
where  executors  or  trustees  have  misemployed  the  fiinds 
of  which  they  have  the  charge.  The  trade  was  con- 
tinued by  the  advice  of  the  grandfather  of  the  infiuats ; 
and  upon  the  qpinion  entertained  by  their  friends,  that 
it  would  be  for  their  advantage.  In  son^e  instances, 
agreements  made  for  the  benefit  of  infimts,  and  with  the 
advice  and  concurrence  of  their  friends,  have  been  held 
binding  upon  them.  Buckinghamshire  y.  Drun/9  6  Bro. 
Pmi.  C.  570.  2  Edeth  60.  Strathmore  v.  BaweSj  1  Ves. 
Jan.  28.  The  conduct  of  the  Defi»idants  will,  at  least 
on  this  account,  merit  greater  indulgence  from  the 
Court. 

In  all  former  cases,  where  a  party  has  been  charged 
with  profits,  the  computation  has  been  made  for  the 
whole  period  during  which  the  employment  of  the  capi- 
tal in  trade  has  continued.  This  is  the  first  instanoe 
where  it  has  been  proposed,  to  take  the  profits  for  one 
part,  and  the  interest  for  another.  The  notice  of  disso- 
lution can  make  no  diiFerence ;  it  was  merely  nominal, 
and  only  for  a  particular  purpose :  there  was  no  general 
settlement  of  accounts,  and  no  change  in  the  manage- 
ment of  the  business,  except  the  removal  of  one  indi- 
vidual. 

Mr.  WkiatUjf  for  the  defendant  E.  A.  Vmdn. 
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ITie  Master  of  the  Rolls. 

The  novelty  and  importance  of  this  case  require 
consideration,  and  I  am  therefore  not  ready  to  dispose 
of  it  at  present;  but  I  will  state  the  questions  on  which^ 
as  I  conceive,  it  depends. 

There  is  no  doubt  about  the  general  principles :  the 
infants  have  a  right,  in  the  account  of  that  property  of 
the  intestate  that  has  been  embarked  in  trade,  to  an 
option  of  taking  either  the  interest  or  the  profits  that 
have  arisen  from  it.  The  trade  ceases  on  the  death  of 
the  party,  and  if  the  administratrix  chooses  neveitheless 
thus  to  employ  the  property,  she  .must,  if  called  upon^ 
account  for  the  gains  that  may  have  been  made.  It  mat- 
ters not  that  she  has  herself  a  joint  interest  in  it ;  that 
does  not  authorise  her  to  risk  the  whole.  Neither  does 
it  signify  whether  it  is  the  act  of  the  admiiiistr^rix  her* 
sel^  or  of  her  husband,  who,  upon  tlie  marriage,  be- 
comes responsible  for  her  acts. 

The  general  right  of  the  Plaintiffs  to  call  for  the  ac- 
count is  not  questionable;  the  only  question  is,  what 
are  the  limits  of  that  right?  Is  it  variable^  and  may  they 
take  profits  for  one  period  and  interest  for  another,  or 
must  they  once  determine  once  for  all,  and  citlier  take 
interest  for  the  whble  time  that  the  trade  has  been  carried 
on,  or  profits  for  the  whole  time. 


Now,  I  think  it  was  conceded  that  if  there  had  been, 
in  this  case,  no  such  circumstance  as  the  notice  of  dis- 
solution of  partnership,  if  the  trade  had  been  carried 
on  during  the  whole  time  in  the  stune  manner,  it  would 
have  been  very  difficult,  to  have  argued  that  the  infants 
could  take  the  profits  for  the  first  period,  and  adopt  a 
different  rule  in  the  subsequent  account.  For  if  it  were 
so,  they  might  take  the  interest  for  three  years,  then 

the 
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the  profit  for  four  years,  and  thea  the  interest  again;        1819. 
nay,  there  might  be  still  further  breaks;   they  might    -l"   ' 
take  the  interest  for  half  a  year,  and  then  change ;  and  9. 

dnis  lay  aside  all  the  losses,  and  obtain  the  whole  profit.  Huucs. 
It  would  be  very  difiicult  to  say,  that  they  could  be 
allowed,  in  this  manner,  to  change  the  mode  of  com- 
puting the  account.  The  engagements  of  the  trade 
override  the  whole  time,  and  it  must  be  taken  as  one 
entire  period. 

The  next  question  to  be  considered  is,  whether  this 
notice  of  dissolution  makes  such  a  period,  as  gives 
lliem  a  right  to  alter,  firom  the  date  of  it,'their  option  of 
tiking  interest  or  profits  ?  It  is  not  sufficient  to  say  that 
tin  January^  1801,  was  a  reasonable  time  for  winding  up 
the  business ;  that  is  not  the  real  reason  for  fixing  on 
it  as  the  period  when  the  account  of  profits  is  to  cease; 
it  is  only  in  consequence  of  the  notice  of  dissolution. 

It  cannot,  I  think,  depend  at  all  upon  the  circum'* 
Stance,  of  the  administratrix  and  her  husband  having 
.  acted  for  the  benefit  of  the  children,  and  by  the  advice 
of  their  fiiends;  that  may  be  of  importance  with  refer- 
ence to  the  propriety  of  their  conduct,  and  to  their  cha- 
racter; but,  in  the  view  of  the  Court,  it  can  make  no 
diflferciice ;  they  must  be  equally  responsible  for  their  acts. 

The  notice,  it  is  to  be  observed,  dates  the  determin- 
ation of  the  partnership  firom  the  death  of  5.  Unmn. 
At  the  time  of  its  being  published,  there  was,  it  seems, 
no  windmg  up  of  the  trade,  no  ascertainment  of  the 
shares  of  the  parties  interested,  no  sale  of  the  property ;. 
bat  whatever  was  done  was  only  for  the  purpose  of  getting 

of  Jephson. 


The  case,  I  think,  is  reducible  to  the  two  questions, 

fint,  whether,  if  no  notice  of  dissolution  had  been  given, 

Vol.  I.  K  the 
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1819.        the  option  of  taking  interest  or  profits  could  have  been 
,V    '  varied,  and   they  could  have  taken   either  ad  libilum 

for  different  ))eriods ;  and,  secondly,  if  that  be  not  tlie 
case,  whether  the  nodce  in  the  present  instance  will 
make  any  difference. 


Htrurc 


Mifc 


Dec.  14.  17ie  Master  qftfie  IIolls. 

At  the  time  of  the  death  of  Samuel  Umcin^  the  in« 
testate,  it  appears  that  he  was  possessed  of  very  consi- 
derable capital,   all  engaged  in   the  trades   which  he 
carried  on  at  Suttoji  and  at  Manchester.     It  may,  I  thhiky 
be  collected  from  the  pleadings,  that  the  widow,  whb 
was    entitled   herself   to    one-third    of    the  property, 
and  was  left  with  seven  children  to  provide  for,  thought 
it  right  to  consult  with  her  father,  on  what  was  proper 
to  be  done  with  the  business  in  which  the  intestate  wad 
engaged.     With  his  advicfe  it  was  considered,    that  it 
would  be  best,  not  immediately  to  discontinue  tlie  trade 
and  dispose  of  tlie  stock,  but  rather  to  carry  it  on  for 
the  benefit  of  the  family,  till  the  children  should  come 
of  age,  when  they  might,  if  they  thought  fit,  have  it  in 
their  power  to  engage  in  it  themselves.     And  consider- 
ing that  tliere  were  six  sons,  tliat  it  was  a  lucrative 
trade,  and  the  property  locked  up  in  it,  it  was  not  a  very 
unnatural  determination,  however  unauthorised  in  the 
eye  of  the  Court.     For  certiiinly  the  only  way  in  which 
it  could  properly  have  been  done,  was  to  file  a  bill,  and 
to  have  an  enquiry  directed  whether  it  would  be  for  the 
benefit  of  the  infants  diat  tlie  trade  should  be  continuedf 
and  it  might  perhaps  have  been  rej^orted  that  it  was. 
However,  the  fact  was,  that  without  this  authority  the 
trade  was  carried  on,  in  conjunction  with  several  other 
persons  who  nominally  were  partners,   but  had  no  inte- 
rest in  the  stock  in  trade.    Thus  it  was  substantially  the 
capital  of  the  intestate,  not  employed  for  the  first  time  in 

anfew 
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•  a0iir  tnid^  but  continued  in  oiie  in  which  he  had  himself  1819* 

enduiikfd  it,  and  not  c(M)trary  to  any  express  directions  in  „^^  "J, 

a  will,  as  ifcie  administratrix  was  left  without  that  guide.  v 


Hnuix. 


In  JtdUf  1800,  she  married,  and  the  management  then 
de?oIvra  upon  her  husband;  and  thus  it  continued  till 
Augusi  In  the  same  year,  when  the  agreement,  by  which 
WkiU  was  admitted  to  a  share,  was  entered  into.     In 
die  Januafy  following  the  notice  of  dissolution  was  pub- 
lished, the  fiu:t  being  clear,  that  the  object  of  it  was  to 
get  rid  of  Jephson^  who  had  become  obnoxious  to  the 
other  parties,  and  was  supposed  not  to  be  trustworthy. 
With  that  exception,  bodi  at  Sutton  and  Manchester j  the 
badness  was  still  conducted  in  the  same  manner  as  be- 
fare,  under  the  same  firm,  and  with  the  same  capital. 
The  accounts  were  regularly  shown  to  Heathcote^  the 
gnmd&ther ;  it  was  openly  declared  that  the  business 
VIS  carried  on  for  the  benefit  of  tlie  infants,  and  thus 
it  was  not  like  the  case,  of  an  administratrix  applying  an 
intestate's  property  to  trade,  for  her  own  advantage. 

It  is  now  contended  for  the  Plaintifis,  diat  they  should 
Ittretbe  profits  made  upon  their  shares  of  the  intestates 
G^Ntal  down  to  January  1801,  and  the  interest  from 
dMttime;  and  the  question  is,  whether  they  are  entiUed 
Id  have  the  account  taken  in  that  manner. 

On  general  principles  it  is  clear,  that  when  an  exe* 
cotor  or  administrator  has  embarked  the  property  of  the 
deceased  in  trade,  whether  in  his  own  or  in  any  other, 
he  cannot  himself  be  permitted  to  derive  any  benefit 
fiom  it.  An  option  must  l^e  give  to  the  cestuique  trusts, 
either  to  take  the  profit  it  has  made,  or,  on  the  other 
hand,  to  insist  on  their  capital  itself,  and  interest, 
irieased  from  tlie  loss  or  from  the  profits.  This  is 
citebliahed:  but  on  the  port  of  die  Plaintifis  no  au^ 
thorit]^  has  been  cited;  and  it  was  admitted  that  there 

K  2  is 
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1819.      is  none  in  support  of  the  changeable  rule,  which  they 

Heathcots    ^^''^^^^^  ^'^^  ^^  computation  of  the  account.     It  is  He- 
V.  cessary,  therefore,  to  consider  it  upon  principle* 

HULXE. 

First,  supposing  that  no  stich  notice  of  dissdlntum^  «f 
in  this  case,  had  been  given,  and  that  nothing  had  ha{H 
pened  to  make  any  break  in  the  period  during  whidb 
the  application  of  the  capital  to  trade  continued,  couU 
this  demand  have  been  made?  I  am  of  opinion  il 
could  not,  and  that  the  Plainti£&  must  make  then 
election,  utrum  horumy  which  rule  of  account  ibey  wiS 
adopt,  but  that  they  cannot  proceed  by  both.  Afta 
the  whole  period  is  over,  they  have  a  right  to  judge 
which  mode  of  accounting  will  be  most  advantageous  tc 
them,  and  to  that  they  must  adhere. 

The  reason  why  I  think  so  is  this ;  if  the  parties  were 
at  liberty  to  take  interest  for  one  part  of  the  period,  and 
profits  for  another,  this  would  not  have  been  the  first 
time  that  it  would  have  been  tried.  The  noyelty  of  the 
demand  alone  is  against  it  But,  besides  this,  it  would 
be  contraiy  to  justice;  for  what  is  the  principle  of  die 
option  that  is  given  ?  It  is,  that  the  party  elects,  whe- 
tlier  he  will  ratify  the  employment  of  his  capital ;  whethei 
he  will  say  that  it  was  properly  applied  to  ti'ade;  if  sOj 
he  may  take  the  profit,  but  he  must  also  be  subject  tc 
the  loss.  If  he  has  affirmed  the  act  of  the  adminis- 
tratrix, and  has  assented  to  it,  it  follows  of  course,  that 
tliis  must  continue  until  something  happens  to  put  an 
end  to  that  implied  consent,  which  is  supposed  to  have 
been  given  from  the  first. 

TIius  it  must  be  considered,  if  there  be  nothing  to 
break  the  period;  and  Craws/tay  v.  Collins,  and  the 
other  cases  cited,  went  no  farther,  than  to  establish 
the  general  right,  to  elect  between  interest  and  profits. 

Supposing 
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Supposing  thiS)  then»  to  be  determined,  the  next  ques«        1819. 
tion  is,  whether  the  notice  of  dissolution  did  form  such     ^  -    -  '  ' 
8  break  as  to  entitle  the  parties  to  say,  here  we  will  stop  «. 

and  firom  this  time  we  will  take  our  capital  and  interest ;       Hulme. 
I  am  of  opinion  that  it  did  not.    The  right  of  calling  for 
the  profits  depends  upon  the  employment  of  the  capital ; 
it  is  that  which  gives  them  tlie  right.     If  the  trade  had 
afterwards  been  more  lucrative  than  before,  could  the 
personsy  who  applied  the  proper^  of  the  infants  to  it, 
say  to  them,  that  on  account  of  this  notice  they  should 
not  receive  the  profits  that  arose  subsequently  ?   Would 
they  be  excluded  from  claiming  th.em?    No,  I  think 
not ;  their  capital  was  employed,  and  they  would  there- 
fore have  a  right  to  the  produce  of  it ;  it  continued  in 
the  trade  in  the  same  manner  as  before,  and  the  right, 
which  is  the  result  of  the  employment  of  their  capital, 
must  continue  while  that  is  so  employed. 

TTiere  may,  undoubtedly,  be  circumstances  that  would 
be  sufficient  to  divide  the  period,  during  which  the  trade 
was  carried  on.      Circumstances  might  come  to  the 
kncywledge  of  the  executors,  that  would  make  it  uncon- 
scientious to  continue  the  property  longer  in  tlie  trade ; 
they  might  embark  it  in  a  new  trade,  or  at  a  different 
place,  or  in  adventures  substantially  new  at  the  same 
place.    I  do  not  say  what  would  be  the  effect  of  such 
occurrences ;  it  might  then  be  argued  that  it  was  a  per- 
fectly new  concern,  and  gave  to  tlie  cestuique  trusts  a 
new  right,  to  adopt  or  relinquish  it. 

Here  it  must  be  remembered  that  the  object  of  car- 
rying on  the  trade  was  that  the  children,  when  they 
came  of  age,  might,  if  they  thought  proper,  continue  it; 
and  it  cannot  be  said  that  what  was  done  was  improper,, 
when  we  consider  the  hopes  that  persons  engaged  in 
trade  naturally  entertain.     It  is  enough  to  say  that  I  do 

K  3  not       ' 
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1  i  M.  Yioi  tMnk,  that  what  occurred  here  was  sidBdeat  t6  timik 
Ae  period.  The  plalntifls  are,  however,  entitled  to  tH 
account  of  the  profits,  for  the  purpose  of  ascertuniAg, 
whether  that,  or  the  interest  will  be  most  benefidal  to 
them. 

I  observed  before,  that  lio  autfioiity  liad  hekn  dtcsA  iH 
fcvour  of  the  doctrine  for  which  die  Pbdntiffi  contend, 
but  I  have  fbund  one  case.  Burden  v.  Burden  (it),  ¥tty 
similar  to  the  present;  it  is  reported  in  I  Ves.  ifr  BeemHii 
1 70.  on  another  point     There  the  testator  was  eUgag^ 
in  a  cotton  trade,  which  his  executors,  after  his  ddedi, 
tarried  on.   There  it  was  declared,  that  the  te&nt  chil- 
dren of  the  testator  were  entitled  to  an  aeebHot  of  tile 
profits  made  since  his  death ;  and  it  wad  refert^  to  llife 
Master  to  take  the  accounts,  and  to  enquire  whdhor  ft 
would  be  most  for  the  benefit  oF  the  infknts,  t6  tdee  lite 
testator's  share  of  the  stock  in  trade,  and  the  profits,  or 
the  vdue  of  it  at  the  time  of  bi^  dea^,  with  inttt^t^^  (b) 
The  Master  reported  a  balance  in  Ikvour  of  (he  protiB, 
and  the  option   was   accordingly  given  for  the  lafgtt* 
sum.(r)  Here  there  were  precisely  the  same  circoiiurtaiiMh, 
the  same  continuance  of  the  property  in  trade :  the  tru^ 
also  was  profitable  at  one  time,  and  not  so  at  another,  iMt 
it  never  occurred  to  tfie  parties  to  argue,  or  to  the  Lm|1 
Chancellor  to  direct,  that  the  profits  for  a  part  (Oiif  4^ 
the  period  might  be  taken.     In  the  absence  of  ddMr 
authority,  this  supports  the  principle  I  have  laid  dm/fiL . 

The  decree  may  be  made  in  the  same  form  as  in 
Burden  v.  Burdeti^  directing  an  enquiry  whether  the  ac- 
count of  interest  or  profits  will  be  most  advantageous 
to  the  infants.     The  interest  must  be  computed  at  5  per 

(a)  Cited  by  the  Master  of  tlie  RolU  from  M8. 

(b)  Reg.  Lib^  A,  ISOi.  fo.  IIS^. 

(c)  Reg.  Lib,  A.  H14./o.  f97. 

cent^ 
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€ent.  I  (}o  not  know  any  case,  where  less  has  been  charged, 
vriien  the  ftind  has  been  embarked  in  trade,  without 

authority,  (a) 

la)  Treves  y.  Toifm^hend^  I  £ro.  C.  C.  se^.  3  CW,  113.  P^y 
I.  Stace,  4  Fef.  620.  Focock  v.  J^eddinglim^  5  Vet.  794.  Long  v. 
Stoport^  id.  note,  Rocke  v.  Hart,  1 1  Vet.  60.  Vid.  contrh,  Hankey  v. 
Gnrett,  1  rc>«.  jun.  956.  3  Bro.  457.  Oa  the  subject  of  charging 
e^eqitoiB  wid»  interest  lee^  geiveraily,  TMs  v.  Parpepier,  1  4/«4if</. 
^.  an4  Stacpoele  v.  Stacpoole,  4  Doii;.  S09.  where  the  full  legal 
rate  of  (Irish)  interest  with  annual  rests  was  charged  against  an  aid- 
ministnitor.  In  Burden  y.  Burden  the  interest  was  computed  at 
ipcr  caU^  the  ddcndegt,  the  eKecul^rj  »u|imitti|ig  beforp  Ae 
Muter  tp  b^  chari^  at  t)^t  fBXe. 


1(B19. 


Heathcote 

V, 

Holme. 


PEARSE  V.  GREEN. 

William  GREENj   Samuel  KeUy,    and  Samuel 
Dunstervillej  were  the  owners  of  a  privateer,-  called 
^  Snap^DragoTij  which  proceeded  on  a  cruize  in  the 
iDoiith  of  Jtine^  1807.     Articles  of  agreement,    dated 
M(h«Bm^,  1807,  were  drawn  up,  between  the  owners, 
and  the  officers  and  sailors  who  formed  the  crew.     By 
these  articles,  the  owners  were  to  receive  three-fourths, 
and  the  officers  and  sailors  the  other  fourth,  of  tlie  nett 
proceeds  of  all  the  prizes  to  be  taken,  in  different  speci- 
fied shares,  the  pajnnent  of  whidi  was  to  take  j^ace 
withm  Aree  months  after  the  settlement  of  ail  the  prizes. 
Xdfy  and  Dunsterville  (who  resided  at  Plymotdh)  were 
io  be  the  managers  and  agents  of  the  vessel  and  her 
prizes,  and  for  the  appraisement,  sale,  and  disposal  of 
4faem;  thegr  were  to  receive  a  .commission  (ox   their 
mgaucy^  and  none  of  the  crew  were  to  interfere  with 
dbem  in  the  management  of  die  prizes. 

• 

Ifae  cruise  lasted  from  June^  1807»  tjU  Nopember^  \xi 
the  same  fear,  «hu3Dg  viuch  period  aeTjerol  prises  vere 

K  4  taken, 


Rolls, 
Dec.  16.  17. 


Owners  of  a 
privateer  act- 
ing for  them- 
selves and  the 
crew,  in  the 
sale  of  the 
prizes,  having 
neglected  to 
render  ac- 
counts, and 
delayed  the 
distnbution  of 
the  proceeds, 
charged  with 
interest  on  the 
balances,  and 
costs. 

The  first  duty 
of  an  agent, 
receiver,  trus- 
tee, or  execu- 
tor, is  to  be 
constantly 
ready  with  his 
acccounts,  and 
neglect  in  this, 
is  a  ground  for 
charing  him 
withmterest. 
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1819.  ^     taken,  the  proceeds  of  which  were  received  by  Green^ 
under  a  power  of  attorney  from  Kelly  and  DunstervUle. 

The  bill  was  filed  in  December^  1812,  by  Pearse^  and 
three  others  of  the  seamen,  on  behalf  of  themselves  and 
.  all  other  the  misatisfied  officers  and  crew,  against  WU^ 
liam  Green,  and  John  Green  his  partner,  and  Kelfy  and 
Dunstermlkj  for  an  accomit  and  distribution  of  the 
prize-money,  according  to  the  articles.  The  defendants 
admitted,  that  they  had  rendered  no  account  to  the 
plaintiffs,  Gh^een  assigning  as  an  excuse,  that  Kdbf  and 
DttnsterdUe  had  only  recentiy  furnished  him  with  the 
accounts :  and  the  latter  stating^  that  the  original  articles 
of  agreement,  and  the  proceeds  of  the  sales  were  detained 
by  Green. 

• 

By  the  decree,  dated  20th  Naoember,  1815,  the  bill 
was  dismissed  as  against  John  Green,  and  the  accounts 
were  ordered  to  be  taken.  The  Master,  in  his  report^ 
dated  16th  February,  1819,  ascertained  the  sums  re- 
ceived by  Green,  with  which  he  charged  the  defendants, 
and  stated  the  shares  due  to  each  of  the  seamen. 

After  the  decree,  and  before  the  report,  William  Green 
became  bankrupt,  and  John  Green  was  appointed  his 
assignee,  who  was  by  a  supplemental  bill  again  made  a 
defendant  The  cause  now  coming  on  upon  further  di- 
rections, it  was  urged  that  the  defendants  should  be 
charged  with  interest  on  the  balances  in  their  bands. 

Mr.  Wetherall  and  Mr.  Roupell  for  the  plaintiffs,  ai^ed 
in  support  of  the  claim  of  interest,  that  the  defendants,  as 
agents  who  had  improperly  retained  in  their  hands  the 
money  of  the  plaintiff  were^  according  to  the  usual 
course  of  the  Court,  liable  to  the  payment  of  interest, 
and  they  produced  a  copy  of  the  decree  made  on  further 

directioila 


CASES  IN  CHANCERY.  187 

directions  in  Gnt>oc2v.j8Z^//(a),acaseverysimilarto  the     ^  1819. 
present,  where  the  late  Master  of  the  Rolls  charged  the 
defendants,  the  ship-owners,  with  interest  and  costs. 

Mr.  Agar  and  Mr.  BicJcersteth^  for  the  defendant 
Green  $  Mr.  Heald  and  Mr.  J.  Martin^  for  KeUy  and 
DunsterviUe. 

The  Court  is  not  in  the  habit  of  charging  interest 
on  further  directions,  upon  debts  which  like  this  do 
not,  in  their  nature,  carry  it,  particularly  when  it  is  not 
prayed  by  the  bill,  and  has  not  been  one  of  the  ques- 
tions discussed  at  the  original  hearing.  Even  after  the 
amount  has  been  ascertained  by  a  Master's  report,  inte* 
rest  is  not  allowed.  Creuze  ▼•  Hunter^  2  Ves.  jun.  157 ; 
4  Bro»  C.  C  157.  316.  In  the  administration  of  assets, 
to  whatever  distance  of  time  the  termination  of  the  suit 
may  be  protracted,  the  simple  contract  creditors  receive 
no  interest,  though  the  fund  is  accumulating  in  Court. 
It  is  the  same  even  if  they  have  obtained  a  judgment, 
Deschamps  v.  Vanneck,  2  Ves.jim.  716.  The  defend- 
ants here  were  partners,  with  the  plaintiffs  and  the  rest 
of  the  crew,  in  the  proceeds  of  the  adventure,  and  in 
taking  the  accounts  of  partners,  interest  is  never  allowed, 
unless  it  be  in  a  very  special  case ;  the  costs,  too,  are 
usually  paid  out  of  the  fundL  With  respect  to  the 
case  of  Good  v.  Bleooitt^  we  are  in  the  dark  as  to  the 
principle,  on  which  the  charge  of  interest  there  was 
made;  probably  it  was  without  much  discussion.  It 
KppcBxs  by  the  decree,  that  there  was  in  the  Master's 
report,  a  long  detail  of  some  particular  circumstances 
respecting  the  capture  of  a  Spanish  ship:  these  may 
have  influenced  the  Court  in  that  case.  One  of  the  de- 
fendants here  is  assignee  of  a  bankrupt,  and  it  is  never 
usual  to-charge  interest  after  the  bankruptcy. 

(a}  RqxMted  in  its  former  stages  in  13  Vet.  397, ;  Coop.  197. ;  and 
)9  Vn,  33tff 
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2  8 1§.  T^e  Master  of  the  Roixs. 

Sp  jfx^uc}^  has  been  sfud  abottl;  this  o^ee  of  Gfiod  ¥• 
Blewitt,  that  the  Court  not  being  in  possession  of  all  the 
particulars,  it  will  be  proper  to  look  into  it ;  bat  in  the 
mean  time  I  will  state  what  strikes  me  as  the  coarse 
which  ought  to  be  pursued. 

It  4pp^iurs  that  the  cr^ise«  in  wbicb  th^  parties  ^- 
gagejd,  l^st^  about  $»u^  xnopth^  a^4  terminated  in  No- 
vember, 1807:  it  woul^i  of  Qpur^  require  sometime  t^ 
fripd  fip  tb»  business  m^  to  ^sc^rtain  t)ie  r^uU;  $p»^ 
pf  th§  pri^^es  were  contested,  ^x^  ^  vofiet^  of  .^U^^- 
tiqps  .9rose  respecti^  then^.  By  the  term^  of  $h^  ag^ref^ 
}fm^  the  p)4mtiffi$  ^  the  other  (saamea  wer^  put  m  #l 
fitMation  y^  jiflFereot  from  th^  of  partner  %  af^^  it 
f^iifit  pot  )k  lypdentfopd,  th^  the  law  an4  4Qi9trh)e  ^^^ 
mg  tg  pfl^l^^E^r^ps  Is  0  bp^pplkd  here.  It  ^em»  t}i$tt 
M  feinped  p$Lit  of  the  articles,  t}|at  tb(s  defi^i^qta  4^d^ 
40d  Dun^erville  irere  Ip  b^  the  agents  ^d  mapagefi^  Qad' 
the  a^fissmi  were  expressly  exch^ded  from  ^11  right  of 
int^&riog :  they  were  to  ]/^y^  }%  whdily  to  |^  de%n4* 
Mt^  This  is  not  th^  ca/se  wilji  p^rtnerS|  who  ih|^y^ 
fdwqya  ^  l^ight  tp  )ook  ip^  iJ^e  managemept  of  th^ 
lM>noeri|^  But  h^re  all  was  coofided  to  the  defendant^. 
It  wa^  their  d^ty  to  posseas  themselves  of  the  pn^e^  \^ 
£(9^du(Ct  |hem  tbrpugh  the  ^)S^efit  stages,  of  iitigatiop» 
ind  &ui]ly,  to  receive  the  proceeds  exclusively^  without 
|i  light  on  the  part  of  the  others,  to  tal^e  any  sharp  e?^- 
^Biq>t  tlmpH^  the  medium  of  them  as  agents.  Tliey  were 
to  coodufct  tlie  buMi^es;^,  and  they  were  to  be  responsibjip 
a$  9g|snts  iM?d  managers ;  that  char^ct^  is  fixed  on  them 
by  the  article^. 

A  period  wa$  fix^d  whep  the  proceeds  of  the  prijses 
were  to  be  distributed,  and  the  sailors  to  receive  the 

result 


imilt  6f  tfieir  labour.  It  wss  reasonabla  that  the  ma-  lgi9. 
Dagers  should  have  a  time  allowed  them,  to  m-ind  up 
the  concern,  during  which  they  might  retain  the  funds 
in  their  hands,  for  they  were  liabls  to  ail  the  expenses 
that  might  be  incurred.  This  period  of  payment  was 
fiuffidently  pos^Kmed ;  each  prize  was  not  to  be  divided 
when  it  was  setded,  but  the  division  of  all  ym»  pos^xmcd 
till  after  the  accounts  of  all  were  tenninated.  That  being 
ditcase,  as  coon  aa  the  period  arrived,  itwas  an  imperativie 
datj  on  the  ddfendants,  not  to  postpone  the  payment  aoy 
longer.  It  wa$  h^d  enough  upon  the  aailons,  who  wene 
to  reciivie  their  shares  instead  of  pay,  to  be  obliged  to 
wait  the  result  of  #11  the  litigation.  However  the  dt- 
faidaiits  waited  till  1812,  when  the  bill  was  filed,  an  intiir- 
val  of  about  {me  years.  The  def^idants  admil;,  that  tliiay 
were  called  upon  during  that  period  to  render  accoimlB ; 
bat  ndther  of  them  did,  and  Aey  shift  the  blame  intef- 
changeably  upon  one  another;  Kellj/  and  Dunsterville 
iaipniing  it  to  Qreen,  and  he  on  the  otlier  hand  rtcri- 
nunating  upon  them.  But  I  cannot  see  that  it  is  a  fu^ 
fident  answer  for  them  to  say,  that  their  neglect  was 
eecasioffied  by  the  misconduct  of  their  agent;  that  ean- 
aot  exonerate  them ;  if  they,  who  were  appointed  agents,  . 
chose  to  transfer  their  duty  to  another,  they  must  be 
whdHy  responsible  lor  his  acts.  The  consequence  of  die 
contrary  doctrine  would  be,  that  the  immediate  agent 
not  doing  the  duty  himself  would  be  constontiy  exone- 
rated by  saying  that  he  had  appointed  another  to  act  for 
Ub,  on  whom  the  blame  was  to  he  tiirown.  What 
privity  is  (here  between  the  plaintiffs  and  Green;  they 
tBfdoyed  Kelby  and  DumstemUe  as  their  agents;  and  if 
th^f  chose  to  appoint  anctther,  they  must,  for  the  pur- 
poses of  this  cause,  be  responsible,  as  between  tlK9m 
and  the  persons  for  whom  they  are  agents.  It  is  on 
this  principle  that  the  receipts  of  Green  are  considered 
astheiis,  «nd  dM  4lMy  are  diaigid  widi  any  thij^ ;  for 

the 
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.1819*       the  Afflster  does  not  find,  that  any  of  the  sums  were  re- 
ceived by  them  personally. 

It  is  not  necessary  to  make  a  law  in  &vour  of  this 
description  of  persons;  but  placing  them  in  the  same 
situation  as  others,  they  have  a  right  to  expect  that 
those,  whose  duly  it  is  to  keep  accounts  for  them,  will 
do  it.  It  was  said  that  the  accounts  in  this  case  were  such 
as  could  not  properly  be  taken,  except  under  the  direc- 
tion of  the  Court:  but  it  would  be  lamentable  indeed,  if 
it  were  to  be  laid  down,  that  a  Chancery  suit  is  neces- 
sary in  these  cases,  before  payment  of  the  shares  to  the 
difierent  parties.  There  was  no  pretence  for  saying 
that  the  Plainti£&  had,  in  any  manner,  forfeited  thdr 
right  to  payment;  and  if  there  were  any  difficulty  with 
respect  to  the  claims  of  the  others,  that  was  no  rea^bn 
for  not  rendering  the  accounts  to  these. 

It  is  the  first  duty  of  an  accounting  par^,  whether  an 
agent,  a  trusfiee,  a  receiver,  or  an  executor,  for  in  this 
respect,  as  was  remarked  by  the  Lord  Chancellor  inLord 
Hardwicke  v.  Vernon  {a)f  they  all  stand  in  the  same 
situation,  to  be  constantly  ready  with  his  accounts.  Was 
that  the  case  with  these  persons  ?  No ;  it  is  admitted 
that  though  called  upon,  they  rendered  no  account :  it 
cannot  then  be  said,  that  in  dieir  characters  of  agents 
and  managers,  they  performed  their  duty. 

Is  not  this  a  clear  ground,  on  which  the  Court  acts  in 
charging  parties  with  interest?  Certainly  the  mere 
circumstance  of  one  person  having  money  in  his  hands 
belonging  to  another,  if  the  debt  does  not  in  its  nature 
carry  interest,  will  not  make  him  liable ;  but  with  agents 
or  trustees,  if  they  neglect  to  account  properly,  if  they 

(«)  H  re$fSoo^  And  tee  Whik  r.Lkiecfn,  s  Ve$,  9$5. 
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violate  their  duty,  the  Court,  for  the  sake  of  oompelling  1819. 
tfaem  to  perform  it,  says  that  they  ought  to  be  charged 
with  interest,  on  what  they  have  retained.  Then  when 
agents  are  appointed  under  a  contract  like  this,  and  the 
parties  are  under  the  necessity  of  coming  to  this  Court 
to  force  them  to  account,  why  are  they  not  to  be  visited 
with  the  consequences,  that  follow  with  all  agents  or 
trustees  who  do  not  do  their  duty  ? 

I  cannot  but  think  that  the  late  Master  of  the  Rolls 
acted  upon  this  principle  in  deciding  the  case  of  Good  v. 
Bletait :  I  do  not  see  anything  to  shew  the  contrary. 
Ithink  it  will  turn  out  to  have  been  so,  though  the  prio- 
ci{)le  does  not,  I  think,  want  the  aid  of  that  case. 

With  respect  to  the  costs,  the  Court  should  do  here 
what  I  believe  was  done  in  that  cause.  Sufficient  is  ad- 
nutted  in  the  answers,  to  shew  that  the  Plainti£&  could 
not  obtain  any  part  of  their  shares  without  filing  a  bill. 
The  defendants,  by  not  keeping  accounts,  have  ren- 
dered the  suit  necessary,  and  they  ought,  therefore,  to 
pay  the  costs. 

If  I  do  not  alter  my  opinion,  it  must  be  referred  back 
to  the  Master,  to  ascertain  the  balances  in  the  defend- 
ant's hands,  and  to  compute  interest  upon  them,  from 
die  expiration  of  three  months  after  tlie  termination  of 
die  accounts. 


TTte  Master  of  the  Rolls.  j^ 

I  have  not  discovered  any  reason  to  alter  the  opinion 
I  yesterday  expressed  upon  this  case.  I  have  enquired 
into  the  case  of  Good  v.  BUwitt,  which  I  find  is  an  au- 
thority for  this;  tlie  particular  circumstances  do  not 

entirely 
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1819.       endrdiy  oorf^spoiid^  but  the  general  complexiaa  of  the 
case  is  the  same. 

In  Good  V.  Blemii  the  bill  was  filed  by  the  captain  of 
tlie  privateer  on  behalf  of  himself  and  the  rest  of  the 
officers  and  crew,  against  the  owner;  calling,  like  the 
present,  for  an  account.  The  officers  and  crew  ther^ 
were  equally  partners,  as  here^  being  entitled  to  one- 
third  of  the  proceeds  of  the  prizes ;  but  in  some  respects 
it  was  not  so  strong  a  case  as  this,  for  there  was  no  such 
appointment,  in  the  articles,  of  the  time  at  which  the 
payment  was  to  take  place. 

The  bill  was  filed  in  June^  1805 ;  in  February^  18069 
the  Defendant  put  in  his  answer,  in  which  he  admitted 
the  principal  &cts.  It  appears,  that  in  October,  1 803,  a  cap- 
ture had  been  made  of  a  valuable  Dutch  East  India  ship, 
which  was  condemned,  tliough  the  time  at  which  the  De- 
fendant received  the  proceeds,  does  not  distinctly  appear. 
However,  he  admits  that  he  had  finally  recovered  them, 
and  had  received  a  clear  balance  of  28,363/.  ISs.  l(kL 
He  said  that  he  had  paid  to  the  Plaintiff  a  sum  of  127/-i 
and  different  sums  of  money  to  others  of  die  crew, 
amounting,  in  his  judgment,  to  nearly  as  much  as  they 
were  entitled  to,  and  he  said  tliat  the  reason  why  he  had 
not  accounted  for  the  remainder  of  the  produce  was, 
that  there  was  still  an  outstainding  concern,  constituting 
a  claim  against  him,  on  account  of  a  Spanisli  ship  that 
had  been  improperly  detained  by  the  Plaintiff.  The 
original  decree  on  the  3d  February y  1 807,  referred  it  to  the 
Master  to  enquire  into  this,  and  upon  examination  of 
the  circumstances,  it  appeared  that  the  Captain  was 
authorised  by  his  instructions,  in  the  event  of  a  war  with 
any  other  powers,  than  those  against  whom  he  had  letters 
of  marque,  taking  place  in  the  course  of  his  cruize,  or  if 
be  should  receive  information  of  a  war,  to  detain  all 

vesseb 
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tiiMais  bekmging  to  those  powers,  and  to  aeid  them  into       1819* 
pari.  It  ieems  he  received  intelligence  of  a  war  between 
Qreat  Britain  and  Sf)(w$^  and  shortly  afterwards  fidling 
in  with  a  Spanish  vessel,  he  detained  her,  and  oarried 
her  into  Ferroly  where  he  sent  to  the  Bn'tisk  consul  to 
enquire  into  the  &ct  whether  war  had  been  declared ; 
the  oonsul  confirmed  the  intelligence  he  had  previously 
reoetved*      He  accordingly  carried  the  vessel  to  Eng- 
landf  and  discovered  that  war  had  not  commenced; 
however,  he  refused  to  deliver  her  up  without  the  con- 
sent of  the  Defendant;  and  ultimately  a  suit  was  com- 
menced in  the  Admiralty  Court  against  him,  by  the 
owners,  in  which  he  was  obliged  to  restore  the  vessel, 
and  ordered  to  pay  costs  and  damages  for  the  deten- 
tion;   the    amount    which    the    owners    claimed   was 
5742{.  18^.  2d.     The  amount  to  be  allowed  them  was 
not  settled,  but  the  Defendant  in  his  answer,  stating 
that  he  was  liable  for  this,  insisted  upon  retaining  in  his 
hands,  while  the  matter  was  ^lending,  a  sum  sufficient  to 
meet  what  he  might  be  obliged  to  pay  on  that  account 

There  had  been  an  order  for  payment  into  Court,  by 
the  defendant,  of  500/.,  in  part  of  the  Plaintiff's  claim; 
and  also  for  him  to  pay  in  the  sum  of  5742/.  18^.  2d^ 
by  way  of  indemni^,  and  to  defray  what  might  be 
awarded  against  the  captors  by  the  Admiralty  Court; 
thus  the  Court  sanctioned  the  demand  that  the  Defend- 
ant had  made,  by  ordering  the  money  to  be  detained 
pending  the  proceedings. 

A  compromise  afterwards  took  place  with  the  owners ; 
they,  through  the  medium  of  F.  Dc  Tastet,  their  agent, 
agreeing  to  accept  550/.,  and  to  ^ve  up  their  claim  to 
the  costs  and  damages.  The  Defendant  accordingly  paid 
the  550/.  in  January ,  1808:  this  sum,  together  with 
the  other  expenses  occasioned  to  the  Defendant  by  the 

detention 
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181 9.  detention  of  the  Spanish  ship  amounted  to  805/.)  and  he 
insisted  that  this  constituted  an  item  of  set-off  against 
the  claims  of  the  Plaintiff  and  the  rest  of  the  crew,  for 
their  shares. 

When  the  cause  came  on  upon  fiuiher  directions} 
on  the  7th  of  March^  1811»  the  Master  of  the  Rolls 
gave  his  opinion,  a  note  of  which,  taken  by  one  of  the 
counsel  on  his  briel^  I  have  now  before  me.  It  was  di- 
rected, that  the  805/.  should  be  deducted  from  the  pro- 
ceeds arising  from  the  sale  of  the  prizes,  and  that  the  re- 
mainder should  be  distributed  according  to  the  articles. 
The  next  question  was,  whether,  under  all  the  circum- 
stances, the  Defendant  should  be*charged  with  interest 
and  costs ;  here  the  interest  was  not  prayed  by  the  Bill. 
In  giving  his  judgment  on  this  point,  I  have  the  sads- 
fiurtion  of  seeing,  that  the  Master  of  the  Rolls  recognises 
those  principles  of  the  Court,  on  which  I  acted  in 
charging  the  Defendants  in  the  present  case.  He  says, 
that  the  defendant  had  not  done  his  duty,  for  he  ought  to 
have  made  up  his  accounts,  and  have  shewn  the  share  of 
each,  but  that  such  an  account  was  not  yet  made  up ;  that 
the  Defendant  ought  to  have  had  his  accounts  ready  to 
answer  the  Plaintiffs,  he  ought  to  have  offered  all  that 
was  due  to  them.  All  these  are  remarks  that  equally 
apply  to  the  present  case,  and  the  Master  of  the  Rolls 
concludes  by  saying,  he  ought  to  pay  interest;  deciding 
on  the  principle,  that  an  accounting  party  not  rendering 
accounts  properly,  must  be  charged  with  interest.  He 
also  decrees  the  Defendant  to  pay  the  costs. 

I  was  at  first  struck  witli  the  period,  the  1st  of  Jb- 
nuary,  1805,  from  which  the  interest  is  directed  to  be 
computed.  I  do  not  exactly  see  the  reason  why  that 
was  fixed  on;  it  is  not  the  time  of  filing  the  bill  or  the 

answer. 


Some  discussion  afterwards  took  place,  on  an  applica^ 
tion  to  vary  die  minutes,  upon  the  date  from  which  the 
computation  of  interest  should  commence :  the  time  of 
filing  the  Bill  was  at  length  fixed  on  by  agreement  be- 
tween the  parties. 
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«n$wer,  or  that  of  the  capture  or  condemnation  of  the  1819. 
prize.  It  was  pressed  that  the  computation  should 
commence  from  the  condemnation,  but  it  was  fixed 
at  the  1st  of  Janttan/flSOS;  there  was  an  interval 
between  this  and  the  condemnation,  which  might  per- 
haps be  the  interval  before  the  balance  was  received. 
It  does  not  clearly  appear  why  this  time  was  chosen,  but 
it  was  evidendy  not  upon  any  ground  that  varies  it 
irom  the  present  case. 

The  Defendants  have  nothing  to  complain  of;  we  are 
now  at  a  distance  of  twelve  years  from  the  time  of  the 
captures,  and  they  or  their  agent  have  had  the  money 
an  their  hands  during  that  time.  Indeed,  the  circum- 
stances are,  in  some  respects,  not  so  favourable  to  the  de- 
fisndants  here  as  in  the  case  referred  to;  for  there  a 
part  of  the  plaintiff's  demand  had  been  paid,  here  the 
entire  fund  has  been  retained.  On  the  whole,  I  think 
<he  opinion  I  gave  yesterday  perfectly  right. 


VoL-L 
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RoLUK  HOGHTON  V.  WHITGREAVE. 

Dee.  1.  16.2a 

Gift  of  real  RANDALL  UNDERHILL,  by  wiU,  dated  fiOth 
e^^ttft^  -MianrA,  1787,  after    giving    some   legacies,    gave 

life  interest  to  Isabel  UnderhtU,  his  wife,  whom  he  likewise  ap- 
iHd^to  *  pointed  to  be  his  sole  e^ecutri^,  all  the  residue  of  his 
truftees,  to  be  personal  estate  and  efiects,  and  all  his  real  estate  for  her 
money,  and  ^^  >  ^^^  ^^^  ^^^  death,  he  gave  the  same  to  T.  H.  F. 
cfivided  among  Whitgretvoe  mi  John  UnderhiUj  and  to  the  survivor  of 
font  named,  them,  and  to  th6  executors  and  administrators  of  such 
and  the  tur-     sufi^vor,  Upon  trust,  to  sell  and  convert  into  money  the 

▼ivori  or  suj^  * 

viYOT  of  than,  teal  ^tate. 

Tdote  only  are 

entitled  who 

funrire  the  He  th^  proceeded  as  follows :  — - 

widow. 

'^  And  I  further  direct  and  ordaiti,  that  the  mo» 
nies  arising  from  the  sale  of  such  my  real  estate,  as  also 
all  the  rents  and  advantages  arising  therefrom,  from  and 
after  the  death  of  my  said  wife,  until  the  sale  thereof;  as 
well  as  all  the  rest,  residue,  and  remainder,  of  my  per- 
sonal estate,  not  by  me  herein  or  otherwise  disposed  of, 
be  paid  and  equally  divided,  share  and  share  alike, 
amongst  mine  and  my  wife's  nephews  and  nieces  herein- 
afler  menticmed,  and  the  survivors  or  survivor  of  them, 
viz.  Ann  Mans^ld^  Mary  Martin^  John^  Mary^  and 
James  Whitfield:  Catharine  and  Frances  Pendrill; 
Maty  Field,  alias  Farrel ;  Thomas  Peake,  Edward  and 
Catharine  H(^hton,  and  Henry  Stychj  my  wife's  great 
nephew :  And  I  do  hereby  give  and  bequeath  the  same 
to  them  and  to  the  survivors  or  survivor  of  them,  afler 
the  decease  of  my  wife,  and  in  manner  aforesaid.' 


»> 


The  testator   died    in   1795,    leaving  a  small    r^ 
estate,  and  some  personal  piroperty.     His  wife,  whoaur- 

vived 
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med   him,  died  in  1802;    upon  which  the  trustees,  1819. 

WhUsreave  and  UnderhUi  sold  the  real  estate,  accord-  \,^ ^   ~' 

ing  to  the  directions  of  the  wilL    The  money  arising  «. 

from  the  sal^  together  with  the  produce  of  the  personal  Wwrftaiff*. 
estate^  amounted  to  1542/.  6^.  3^^ 

In.  181  S|  Catherine  HoghUmf  and  four  other  of  the 
residuary  l^[atee%  instituted  a  suit  against  Whitgrecpce^ 
who  had  survived  his  co-trusUee,  for  the  payment  of 
their  shares.  WTiitgreave  afterwards  dying,  the  suit 
was  revived  against  his  administrator.  The  decree, 
dated  29th  Jubfj  I8I79  directed  the  usuail  accounts,  and 
an  enquiry,  as  to  which  of  the  residuary  legatees  named 
in  the  testator's  will  were  living,  and  which  of  them 
were  dead,  and  when  such  as  were  dead  respectively 
died. 

By  the  report,  dated  6th  August ^  1819,  it  appeared 
that  two  of  the  residuary  legatees  died  in  the  lifetime  of 
the  testator ;  four  others  survived  the  testator,  but  died 
in  the  lifetime  of  his  widow ;  the  remaining  six  survived 
die  widow.  Catherine  Hoghton  had  taken  out  adminis- 
tration de  bouts  non  to  the  testator ;  but  there  was  no 
personal  representative  to  the  residuary  legatees  who 
dead. 


On  the  cause  coming  on  for  farther  directions,  the 
question  arose,  whether  such  of  the  residuary  legatees 
as  died  after  the  death  of  the  testator,  and  during  the 
life  of  his  widow,  took  vested  interests ;  there  was,  how- 
ever, no  party  before  the  Court  to  support  their  interest, 
excepting  Catherine  Hoghtouy  whose  own  interest  as  a 
legatee  was  adverse.  It  was  urged  that  the  fund,  which 
ygiVM  not  large,  would  be  materially  diminished  by  the 
expence  of  taking  out  administration;  and  leave  was 
therefore  given^  under  the  circumstances,  fpr  counsel  to 

L  2  tppear 
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181^.       appeur  to  represent  C  Hoghton^  in  her  character  of  ad- 
'„■  '  ■  '      ministratrix. 

V.  •     -       - 

WarroBBATK. 
/  D0O.  16.  Mr.  E.  R,  Daniellj  for  the  Plaintiffs.     The  gift  to  the 

trustees,  for  the  purpose  of  selling,  is  not  to  take  efiect 
till  the  death  of  the  testator's  widow ;  nothing  is  given 
to  the  trustees  till  then.  It  seems  to  be  a  rule,  that 
where  the  interest  is  given  to  one  for  life,  and  the 
principal  is  not  given  to  or  in  trust  for  the  legatees,  till 
afler  the  expiration  of  the  life  estate*  then  the  interests 
shall  not  vest  till  that  period.  This  is  laid  down  in 
BiUingsley  v.  JVilkj  3  Ath  219*  The  case  of  Br(^ave  v. 
Winder^  2  Ves.jun.  6S4.  corresponds  closely  with  this. 
Real  estate  was  given  to  the  testator's  nephew,  and  his 
first  and  other  sons  successively  in  tail  male,  with  remain- 
der to  trustees  to  sell,  and  to  distribute  the  produce, 
among  the  three  sons  and  daughters  oi  Anne  Winder,,  or 

the  Survivors  or  survivor  of  them.  Two  died  before 
the  distribution,  and  it  was  held  that  their  shares  were 
not  vested.  Lord  Lovghborough  said,  that  when  it  was 
fixed  that  they  were  to  take  it  in  nv>ney,  there  was  no 
gift  till  the  distribution. 

In  the  latter  part  of  the  will,  the  testator  gives  the 
fund  to  the  legatees  ajla-  the  death  of  his  wife,  con- 
necting the  time  of  payment  with  the  substance.  This, 
taken  alone,  would  suspend  the  vesting.  Hanson  y. 
Graham,  6  r<?5.  239. 

Mr.  iVhitmarsh,  on  the  other  side.  It  is  to  be  ob- 
served here,  that  the  testator  has  specified  each  of  his 
legatees  by  name ;  be  meant  to  give  a  beneficial  interest 
to  each  of  them.  "With  respect  to  the  words  "  survivors 
or  survivor,"  they  must  be  taken  to  refer  to  the  death 
of  the  testator,  and  to  prevent  an  intestacy,  as  to  the 
shares. of  those  who  died  before  him.     There  can  be  no 

differ- 
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dilFerence  between  giving  it  to  the  wife  for  life,    and        1819. 

then  to  be  sold  and  divided,  and  giving  it  at  first  to  the       ~    "  "^Z 

trustees  to  sell,  and  directing  the  interest  to  be  paid  to  v. 

the  wife  for  life,  and  then  the  principal  to  be  divided.      ^to»«^^*' 

When  he  says  he  gives  it  to  them  after  the  death  of  the 

.wife,  he.  means  only  that  at  that  time  those  who  survive 

him  are  to  receive  it.      In  Weedon  v.  Felly  ^Aik.  1^3. 

.the  language   was  nearly  the   same  as  here,  but  the 

glares  were  held  to  vest  before  the  death  of  the  tenant 

•f9rlife»^ 

Mt.E*R.  Danidlj  in  reply.  The  case  cited  does  not 
meet  the  present.  The  bequest  there  was  to  the  trustees 
.at  first ;  here,  not  till  after  the  death  of  the  tenant  for 
^ife ;  and  it  is  upon  that  distinction  that  Brograve  y. 
Winder  rests.  In  that  case  the  names  were  not  raeiv 
tioned,  but  the  persons  were  fixed  as  definitely;  they 
were  described  as  the  three  sons  and  daughters  of  Anna 
Winder. 

The  Master  of  the  Rolls. 

hi  this  case  the  legatees  are  named :  that  seems  t^ 
constitute  the  main  distinction  between  it  and  the  case 
before  Lord  Loughhorough ;  but  I  think  the  observation 
was  a  fair  one,  that  in  that  case,  it  may  equally  be  sup- 
posed, that  the  individual  legatees  were  the  objects  of 
the  testator's  boiHity,  from  his  terming  them  "  the  three 
sons  and  daughters ;"  this  is  equally  descriptive  of  the 
individuals,  and  may  equally  be  argued  to  show  an  in- 
tention of  vesting.  '  In  other  respects,  this  case  seems 
to  fall  within   the    same   general  principles,    as  that. 
The  subject-matter  is  not  to  be  converted  into  money, 
till    after    the    death    of   the   tenant    for    life;    it   is 
then,  that  for  the  first  time,  any  thing  is  given  to  the 
trustees.     It  is  given,  upon  trust  to  be  converted  into 
money,  and  then  to  be  divided.    Thus,  not  only  was 

L  8  there 
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1819.       there  no  bequest  before  the  widow's  death,  but  the 
1,'""  '  '"  '     subject-matter  did  not  till  then  exist  in  the  shape  and 
r.  form  in  which  it  is  given. 

It  is  given  to  those  persons  and  the  survivors  or  sur- 
vivor of  them ;  and  seems  to  fall  under  the  general  rule, 
that  Iq^acies  given  to  a  class  of  persons,  vest  in  those 
who  are  capable  of  taking  at  the  time  of  distribution. 
Here  he  mentions  them  nominatim,  but  he  then  takes 
off  the  effect  of  that,  by  adding  the  words  <*  and  to  the 
survivors  or  survivor."  He  cannot  mean  to  the  sur- 
vivors in  his  own  lifetime,  such  as  survive  me ;  for  the 
governing  clause  (that  containing  the  gift)  refen  to  the 
death  of  his  wife,  as  the  period  when  it  is  to  operate. 
Must  he  not  then  mean  such  as  survive  at  the  death 
of  the  wife  ? 

He  then  proceeds  to  say,  that  he  gives  to  them  tod 
to  the  survivors  and  survivor ;  that  might  possibly  bear 
the  construction  put  on  it  by  Mr.  Whitmarshy  that  be 
meant,  that  the  thing  given  should  go  to  those  who 
survived  him  after  the  death  of  the  wife;  but  that  is 
answered  by  remarking,  that  he  has  added  the  words 
**  in  manner  aforesaid." 

Mj  present  impression  is,  that  the  Plaintifib  are  en- 
titled. If  I  see  reason  to  alter  my  opinion,  I  will  men- 
tion it  again. 


J>^^fo.  The  Master  of  the  Rolls  said   he  bad  read  ovef 

the  will,  and  continued  of  the  same  opinion  as  be- 
forew  (a) 

{a)  When  words  creating  a  Burvivonhlp  among  legatees,  or 
Bierisees,  and  not  expressly  confined  to  any  particular  period,  art 
^topSsrudded  16  tnifrenions  giving  a  tenatacy  \n  cottunoitiy  in  order  t6 

pM- 
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the  eflbct  of  the  latter,  it  becomes  necessary  to  iispoie  pome 
liaiitatioB  upon  the  former.  In  Brograve  v.  Winder,  the  survivor- 
ship was  continued  till  the  death  of  the  tenant  for  life;  and  in 
ffaweg  V.  Hawei,  5  Atk.  524.  1  Vet.  17.  ]  Wilt.  165.  M§ndes 
▼.  Mend€if9  Atk,  619.  1  Vtt.  89.  dU  the  legatees  attained  twenty- 
one.  Tliese  were,  in  each  of  these  cases,  the  periods  when  the 
payment  was  to  take  place.  In  Benden  v.  Suffolk,  1  P,  W,  96.  the 
time  fixed  on  by  Lord  Cowper  was  the  death  of  the  testator.  His 
decree,  however,  was  reversed  in  the  House  of  Lords,  1  Bro,  P,  C. 
139.  4  JhmL  574.  where  it  seems  to  have  been  considered  that  the 
survironhip  was  to  extend  till  the  time  when  the  debt,  which  was 
the  subject  of  the  legacy,  should  be  received,  and  when  the  legacy 
woold  therefore  become  payable.  This  was  the  construction  eon- 
tended  fiir  in  the  appellant's  case,  and  is  sta^  to  have  b^en  the 
^rpund  of  the  decision  in  Lord  Harcourt's  Af.  S,  Tobfei,  8  Vm, 
^89.  14  Fin,  487.  and  in  1  Ves.  14.  8  Ves.jun,  6J8.  A  reference 
to  the  death  of  the  testator  has  been  termed  an  unnatural  con- 
stnictioB,  and  one  not  to  be  resorted  to  if  any  other  can  be  found, 
I  r#9, 14,  S^onei  v,  Hunify,  1  Vet.  167.  HuucU  y.lLong,  4  Vct^  $JSi. 
It  has^  however,  been  adopted  in  Barker  v.  Giiei,  8  P,  W,  880* 
Sirmger  v.  Phittipt,  1  Eq.  Ca,Ah.  892.  Trotter  v.  WiUiam,  Pree.  m 
Ck,  78.  fi  Eq,  Co.  Ab.  344.  King  v.  Tatflor,  6  Vet,  806.  where  the 
Aipiimliop  was  tp  take  place  at  the  death  of  the  testator;  and  al«# 
In  Ijip  foUpwing  cases,  where  it  was  postponed  to  a  subs^qu^t 
penod:  Wliton,  v.  BayUyy  5  Bro.  P.  C  388.  3  Tond,  195.  Boe6tui 
▼•  Detm,  2  Fet.jun.  265.  4  Bro.  C.  C.  403.  Perry  r.  Wocdt,  8  Vet, 
805.  Mdberly  v.  Strode,  3  Vet.  450.  See  also  BlutH  r.  CranweU, 
I  SaOL  886.  3  Lev,  373.  Earl  qf  SalUbury  v.  Lambe^  1  Eden.  465. 
Amh.  983.    Rqs0  v.  mU,  8  Burr.  1881. 


J819. 


HeevTeir 
WHiToaiAva. 


Ex  parte  MYEBJ5C0UGH. 


ROLU. 

Dec.  90, 81. 


ri^IIS  yas  the  petition  of  an  inftnt^  for  «  r^ferenot  Reference  for 

•*    to  approve  of  a  guardian,  and  of  a  proper  sam  to  "r*"**!^? 

be  allowed  for  bis  maintenance.  The  amount  of  his  pro-  ordered  on  pe- 

fMT^ uraa  stated  to  bp  about  8002.  j^ifxmum.  Jj^"''^'*^ 
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1 81 9.  Mr.  Spence^  for  the  petition,  mentioned  the  case  df 

_    "  ^       Ex  parte  Mountfbrt,  15  Ves.  445.,  and  intimated,  that  if 

MYEascouGH.  it  appeared  to  the  Court,  that  it  was  irregular  to  make 

this  order  on  petition  without  a  suit,  the  parties  were 

willing  to  file  a  bilk 


The  Master  of  the  Rolls. 

I^*  S4.  The  case  of  Ex  parte  Mountfort  has  suggested  the 

doubt,  whether  the  question  of  maintenance  can  be  dit- 
posed  of  on  petition  without  suit;  and  it  seans,  on 
principle^  that  there  would  be  a  difficulty  in  making  an 
order  of  that  kind,  when  it  is  not  certain  what  the  iiind 
will  be,  out  of  which  the  allowance  is  to  be  made^  But 
I  think  we  are  here  relieved  from  the  difficulty ;  for  it 
appears,  by  the  report  of  the  case  jubt  mentioned,  that 
the  Lord  Chancellor  communicated  with  the  Master  of 
the  Rolls  upon  the  subject,  and  afterwards  made  the 
order.  We  may,  therefore^  feel  assured,  that  the  doubts 
entertained  by  the  Lord  Chancellor  were  finally  satisfied 
by  that  communication. 

His  Honor  then,  after  noticing  the  following  au- 
thorities, HampderCs  Case^  Harg.  Co.  Litt.  89  a.  note.* 
Ex  parte  Odel^  cited  2  Atk.  315.  Ex  parte  Peploe,  iU 
Ex  parte  Thomasy  Amb.  146.  Lady  Teynham  v.  henr 
nard  {a\  2  Bro.  Pari  Cases,  539.  4  TomL  302.,  pro- 
ceeded thus : 

(a)  In  2  Atk.  316.  and  3  Bro,  C.C.  SOU  this  is  stated  as  a  case 
where  maintenance  was  ordered  on  petition.  The  statement,  how- 
ever,  differs  from  the  report  in  Brown.  Part,  Cat,  according  to  which 
the  dispute  was  on  the  right  of  guardianship;  and  this  point  cfid  pot 
arise,  the  infimt  being  only  entitled  to  a  reversionary  estate,  md 
having  no  property  in  possession.  The  order  of  the  Lord  Chancellor 
related  to  a  sum,  which  the  grandfather  offered  to  allow  for  the  in- 
fant's support :  it  was  reversed  by  the  House  of  Lords,  who  asngned 
the  guardianship  to  the  grandfather,  but  gave  no  directions  on  the 
Miliject  of  maintenance. 

The 
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Tlie  practice  was  followed  by  Liord  Hardwicke  in  Ex        )8I9; 
parte  Whitfield^  2  Atk,  315.;    and  he  there  states  the      ^J~ '  '-  ^ 
reasons  for  it.     ^^  There  may  be  a  great  convenience  i»  Mysmcouob. 
applications  of  this  kind,   because  it  may   be  a  check 
upon  infants,  with  regard  to  their  behaviour,  and  it  may 
be  an  inducement  to  persons  of  worth  to  accept  of  tbe^ 
guardianship  when  they  have  the  sanction  of  this  Court 
for  any  thing  they  do  on  account  of  maintenance,  which 
otherwise  would  be  at  their  own  peril,  and  likewise  of 
use  in  saving  the  expence  of  a  suit  to  the  in&nt's  estate." 

In  Ex  parte  MowUforty  the  Lord  Chancellor  ex- 
presses  doubts  upon  the  pointy  and  refers  to  the  case  of 
Ex  parte  Salter^  2  Dick.  769:  (a)  There  it  was  folly 
•tak^i  into  consideration,  an  order  made  by  Lord  7%t/r- 
law  having  been  stopped  by  the  Register.  The  subject 
was  afterwards  considered  by  Lord  Loughborough  and 
Lord  jUvanlet/j  who  were,  as  Dickins  supposed,  averse 
to  granting  the  order,  unless  the  parties  would  engage. 
to  file  a  bill. 

Ex  parte  Mountfort  is  the  last  authority  :  there  the 
Lord  Chancellor  made  the  order.  I  am  informed  by 
the  Roister  that  it  has  since  been  followed,  and  I 
have  also  communicated  with  my  predecessor,  who  con- 
firms that  account.  {J>) 

(a)  See  also  5  Bro,  C,  C  500.  S,  C.  A  similar  order  was  made 
by  Lord  Thurlow  in  Ex  parte  Kent,  3  Bro.  C.  C.  88. 

(b)  In  Corbett  v.  Tottenham,  1  Ball  4*  BeaUyy  60.  Lord  Chancellor 
Maimert  states  it  to  be  the  practice  not  to  allow  maintenance  on 
petition  where  the  property  is  considerable,  where  it  is  necessary  to 
tike  accounts  in  the  Master's  ofi&ce,  or  in  cases  where  trustees, 
in  whom  a  discretionary  power  is  vested,  are  called  upon  to  allow  a 
ttdntenance  for  minors. 
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1819. 


Dec.  21*.  ROSS  V*  ROSS. 

be  pud  at  S5,  in  EnglandjXnsAe  his  wiU,  dated  5tb  May^  1790; 

and  25,1f  Uie   containing,  amongst  others,  the  following  bequest, 
executors 

fbould  think  « »     .  »  ^^.  ,       ^  i  m 

proper;  and       '      1  P^  to  my  son  Jama  Hulop  BosSj  the  sum  of 

Sihf  SSST  ^^^^'-^  ^^*^  ™^"^  ^^  ^^^  Britain,  to  be  paid  to 
time,  with  a  him  at  his  age  of  twenty-five  years,  or  at  any  time  be- 
oYor^in'aue  ^"^^^  the  age  of  twenty-one  and  twenty-five^  should  my 
A.  should  not  executors  think  proper  so  to  do^  and  the  interest  thereof 
pose  of  it  by  "^^  ^  mean  time^  to  be  affiled  towards  his  maintenance 
^  or  other-  qqcI  education ;  and  in  case  the  said  Jamet  Hishp  Ron 
life-time:  the  should  not  receive  or  dispose  of  by  will  or  otherwise^  in 
Sd^kL^''"  his  lifetime^  the  aforesaid  sum  of  2000/.,  then  the  s«d 

sum  shali  return,  and  be  paid  and  payable  to  the  heir 
entail,  in  possession  of  the  estate  of  Shandmick  for  the 
time  being.' 


99 


The  estate  mentioned  in  this  bequest,  situated  in  the 
county  of  IZens^  had  previously  been  settled  by  the  tea- 
^mor,  by  a  deed  of  entail,  in  fevoiar  of  Jlean  BoUf  his 

eldest  daughter. 

James  Hidop  Boss  survived  the  testator,  and  died  in- 
testate^ in  the  year  1810,  having  attained  the  age  of 
twenty-five  years.  He  had  not  received  the  9O&0U 
legacy,  but  in  a  suit  instituted  by  Jean  JtosSf  against  the 
executant  to  which  J.  H.  Boss  was  not  a  party,  the  ac- 
counts of  the  testator's  estate  had  been  taken,  and  aanm 
of  1182/.  had  been  found  by  the  Master  to  be  the  pro* 
portion  payable  to  J.  H*  Boss,  in  respect  of  his  legacy : 
this  sum  was  accordingly  carried  over  to  his  separate 

accountt 


* 


*:;.■)  ■^tn[■J^\ 
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aooount^  and  invested  in  tlie  purchase  of  189R  3  per        IS  19. 
cerU*  annuities. 

J.  H.  Bass  being  illegitimate,  administration  of  his 
personal  estate  was,  at  the  nomination  and  on  the  behalf 
of  the  Crown,  granted  to  George  Matde,  esq.,  who  now 
petitioned  for  a  transfer  of  the  sum  of  1891/.,  and  the 
dividends  which  bad  accumulated  upon  it. 

Mr.  Shadwelly  for  the  petitioner.  The  discretion  which 
the  testator  empowered  his  executors  to  use  as  to  the 
time  of  payment,  was  confined  to  the  period  between 
the  kgatee's  age  of  twenty-one  and  twenty-five.  When 
he  attained  twenty-five^  that  discretion  ceased,  and  the 
kga^  vested  absdutely.  EGs  giving  the  interest  con- 
finttt  the  intuition  of  vesting. 

The  danse  in  whidi  the  legacy  is  given  over,  if  he 
dudl  not  receive  and  dispose  of  it,  may  be  construed  to 
refer  to  the  period  before  his  attaining  twenty-five,  and 
to  his  dying  during  that  time,  without  the  executors 
having  thought  fit  to  allow  him  to  reodve  it.  But,  in- 
y  of  this,  is  the  dause  such  as  the  law  allows ; 
a  legacy  first  be  given  abscdutely,  and  then  be  given 
ov«r  ton  the  eontingmcy  of  its  not  being  received  and 
diipoeed  t>f?  I  should  contend,  also,  that  the  tranrfer  to 
his  separate  account,  must  be  considered  as  equivalent 
to  receiving  it,  within  the  meaning  of  the  testator. 

Mr.  Home  and  Mr.  Kinderskyf  for  Jean  Boss.  The 
danse  by  whidi  the  legacy  is  given  over,  cannot  be  con« 
fined  IB  its  operation,  to  the  period  pricM*  to  the  legatee's 
ittlWiing  twenty-five.  The  expressions  evidently  give 
Us  whole  life  for  receiving  and  disposing  of  it.  It  was 
mtetmty  also^  that  he  should  «fiiq)Ose  of  the  sum  as  well 
as  recdve  it;  Mid,  therefore,  evcta  if  a  constructive  ve^ 

ceipt 
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1819.       ceipt  ¥rpuld   satisfy  the  meaning  of  the  testator,   thai 
alone  would  not  be  sufficient. 

It  is  contended,  that  the  bequest  over  is  repugnant  to 
the  prior  gift;  but  this  is  not  similar  to  the  cases,  in 
which  an  attempt  is  made  to  restrain  alienation.  It  is 
ID  substance,  the  same  as  if  the  bequest  had- been  to 
J.  H.  Bass  for  Itfe^  with  a  general  power  of  appointment, 
and  a  gift  over,  in  the  event  of  his  not  exercising  that 
power. 

:  There  are  also  other  circumstances,  which,  though  not 
now  in  evidence,  it  may  perhaps  be  proper  to  enquire 
into,  with  a  view  to  the  elucidati<Mi  of  the  wiiL  «/•  /£ 
BosSy  firom  a  paralytic  disorder,  was,  at  the  time  the  wiU 
was  made,  in  a  state  of  bodily  and  mental  imbecility,  finom 
which  it  was  very  doubtful  whether  he  would  recover; 
and  it  was  probably  the  intention  o(  the  testator,  in 
making  a  provision  for  his  son,  to  secure  its  return  lo 
his  &mily,  in  the  event  of  that  malady  continuing.    '   i 


It  is  to  be  remarked  als6,  that  the  testator 
native  of  Scotland  ^  his  will  was  prepared  in  that 
country,  and  it  is  understood,  \  that  according  to  the 
Scotch  law,  the  operation  of  the  clause  in  question  would 
be^  to  carry  over  the  legB^,  in  the  events  that  hsve 
happened. 

7^  Master  of  the  Rolls. 

The  question,  I  think,  is,  whether  this  will  vests  the 
absolute  property  oS  the  legacy  in  the  Iq^atee.  If  it  do 
give  the  absohite  property,  the  right  oS  disposing  of  ity 
or  its  devolution  upon  his  representatives  would  fioUov  « 
a  matter  of  ooonse,  unless  there  be  something  else  vriiidi 
cuts  down  the  gift ;  nothing  but  that,  can  prevent  dit 
l^gal  consequoices  of  proper^  finom  ensuing. 
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It  seems  to  me,  that  I  cannot  put  an  interpretation  on  1819. 
the  words  of  this  will,  by  considering  that  it  is  very 
likely  that  the  testator  was  referring  to  other  circum- 
Btances ;  to  the  imbecility  of  his  son,  or  to  the  effect  of 
the  Scotch  law.  It  is  probable  that  he  may  have  con- 
templated these  circumstances,  but  being  bound  to  take 
this  as  the  will  of  a  domiciled  English  subject,  I  must 
construe  it  without  reference  to  them,  and  determine  the 
consequences  of  what  appears  on  the  fece  of  the  will 
itselt 

Now  every  word  he  has  used  tends  to  vest  the  legacy. 
First  it  is  given  to  be  paid  at  twenty-five;  if  it  stopped 
there,  it  would  clearly  be  vested,  the  time  of  payment 
not  being  annexed  to  the  substance  of  the  gift ;  it  then 
proceeds,  "  or  at  any  time  betwixt  the  age  of  twenty- 
one  and  twenty-five ;"  this  was  only  to  accelerate  the 
payment ;  the  executors  were  to  pay  it  before  the  first 
period  if  they  thought  fit;  the  interest,  in  the  mean 
time,  is  to  be  applied  to  his  maintenance:  another  fea- 
tore  of  vesting.  If  the  bequest  had  stopped  here,  then, 
if  he  had  dietl  between  twenty-one  and  twenty-five,  or 
even  during  his  minority,  it  would,  according  to  the 
cases,  have  been  vested  in  him  ;  but  the  event  renders 
it  unnecessary  to  consider  what  would  have  been  the 
consequences  of  his  dying  under  age. 

The  legatee  then  acquired  an  absolute  interest ;  and 
then  comes  the  second  part  of  the  bequest,  by  means  of 
which,  you  must  endeavour  to  get  it  back  again ;  you 
must  say,  that  if  he  does  not  dispose  of  it,  it  is  to  re- 
turn from  him ;  but  I  do  not  recollect  any  instance  of  a 
will,  where  an  absolute  property  is  first  given,  with  a 
condition,  that  if  the  party  does  not  make  use  of  it,  it 
shall  go  over.  But  it  was  necessary  to  argue  it  to  that 
extent. 

This 
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181^  This  differs  from  a  poirer,  and  a  remainder  over  in 

defiuiit  of  its  exercise :  the  right  of  disposing  of  the 
legacy  is  given  him,  not  in  termmisy  but  as  a  coose- 
qoence  of  pn^rty.  How  does  he  acquire  the  power? 
It  is  not  given  as  a  power,  but  follows  from  the  pro- 
perty being  his.  (a)  The  testator  assumes  that  he  woohl 
have  a  right  to  itat  twen^-five;  dierefor^  V  he 
have  received  it,  and  not  have  disposed  of  it,  the 
pitid  m  solido  being  his  jnxiperty,  and  remaining  in  lus 
hands,  was  to  go  over  to  another.  But  if  you  give 
absolute  property  to  a  person,  you  cannot  subject  it  for 
his  life  to  a  proviso,  that  if  he  does  not  spend  it,  his  in- 
terest shall  cease.  One  of  the  consequences  woold  be^ 
that  if  he  had  not  spent  it,  and  were  to  die  indebted  to 
any  amount,  his  creditors  would  be  excluded  from  it. 
It  is  quite  a  novel  attempt  to  separate  the  devototion  of 
ipacfpfxty  from  the  property  itself. 

(«)  In  7^  AUorm^^-^emer^  y,  HmO^  SdJmfy^  1731.  Fiisg.  9.  514. 
IT.  XeL  15.  the  testator  give  to  his  son  and  the  hdrs  of  bis  bodf, 
all  his  real  and  personal  estate,  to  hb  and  their  own  use ;  and  in  case 
Ins  son  should  <fie  leaving  no  heirs  of  his  body  firing  he  gave  tSL 
and  so  moch  of  his  estate  as  his  son  should  be  actually  ponesnd  of 
at  the  time  of  his  death  to  the  Goldsmiths'  CooBpanj,  for  cettaia 
charitable  nses;  and  he  directed  them,  not  to  give  his  son  aaj 
troable  during  his  life  concerning  his  estate.  The  son  suflered  a 
recDToy  of  the  real  cstaDe,  and  it  was  held  hf  Lord  Chanrdbw 
Kmg,  Sir  J.Jekyff,  M.R.  mad  MtymoUs,  C.K  that  as  to  the  |MP> 
tonal  property,  **  the  limitation  over  was  void,  as  the  ahsoJntr 
ownenhq»  was  giren  to  Frameis  HmU^  the  son ;  for  it  is  to  him  and 
the  heirs  of  Us  body,  and  the  Oompany  are  to  hare  no  more  tlna 
be  ahali  have  left  unspent,  and  therefore  he  had  a  power  to  Apoaa 
of  the  wholes  m&ao&  povrr  aws  moi  exyreuif  gigen  kimy  imiii 
from  kk  ialeftnt'*  See  also  l^rica  t.  Otwttms^  2  Leom, 
Fhmden  v.  Okrft,  I  Fes.  9.  5  AiL  509.  Bfmtd  t.  iUbid;  Prtc  m 
OL  tOU  u.  ed.  Fmeft,  and  8  CW,  5^.  Lt  Jfmfrr  t.  ftanmkitt, 
iVve.tnCl.9ai.  A.  Wrmikrnfi  v.  Bnmmt^  4  T.  A  441.  il>nrv. 
Mmmimt^  1  Ar«.  C  C  179.  Strm^  t.  Bmrmard,  9  Bro.  CC  S8C 
V.  /Wrr,  3  Tes.  7.     Aiff  ?•  JTngs/a*,  1  JUr,  114. 
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GIBSON  V.  CLARK.  1^09.25. 

N  tkis  cause,  the  Master  having  made  his  report  in  A  grant  from 

fiivonr  of  the  Utle,  an  exception  was  taken  by  the  ^\d7o^n 

purchaser.  (excepted  in  • 

former  grant 
under  general 
The  fifth  objection  to  the  title  related  to  the  ad-  words^willbe 

vowaon  of  Bdfrrdf  a  part  of  the  premises  included  in  \  poaMssion 

the  pvniMBe.  evidenced  by 

*^  title  deeds  for 

133  yean  and 

King  Hemy  the  Eighth,  by  letters  patent  of  the  d7th  ^^  P^ 


year  oi  his  reign,  granted  to  John  Foster,  Esq.  and  his  Thevillof  ^* 
heirsy  all  the  house  and  scite  of  his  late  ceil,  or  of  his  ^l^!^ini^of 
monasteiy  otBamburgh  with  all  its.  rights,  member^  and  J^*  a  recovenr 
appurtenances  in  the  county  of  Northtmberland^  to  the  ^be  tithes  of 
late  monastery  of  iS^.  Oswald  in  the  same  county,  then  dis-  ^^^P^^^>  ^® 
solved,  fixmerly  belonging ;  and  all  and  all  manner  of  tbe  tenant/^ 
tithes  of  com,  grain,  and  hay,  yearly  growing  and  re-  ^h^^^'fV^* 
newing  upon  the  lands,  &c  in  Bamburgh  aforesaid ;  and  WUL  Tbe 
also  all  and  all  manner  of  other  tithes  wfaatsoerer,  ^ii^ass. 
je«rly  growing  or  renewing  in  Bamburgh  aforesaid,  and  Whether  the 
to  the  chapel  of  Belford  belonging,  and  to  the  same  late  act,  9  G.sT* 
foaoaalLery  formerly  belonging;  except  always,  and  to  ^  i^* applies 
the  king  and  his  successors,  reserved  all  and  singular  sons  ?  Qu. 
the  advowsons,  donations,  presentations,  and  rights  of 
patwwage  whatsoever,  to  the  said  cell  and  premises  be- 
loogfng  or  appendant. 

There  was  also  a  grant  by  letters  pateqt  of  the  8th 
Jmes  I,  o^  all  those  the  tithes  of  sheaf  and  grain, 
coining  and  renewing  in  the  whole  town  of  Belfbrdj 
which  same  premises  in  Bedford  aforesaid  formerly  were 
parcel  of  the  late  cell  of  Bamburgh^  and  to  the  late  dis- 
lolved  monastery  of  St.  OtmJd  in  the  county  of  York^ 

did 
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1819.  did  formerly  belong  and  appertain,  with  a  reservation 
to  the  crown  of  all  and  singular  advowsons,  donations, 
free  dispositions,  and  rights  of  patronage,  and  of  all 
and  singular  rectories,  churches,  vicarages,  chapels  and 
ail  other  ecclesiastical  benefices,  whatsoever  to  the  pre- 
mises or  any  part  thereof  in  anywise  belonging,  apper- 
taining, incident,  appendant,  or  incumbent. 

The  vendor's  title  to  the  tithes  was  derived  frcmi  these 
grants.  The  manner  in  which  the  advowson  had  been 
acquired,  did  not  appear ;  it  had  been  included  in  a 
covery  suffered  in  1709,  by  Charles  Montagu^  and  Ji 
his  son,  who  rested  their  title  upon  the  will  ofF.tbsUr^ 
dated  in  1 63 1 .  By  this  will  the  manor  and  tithes  were 
devised,  but  the  advowson  was  not  mentioned;  it  had 
afterwards  been  comprised  in  several  conveyances,  finer, 
and  recoveries.  In  1 774,  the  curacy  of  the  diapd  of 
Bdford  was  augmented  with  the  consent  of  the  governors 
of  queen  Armt^s  bounty,  by  A.  Durorij  the  patron,  (under 
whom  the  vendor  claimed,)  and  three  presentations  had 
been  made  by  him  and  his  representatives  in  the  years 
l??**^)  1792,  and  1803.  In  the  episcopal  registry  no 
presentation  was  to  be  found  earlier  than  that  in  177^; 
it  was  supposed  to  have  been  a  donative  till  then,  and 
it  was  so  stiled  in  Lib.  R^s ;  no  evidence  of  any  pre- 
vious nominations  was  produced. 

Mr.  Sngderij  in  support  of  the  title.  The  objection 
made,  is  that  no  grant  of  the  advowson  of  this  chapdrj 
from  the  crown  has  been  produced ;  but  in  the  first 
place,  it  does  not  ^pear  that  such  a  grant  was  neces- 
sary, it  may  never  have  been  vested  in  the  crown. 
From  the  tithes  of  the  chapelry  being  granted  away  in 
37  ffen.  8.  it  seems  that  there  was  no  endowment  then ; 
since  that  time  the  impropriator  must,  therefore^  have 
had  to  maintain  a  curate,  and  the  right  of  nomination 

6  would 


The  mdlum  iempus  act  (stat.  9  Geo.  3.  c.  16.)  would 
at  this  time  preclude  any  claim  from  the  crown.  That 
act  expressly  extaids  to  all  hereditaments,  under  which 
term  advowsons  must  be  included ;  and  any  doubt  of  that 
being  its  meaning  would  be  removed  by  the  ninth  aec- 
tion,  which  excepts  the  crown's  rights  to  the  manors, 
advowsons,  &c.  belonging  to  the  Savoy. 

Mr.  Hart^  Mr.  Homej  and  Mr.  Longley^  for  the  ex- 
ceptioDs.    The  advowson  of  Belfard^  as  well  as*  that  of 

(a)  fOn  Powell  v.  Milbanke  being  cited,  the  Lord  Chancellor 
obierfedy  that  Lord  Maiufield  used  to  say  that  It  was  one  of  the 
ben  dedded  cases ;  but  Lord  C.  B.  Eyre  said,  that  if  it  was  law, 
jwsuiayiion  was  run  mad.  See  also  the  Lord  ChancsUor's  ren^ark 
OS  tins  case,  8  Fet.  130.  n. 
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would  arise  to  him  in  respect  of  the  allowance  made        1619. 
by  him.     This  may  have  been  a  private  chapel  or  a  free 
chapel. 

I^  however,  this  advowson  did  once  belong  to  the 
crown,  any  Court  would  presume  a  grant,  after  an 
undisturbed  possession  of  more  than  130  years,  and 
three  presentations.  Thus  in  Powell  v.  Milbanke{a\ 
Omp.  103.  n.  Lord  Mansfield  left  it  to  a  jury  to 
presume  a  grant  of  an  advowson,  although  excepted 
in  a  fcnrmer  grant,  upon  two  nominations  and  a  long 
possessioD.  Similar  doctrine  is  laid  down  in  Bedk  and 
Beard^s  case,  1 2  Co.  4.  and  in  Mayor  ofHtdl  v.  //or- 
fifr,  Conap.  102.  These  cases  have  been  followed  and 
approved  in  Boe  dem.  Johnson  v.  Ireland j  1 1  East^  280. 
where  the  enfranchisement  of  a  copyhold  was  presumed ; 
and  in  Goodtitle  v.  Baldwin^  10  East^  488.  where  Lord 
EUenborough  states  it  to  be  the  constant  habit  of  the 
Comrts,  to  presume  grants  from  the  crown,  upon  a  pos- 
ot  twenty  years. 


Vol.  I.  M  Bam^ 
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1819.  Bambut!gh^  evidently  belonged  to  tbe  monastery  of  SL  Os- 
wakL  On  the  dissolution  of  the  monasteries,  it  must 
have  passed  to  the  crown,  and  being  excepted  in  tbe 
grants  that  are  now  produced,  unless  there  has  been 
some  other  grant,  the  crown  must  be  still  entitled.  To 
presume  a  grant  of  an  advowson  is  veiy  different  from 
any  of  the  other  cases  in  which  such  presumptions  have 
been  allowed.  From  the  nature  of  the  property,  tbe 
rights  it  confers  can  be  so  seldom  exercised,  that  mere 
nonuser  affords  very  little  evidence  against  the  title.  As 
to  the  nuUtim  tempus  act,  it  is  apprehended  that  it  has 
no  application  to  advowsons.  It  bars  the  crown's  rights 
only,  where  the  subject  of  the  claim  has  not  been  put  in 
charge  within  sixty  years;  but  there  is  nothing  here 
that  could  be  put  in  charge. 

The  Lord  Chancellor. 

If  the  title  of  this  family  be  evidenced  by  convey- 
ances and  deeds,  for  a  period  of  nearly  140  years,  and 
there  have  been  three  presentations  by  them,  and  none 
by  the  crown,  I  am  of  opinion,  that  this  is  a  case  in 
which  a  grant  would  be  presumed. 

Exception  over-ruled. 


The  ground  of  the  11th  objection  was,  that  in  the 
deed  making  a  tenant  to  the  pracipe  for  a  recovery 
suffered  in  1739,  the  premises  were  described  as  one-- 
third  of  the  tithes  of  the  village  ofBel/brth;  the  recovery 
was  suffered  of  one-third  of  the  tithes  of  the  parish  of 
Bdforth. 

.  It  appeared  that  Belford  was  a  .parish  or  cbspdrj* 
containing  within  it  the  vill  or  town  ^f  Belford^  together 

with 
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16S 


with  several  other  hamlets  and  villages  or  townships. 
The  tithes  of  the  township  of  Belford  formed  part  of  the 
present  purchase, 

Mr.  Sugden  mentioned  the  case  of  Stork  v.  Fox^  Cro. 
Jac.  120.,  cited  by  Bridgeman  C.  J.  in  Thomasin  v, 
Mackworthj  CaHet^  81. 


1819. 


The  Lord  Chancellor. 

If  there  be  a  tenant  to  the  pracipe  of  a  third  part  of 
the  tithes  of  the  vili,  and  the  recovery  be  su£Pered  of  a 
third  part  of  the  tithes  of  the  parish,  I  conceive  that 
the  tithes  of  the  lands  that  are  in  both  the  vill  and  the 
parish  wOl  pass ;  but  that  those  in  the  parish  and  not  in 
the  vill  will  not  pass. 

Exertion  over-ruled. 


t 


'I 

I 

,1 
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Conmendag  in  tbe  Sitxiiig»  after 

TRINITY  Term, 

59  Geo.  III.  182a 


between  HENRY  RALEGH  KNIGHT,  CHARLES      •''«"•  >«• 
RALEGH  KNIGHT,  an  Infiint,  by  his  Father  the 
•wd  HENRY  RALEGH  KNIGHT,  CHARLES 
FULLER  and  JANE  his  Wife,  and  FRANCES 
ELIZABETH  KNIGHT         -       -  Plaimtitfs. 

AND. 

HENRY  CHARLES  KNIOHT,  an  Infant, 

DBFSNDAirr. 

^HE  naintifis  w«re  entitled  to  diflferent  intereits  in  In  a  suit  to 
*  mminder,  in  certain  estates  ofwliich  RoSeri  Knight,  g^S^^ 
^  was  tenant  for  life,  with  remainder  to  his  first  and  tion  for  a  fiir- 
^  tons  in  tail  male.    The  Defendant  was  the  son  of  ^iion  of  wit- 
rife  of  Mr.  Boberi  I^ii,  bom,  as  it  was  alleged,  SJ^f^^^ 

^  cnicof  siedy  re- 

2*^  Ml  theerouad  tina  a  demiuTer  to 


Vot-i.  N 


some 


**■.' 
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1320.       sometime  after  a  separation  had  taken  place  between 
Knight       ^^"^5  ^^^  the  Bill  was  filed  in  August  1814,  to  perpe- 
V.  tiiato  testimony  of  his  supposed  iUej^timacy.     A  com- 

mission issue^  and  Mreral  witnesses  were  examined. 
Oh  the  4th  April  1816  the  time  for  the  examinations 
was  enlarged  for  two  months ;  and  subsequently  on  an 
affidavit  that  a  lady  residing  in  JE^ntnce  was  a  material 
witness,  the  time  for  her  examination  was  further  ex- 
tended, by  several  successive  orders,  till  the  2dth  June 
1816,  when  the  commission  was  closed.  Afterwards,  in. 
'^  Jdnuaty  1819,  the  Plaintiffii,  with  some  of  the  other  per- 
sons int^ijested  in  th^  tstate^  filed  a  siippkyienlaV  yjll  to 
perpetuate  testimony  to  some  other  important  fiurts  since 
discovered,  a  demurrer,  to^  which  was  allowed  by  His 
Honor  the  Vice.Chanc^or.  («) 

A  motion  was  now  made  on  the  part  of  the  Plaintifis, 
that  they  might  be  at  liberty  to  examine  one  of  the  for- 
mer witnesses  on  fresh  interrogatories,  touching  the 
'birth,  baptfem,  christening,  maintenance,  and  education 
of  the  Defendant,  and  that  they  might  also  be  at  libeir^ 
to  examine  three  other  persons  respecting  the  saiAe 
matters,  and  might  have  one  or  more  cbmmrsftion  or 
conmilssions  for  that  purpose.  It  was  stated  by  afBda- 
vit  ibak  the  Plaintiffs  and  their  solicitors  had  not  seen 
or  been  informed  of  the  deposhions  already  taken ;  they 
had  since .  difH^VQr^d  s^yef^l  material  fact$  as  to  tkei 
birthj^  biqptifCtt,  christening,  maintenance,  and  education 
of  the  Defendant,  with  respect  to  which  the  testimony  of 
the  wUoefyses  tb/^j  d^ired  to  examine  would  be  yfiy  - 
material.  Frcip)  jgq^c^nce  of  tl;w)se  fiw^ts,  ik^  had  nm 
been  able^  at  d;ie  fonner  examinatioiii,  to  obtain  tbei  evi-^ ' 
d^ce  pf  tbepo^  wJtu^  >9ras  in  danger  of  being  lost  if  a  ue^, , 

(a)  Reported  4  Matt  l.  After  the  detnurrer  was  allowed,  another' 
suit,  ID  which  witnesses  were  also  examined,  was  commenced  for  the 
aaine  pnrpos^  by  JMeri  Knighi,  Es^  aod  Georgkmm  Xnigki,  an 
infant,  who  were  not  parties  to  the  original  bill. 

^  exaip- 
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examination  was  not  permitted.  Part  of  the  new  mat- 
ter had  been  learned  from  a  communication  made  con- 
fidentially to  Mr.  jR.  Knighfi  hy  a  person  whose  name 
he  coald  not  disclose,  bat  who  was  stated  not  to  haire 
been  either  a  witness  or  commissioner  in  the  cause,  {a) 

Mr.  Jfingjleldj  Mr.  Healdj  and  Mr.  fVillis^  in  sap- 
port  of  the  motion,  contended  that  the  Court  had  often, 
upon  a  discovery  of  new  evidence  after  the  examination 
was  closed,  permitted  new  witnesses  to  be  examined,  or 
even  a  re-examination  of  some  of  the  former  witnesses, 
generally  directing  the  interrogatories  to  be  settled  by 
the  Master.  The  \^ce  Chancellor,  in  allowing  the  de« 
murrer,  expressed  liis  opinion  that  the  proper  course 
was  an  application  for  a  further  examination* 

Mr.  Jgavj  for  the  Defendant,  opposed  the  motion,  on 
the  ground,  that  the  Plaindfi  had  been  allowed  ample 
time  for  the  examination. 

The  Lord  Chancellor. 

This  is  an  important  motion.  The  Bill  is  to  perpe- 
tuate testimony,  and  it  is  in  vain  now  to  say,  that  it  is 
a  veiy  dangerous  sort  of  snit ;  but  by  this  motion  I  am 
desired  to  do  what  it  is  clear  cannot  be  done  till  after 
the  re*hearing  of  the  demurrer.  With  that  judgment 
standings  can  I,  upon  motion,  permit  that  which  the 
1^  Chancellor  has  refused  upon  suit  ?  If  the  judgment 

(m)  Oariiy  the  discmdon  remaiks  were  made  upon  Kune-pam* 
paphiythst  bad  appeared  io  the  public  papen^  relating  to  tbeproceed- 
bip  in  dus  cause.  The  Lord  Cbancellor  observed,  that  when  he 
ftrsteame  into  Wedmmster  HaH^  the  law  was  well  understood  that  it 
woald  be  a  contempt,  to  publish  the  proceedings  of  the  Court  before 
thejr  were  finished;  and  that  the  Court  had  no  jurisdiction  in  such  a 
matter  as  a  libel,  or  as  an  injury  to  the  parties,  with  aview  to  da- 
nmges;  it  could  only  be  complained  of  here  as  a  contempt,  as  to 
which  he  would  not  decide  till  it  was  brought  regularly  bef<Nrc  him. 


1S7 


1820. 


Knight 

V, 
KNIORTk 


N  2 


be 
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be  right,  it  1$  an  aoffw^r  to  this  motion ;  if  it  be  wroi^ 
I  cannot,  while  it  remains  upimpeacbed,  in  effect,,  aver^ 
rule  it.  Wlw»  a  man  suspects  that  a  supposititidus 
child  is  imposed  on  him,  he.  has.  a.  right  to  this  suit,  but 
he  must  proceed  by  regular  rule. 


.  On  perusal  of  the  afBdavitSy  I. am  struck  by  on^i  of 
the  circumstances  stated ;  and  as  t^^  rights  of  infiuita 
are  the  objects  of  the  suit,  I  must-  be  careful,  befoine  I 
act  upcm  information  thus  given,  to  the  truth  of  which 
no  one  pledges  himself  though,  from  idiat  b  disclosedf 
it  is  probable  that,  the  persons  making  the  nfl^di^vitt 
know  all  that  it  is  intended  to  examine  to.  Nothing  can 
be  dope  on  this  motion,  while  the  judgmeit  on  the  da* 
murrer  remains. 

Motion  refused  with  costa. 


Rolls. 
Feb.  1.  7. 


BURNELL.  tw  PROWN. 

■   :     .   -  ^  .  .        .  _  ..     .■ 

(Bcfi>reTheLordChiefBaKm  and  Master  Our,  for  th« 

Master  of  the  Rdls.) 


If  apurchsser  rjlHIS  was  a  smtto  cpmpd  the  completion  of  ike 

after  the  deli-      ■  ,  ^  *^,,  %      -^  ^     ^      '  m 

▼eryoftbeab-  purchase  of  an  estate,  sold  to  the  Defimdant  by 

ftW^^hicb.  auction  on  the  i  4th  5^/«»&T,  1812.  The  Defendant 
part  of  the  admitted  the  agreiement,  but  insisted  on  having  a  de- 
^JJ^JjB^^J^  duction  made  from  the  stipulated  price,  as  a  compen- 

a  right  of        sation  for  a  right  of  shooting,  hunting,  and  hawldngi 

•pwdn^  not 

mentioiied  in 

theparticulan  of  tale,  enten  into  possession,  he  waives  that  objection. 

Ine  objection  haijHliig  been  waived,  an  ofo  of  compensation  made  by  a  eWfk  ef 
the  vendor's  solicitor,  without  express  authority,  is  of  no  efifect.  i 

Purchaser  charged  with  5  per  cenL  interest  on  the  purchase  money  unpaid. 

which 
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■ 

had  been  reserved  over  a  part  of  ll)c  premises.  1820. . 
reservation  was  not  mentioned  in  the  particular^  or 
conditions  of  sale,  and  the  Defendant  stated  in  his  an« 
that  he  was  induced  to  purchase  the  estate,  which 
contiguous  to  one  of  his  own,  chiefly  for  the  sake  of 
tfa^  game.  A  deposit  of  ten  per  cent,  was  paid  soon 
af^cr  the  sale ;  the  remainder  of  the  purchase  money,  ac- 
covding  to  one  of  the  conditions,  wa^s  to  be  paid  on  tlic 
<?  J5th  April  following,  at  which  time  |)o$ses8ion  was  to  bo 
gri  veo. 

It  appeared  that  ill  January^  1813,  the  abstract  was 
delivered,  which  stated  the  reservation  in  question.     In 
t\»e  month  of  AprU  following  the  Defendant,  upon  his 
own  request,  was  let  into  possession.      Several   letters 
fined  between  the  Plaintiff  and  Defendant  and  their 
solicitors,  and  the  greater  part  of  the  purcjiasc  money 
wnpiid,  without  any  objection  being  made  to  the  com- 
pletion of  the  purchase,  on  the  ground  of  the  reservation, 
tin  Odober  in  the  same  year,  when  the  Defendant's 
iQ&itor  claimed  to  have  some  compensation  made  for  it. 
A  dak  of  the  Plaintiff's  solicitor j  in  answer  to  the  letter 
cootsiaing  this  claim,  said  that  a  reasonable  compen- 
tt&m  would  be  allowed:  this,  however,  was  done  with« 
OQt  the  concurrence  of  the  Plaintifi^   who,  upon  its 
OQR&og  to  his  knowledge,  refiised  his  assent.     The  clerk 
iMiBg  examined  in  the  cause,  admitted  that  he  had  no 
cxprm  authority  from  the  Plaintiff  or  his  solicitor,  to 
^ooedeto  the  Defendant's  demand. 

The  conveyance  had  been  delayed   for  some  time 

bf  a  difliculty  about   the   description   of  the  parcels, 

Md  afterwards  by  the  necessity   of  levying  a  fine  of 

pirt  of  the  premises.    The  Plaintiff's   solicitor  had, 

after  the  Defendant  was  in  possession,   furnished  him 

with  additional  papers,  which  were  required  to  give 

some  information  not  contained  in  the  abstract.    The 

N  3  Plain- 
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1830. 


Plaintifl^  on  recetving  from  the  Defendant  the  portioB 
of  the  purchase  money  whidk  was  paid  to  him,  ga^e  a 
reoript  undertaking  to  be  aecountaUe  for  it. 

That  part  of  the  purchase  money,  which  had  not  been 
paid  to  the  Plaintiff,  had  been  ordered  into  Court. 


Mr.  Heald^    Mr.  Bdt,    and   Mr.  Sugda^   tn  tba 
Phiintiff. 


•  . 


If  this  case  had  rested  upon  the  contract  ori| 
entered  into,  we  could  not  have  resisted  the  claim  of  the 
Defendant  to  a  compensation ;  but  the  subsequent  trans- 
actions have  placed  the  parties  in  a  very  difierent  situ- 
ation. The  abstract,  which  was  put  into  the  Defisndant's 
liands  soon  after  the  sale^  expressly  mentioned  the 
reservation :  it  was  distinctly  brought  under  the  view  of 
himself  and  his  solicitor;  and  it  must  be  conduded  that 
he  was  from  that  time  apprised  of  it.  Much  slighter 
circumstances  woidd  be  sufficient  to  affect  him  with 
notice.  Moore  v.  Bennet  (a),  Coppin  v.  Ferm^hougk  {p\ 
Daniek  v.  Davison,  {c)  His  taking  possession  when 
aware  of  this  difficulty,  without  intimating  to  the  Plain- 
tiff any  expectation  of  a  compensation,  can  only  be  attri- 
buted to  a  willingness  to  take  the  estate  as  it  was.  It  was 
a  wiuver  of  the  objection.  Flttdyer  v.  Cocker^  [i)  Thus, 
in  Fordj/ce  v.  Ford  (e)^  a  person  who  had  purchased 
leasehold  estate  represented  to  be  freehold,  and  after 
learning  from  the  abstract  the  nature  of  the  tenure  made 
no  objection,  was  hdd  to  have  acquiesced  and  to  be 
bound  to  accept  it.  A  person  who  has  been  in  the 
enjoyment  of  the  property,  can  never  be  permitted,  when 
he  is  called  upon  to  perform  his  part  of  the  agreemeot^ 
to  raise  objections,  which  he  has  long  known,  and  sup- 
pressed till  it  serves  his  purpose  to  bring  them  forward. 


(a)  S  Ch.  Co.  S46. 

ii)  12  Kei.5rr. 


(*)  2BrD.L\C.20\. 
(e)  4  Mro.  C\  i\  494. 


(c)  16  Ves.  249. 


The 
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The  objectiou,  that  was  thus  abandoned,  could  not  be  1820. 
set  up  again  by  the  unauthorised  act  of  the  solicitor's 
clerk.  For  such  a  purpose  the  authority  must  be  ex- 
press. 'Haioard  v.  BraUkmaite  {a)^  Blore  v.  Sutton  {b) ; 
and  even  if  the  solicitor  himself  had  been  empowered 
by  Bumdlf  on  the  well  known  principle  del^atus  turn 
jwiest  ddegare^  his  power  could  not  be  transferred  to  bis 
clerk,  (e) 

Mr.  Home  and  Mr.  Pepys  for  the  Defendant. 

■  The  nature  of  the  transactions  excludes  the  presump- 
tioa  of  the  Defendant's  acquiescence.  It  was  for  the 
oonvenienoe  of  both  parties  that  he  should  have  posses* 
skm ;  and  at  the  time  he  entered,  the  correspondence 
rdalive  to  the  title  and  to  the  payment  of  the  purchase 
mooey  was  proceeding,  and  continued  for  some  time 
longer.  The  money  was  paid  upon  an  accountable 
receipt^  and  the  Defendant  called  for  and  received 
additioniEil  abstracts.  All  these  circumstances  show,  that 
the  parties  did  not  themselves  consider  the  question  of 
tida  to  be  settled. 

Bat  even  if  that  was  the  case,  if  the  title  was  accepted^ 
all  qneitions  of  conveyance  were  still  open.  The  pur- 
chaser m^t  still  call  for  compensation  for  any  defi* 
cioM^^  or  for  security  against  any  incumbrance.  If 
there  had  been  a  mortgage  appearing  on  the  abstract, 
the  aetieptanee  of  the  titles  would  not  preclude  him  from 
his  riglit  to  have  the  estate  dischaiged  from  it.  One  of 
the  eooditions  of  sale  was,  that  the  {yremtses  should  be 
conveyed. free  from  incumbrances;  and  how  does  tfai^ 
rsasrvation  differ  from  an  incumbrance? 

(a)  1  Vet.  mi  Be&m.  SOS.  (b)  s  Met.  tyt, 

(c)  Cotez  V.  Trcwiku^,  9  Ves.  234. 

'       N  4  The 
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The  LoED  Chisf  Babom. 

• 

Thk  is  «  BiU  fiar  the  specific  perfonnanoe  of  an  agrea^ 
meat.  There  is .  no  doubt  as  to  the  agreement  in 
general ;  the  only  qoestion  is,  whether  the  Defisndant  is 
entitled  to  have  a  deduction  made  from  the  purdnue 
mcmey.  This  depends  on  a  consideration  of  the  cvrannif* 
stances  of  the  case^  whidi  are  not  many)  and  whidi  leady 
I  hope,  to  a  very  clear  ccmdusion. 

.  The  Defendant  became  the  purchaser  at  the  «octi6a 
on  the  14th  September^  1812.  By  the  condilioiiS)  he  waa 
to  make  a  deposit  at  the  time^  and  to  pay  theresidne  of 
the  purchase  money  on  the  25th.  April  next)  at  which 
time  he  was  to  enter  into  possession.  It  is  observaUie^ 
that  in  the  contem{^timiof  thepartieS)  thepv^mentand 
the  taking  possessicm  were  to  be  at  the  same  time. 

By  the  particulars  and  conditions  of  sak^  it  does  not 
i^pear  that  there  was  any  reservation  of  a  right  of 
sporting  over  the  premises ;  of  course^  therefiare)  the 
Defendant  agreed  to  purchase  them  free  from  any  soch 
rijjht  On  the.  1 6th  Jaatiai^f)  1818)  the  Ptamtiff** 
solidtor  delivered  the  abstract;  by  that  the  reservation 
appeared.  It  must  necessarily  have  happened  that  the 
Defendant's  solidtor  knew  of  it  soon  after  the  delivery 
of  the  abstract;  and  making  all  allowances  for  hia  other 
oogagementS)  I  must  presume  that  the  Defendant  him* 
sdf  was  soon  apprised  of  it.  When  he  saw  thi^  he  saw 
what  was  a  palpable  objection)  I  might  say  a  permanent 
qne^  fi>r  it  was  one  that  the  Plaintiff  could  not  reuKyvew 
If  he  had  then  stated  any  objection  on  that  ground^ 
attention  must  have  been  paid  to  it.  I  will  not  stay  to 
enquire,  whether  the  objection  is  one  for  which  a  com- 
pentotion  would  have  been  decreed)  but  it  certainly 

must 
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most  have  beea  attended  to.    It  would  be  very  difficult       18'20. 
ibr  the  Court  to  decide,  what  difierence  in  value  such  a 
reservation  made;   no  doubt,  however,  the  purchaser 
saight  waive  the  objection,  and  the  question  here  is 
wbeCher  he  has  not  done  so. 

The  abstract  being  in  the  hands  of  the  Defendant's 
■oUcitor,  we  find  nothing  said  about  this  reservation 
mod  OBI  theSd  4p'^  be  writes  to  the  Plaintiff's  solicitor 
a  letter,  making  no  allusion  to  any  objection,  apolc^;ising 
ibr  not  having  sent  the  draft  conveyance  for  his  perusal, 
and  desiring  to  be  informed,  when  and  where  the  pur- 
chase money  should  be  paid.     It  must  be  remembered 
that  this  was  at  a  time  when  he  was  in  full  possession  of 
the  circumstance ;  and  it  seems  to  me  to  prove  that  the 
JMcndant  had  then  no  objection  to  the  purchase  on  the 
gmaod  of  the  reservation*     Whether  it  was  valuable  or 
110I9  it  seems  neither  the  Defendant  nor  his  solicitor 
thoo^t  it  of  value  enough  to  be  noticed  to  the  Plaintiff's 
soBdtor.    In  addition  to  this,  in  a  few  days  after  Brawn 
wrtes  himself  to  the  Plaintiff's  solicitor,  requesting  that 
posMSiion  may  be  given  up  to  him :  he  adds,  that  the 
1%untiff  may  receive  interest  till  the  writings  are  com- 
pleted.    In  the  postscript  he  mentions  that  his  servant 
cut  bring  the  draft  conveyance^  from  which  I  presume 
that  it  was  drawn,  or  that  he  supposed  that  it  was. 

The  next  letter  is  from  the  Plaintiff's  solicitor,  dated 
tiie  9th  jtprilj  containing  the  authority  to  deliver  pos- 
session;  and  then,  as  spears  also  from  the  other 
evidence^.  JBrxmon  was  let  into  possession,  without  a  word 
having  been  said  upon  this  reservation.  The  next  letter 
ftom  the  Defendant's  solicitor  contains  no  allusion  to 
any  olgection,  and  thus  the  matter  continues  till  October  ; 
and  I  cannot  help  thinking  the  possession  very  import- 
ant 
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I820.       ant  in  this  caBc^  h«nng  been  deUviered  and  taken  under 


these  circumstaneea> 

f 

In  the  rooDth  of  Ociober  is  a  letter  from  the  Defend- 
ant's solicitor  to  the  Plaintiff's,  sending  the  draft  of  the 
conveyance,  and  mentioning  that  the  abstract  is  incom- 
plete; bat  he  does  not  mean  by  this  that  there  was  any 
olgection  to  the  titkw  Though  he  speaks  of  the  abstract 
being  incomplete,  it  does  not  necessarily  import  matter 
of  title;  it  may  have  referenoe  to  some  matter  of  con- 
veyance^ which  is  very  diflerent.  In  this  letter  the  first 
allusion  is  made  to  the  reservation  in  question.  He  says  be 
conceives  Mr.  Brmsm  must  in  some  way  have  a  compeoe- 
ation  for  it,  as  it  is  not  noticed  in  the  conditions  of  sale. 


Now,  at  this  time  Brawn  had  been  in  possessicm  fi>r 
several  months,  with  notice  of  the  iact,  and  this  is  the 
first  mention  made  of  it.  I  confess,  if  it  had  rested 
here,  I  should  have  had  no  doubt  that  it  was  purdy  an 
afterthought,  and  ought  not  to  be  attended  to.  I  thiak 
that  on  his  being  let  into  possession,  the  contract  was 
completed,  except  the  execution  of  the  conveyance  and 
the  payment  of  the  purchase  money ;  and  the  objectioii 
having  been  waived,  could  not  be  set  up  again,  without 
some  act  of  the  Plaintiff's,  or  of  some  person  authorised 
by  him. 


Then,  1^  us  see  what  happened  afterwards.  In  De^ 
cembep'j  the  clerk  of  the  Plaintiff's  solicitor  writes,  that 
no  objection  will  be  made  to  a  reasonable  company 
atioii.  In  a  subsequent  letter  he  repeats  this.  ^Now, 
in  his  evidence  he  states,  that  he  had  no  authority 
for  writing  as  he  did.  It  is  cl^ar  that  he  had  none ;  and 
BumeUj  as  soon  as  he  heard  of  the  claim  that  was  nouide 
for  compensation,  immediately  refused  to  acquiesce  in  h. 
It  appears  to  me,  that  if  the  contract  was  previously 

4  com- 


His  Honour  doth  declare,  that  the  Defendant  having 
approved  of  the  titlei  and  taken  possession  of  the  pre- 
miseB  in  the  pleadings  in  this  cause  mentioned,  ought 
fpedfically  to  perform  the  contract  or  agreement  entered 
into  hj  him ;  and  His  Honour  doth  order  and  decree, 
the  same  accordingly,  and  doth  declare,  that  the  Plain- 
tiff is  entitled  to  the  whole  of  the  purchase  monies  in 
the  pleadings  mentioned,  yet  remaining  unpaid  to  him^ 
^th  lawful  interest  for  the  same,  at  the  rate  of  5L  per 
cent  per  annum,  from  the  S5th  day  of  Aprils  1813, 
when  the  .same  was  to  have  been  paid,  according  to  the. 

con- 
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completed,  it  was  impossible  to  set  ua  any  new  contract       1820» 
between  them,  without  an  authority  given  by  BurndL 

If  so,  it  follows  that  Brawn  having  taken  possession, 
his  solicitor  at  the  time  clearly  knowing  the  objection 
that  is  now  made,  but  neither  of  them  giving  any  inti- 
mation of  it,   has  waived  the  objection,  which  he  cer- 
tainly might  have  made  before,   and  he  is  not,  from 
what  has  since  taken  place,  enabled  now  to  make  it.  The 
Plaintiff  is  therefore  entitled  to  the  relief  he  prays ;  and 
the  Defendant  must  pay  him  interest  on  the  remainder  of 
the  pardiaae  money,  from  the  time  of  his  taking  posses- 
sion  tin  the  time  of  its  being  paid  into  Court. 

The  Lord  Chief  Baron,  after  consulting  with  Master 
Cox  as  to  the  rate  of  interest,  directed  it  to  be  computed 
at  5  per  cent.,  observing  that  he  had  always  been  of 
o|nnion,  that  a  party  withholding  monejr  from  a  person 
entitled  to  it,  ought  to  pay  to  the  person  thus  injured 
the  interest  which  he  might  have  made  of  it,  if  it  had 
been  paid  before.  The  only  qiiestion  in  (be  cause  was 
as  to  that  single  objection,  in  which  the  Defendant  was 
wrong;  he  must  therefore  pay  the  costs. 
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1820.  totiditiona  of  sale,  together  with  the  009ts  pf  this  suit, 
upon  his  execQting  a  proper  conveyance  of  the  saidj 
premises  unto  the  said  Defendant,  his  heirs  and  assigns. 


9. 


BsowK.       JB^,  la^  ^,  igi9.  fo.  905. 


^JJ^^  BROOKS  JK  GREATHED. 

F^.  s.  7.  s.  DAVIS  \u  GREATHED. 


A  second  in-  ^D  Y  indenture  dated  the  3d  February  18 1 0,  the  I>eietid« 

Sl°'^**°bS  an  tGr«i/Afd  granted  to  ajp/afirf  an  annuity  of  soot 

cd  the  ap-  per  annumj  for  the  life  of  Greathed^  secured  upon  an  estate 

SSTi^':  in  the  oonnty  of  ZJorsrf,  by  term  of  ninety-nine  y««« 

decree  for  a  in  a  trustee^  and  the  appointment  of  a  receiver.     This 

maUnc  the  Aomiity  was  subsequently  assigned  to  the  Plaintiff  Davitm 

lint  incum-  Greaihed  afterwards^  in  March  1815,  made  a  mortgage^ 

ty,  a  pedtion  ^^^  trusts  for  sale,  of  the  same  premises  to  Brooh  and 

by  the  latter     Dixoru  who.  as  it  was  alleged,  had  no  notice  of  the  an* 

for  a  reterence  o     * 

to  aicertain      nuity ;  the  estate  was  expressed  to  be  conv^ed  to  theiii» 

prionties,and    g^bject  to  the  existing  incumbrances,  but  the  annuity 

cehrcr  to  keep  was  not  otherwise  mentioned. 

down  the 

intersftyre- 

fmedonthe  In  June  ]816,  Brooks  and  Dixon  filed  a  Bill  for  a 

Sej^doner   ^^  ^^  ^^  estate;.  Copland  and  Dams  were  not  made 

had  com*        parties  to  the  Bill,  nor  was  any  notice  taken  of  their 

jnenced  a  suit  . 

for  the  fame     security.     In  My  1816,  Brooks  and  Dtaon  obtained  an 

KSPdkdiay^it-  ^^^^  ^^  *  receiver,  and  on  the  7th  December  1818,  • 
bat  leare  was  decree  for  a  sale.  The  payments  of  the  annuity  being 
J^^^^^Jj^  in  arrear,  Daois  and  Copland^  together  with  the  trustee 

and  receiver  nominated  in  the  deed  of  1810,  filed  the 
Bill  in  the  second  cause,  in  March  1818,  to  have  the 
proper  accounts  taken,  and  the  priorities  of  the  incam- 
brances  ascertained.  Brooks  and  Dmm  were  made 
parties  to  this  suit,  and  were  served  with  subpoenas,  in 

AprU 
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April  1 8 1 89  previous  to  the  decree  in  the  first  cauae ;  they        1 820. 
put  in  an  answer  in  January  1819,  contesting  the  validity 
of  the  annuity  deed.    The  Plaintifis  in  the  second  suit 
had  not  taken  any  subsequent  step :  thesy  now  presented 
a  petition,  praying  that  accounts  might  be  taken  of  their 
annuities  and  the  other  incumbrances,  and  their  priori- 
ties ascertained,  and  that  the  receiver  in  the  first  cause 
might  apply  the  rents  in  payment  of  the  annuity  and 
Xhe  other  incumbrances,  according  to  their  priorities,  or 
that  the  petitioners  might  be  at  liberty  to  bring  gect* 
xnenta  as  they  should  be  advised.     The  petition  was 
supported  by  an  affidavit,  attesting  the  execution  of  the 
^eedofFebrmry  ISIO. 

Mr.  JVingJteld  and  Mr.  Jjofvat^  for  the  petitioners, 
iirged  the  conduct  of  Bro(Jcs  and  Dixon  in  having  com- 
menced their  suit  without  making  the  petitioners;  parties^ 
and  in  obtaining  a  decree  without  apprising  the  Court 
of  their  daim,  though  they  had  notice  of  it,  as  a  reason 
fi>r  granting  the  first  part  of  the  application,  and  con- 
tended that  they  were  at  all  events  entitled  to  the  second 
part. 

Mr.  Homey  Mr.  Tenrpky  and  Mr.  JUchards  resisted  the 
petition  as  unusual,  being  an  attempt  to  obtain  the  efi*ect 
of  a  decree  by  an  interlocutory  order,  though  the  deed 
under  which  the  petitioners  claimed  was  disputed,  and  had 
not  been  proved  in  either  of  the  causes,  and  though  there 
had  been  such  great  neglect  in  the  prosecution  of  the 
second  cause. 


The  Master  of  the  Rolls,  after  stating  the  circum-        FH.  5. 
stances,  and  remarking  upon  the  Imgth  of  the  interval 
between  the  appointment  of  a  receiver  in  the  first  cause, 
and  the  commencement  of  the  second,  proceeded  thus : 

In 
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» 

18^a  ^         In  this  slate  of  things,  the  petition  is  presented,  pray* 

ing  in  the  alternative,  either  that  the  accounts  may  be 

taken,  and  the  rents  and  profits  applied  to  keep  down 

the  annuity,  or  for  liberty  to  bring  ejectments.     I  think 

the  second  part  of'  the  prayer,  and  that  only,  can  be 

granted.      For  though   the  petitioners  have   not  yet 

proved  their  deed,  and  their  suit  is  therelbre  not  yet 

ripe  for  an  order  upon  it ;  yet  the  matter  is  quite  in  a 

fit  state  for  their  right  to  be  ascertained  by  a  trial  at 

law.     This,  howj^ver,  cannot  be  done  urithout  the  leave 

The  possession  of  the  Court.     It  was  so  settled  in  ^iif  ^Z  v.  Smith  {a\ 

sequestrator  b  ^^en  the  rule  was  laid  down,  both  with  respect  to  re- 

nottobe^   ceivers  and  sequestrators,  that  their  possession  is  not 

out  leave  of     to  be  disturbed  without  leave.  .  But  when  a  party  is 

the  Court.        prejudiced  by  having  a  receiver  put  in  his  way,  the 

course' ibas  either  be^  to  give  him  leave  to  bring  an 
gechiienV  or  to  permit  him  to  be  examined  pro  inUresse 
siiOf  which  may  perhaps  often  be  the  most  convenient 
mode.  '  It  would  be  extremely  hard  if  the  practice  wece 
diiSerent ;  the  party  would  then  be  kept  out  of  posses- 
sion, or  if  he  proceeded  at  law,  he  wouU  be  liable  to 
punishment  for  a  contempt. 

The  reason  why  I  do  not  take  the  other  course 
prayed  by  the  pedtion  is,  because  the  petitioners  have  not 
used  the  active  diligence  which  they  ought  to  have  done^ 
in  the  second  suit,  which  they  thought  the  fittest  to 
bring  the  matters  in  dispute  to  a  decision;  the  suit  has 
been  left  at  issue  more  than  a  year.  To  the  other  part 
of  the  prayer,  they  are  however  clearly  entitled. 


FeA.  7.  -  ]\(|.^  Horne  mentioned  the  petition  again,  to  ask  for 
the  costs,  on  the  ground  that  if  the  petitioners  had  only 
desired  the  relief  which  they  were  entitled  to,  a  motion^ 
or  a  more  simple  petition,  would  have  sufficed. 

The 
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The  Master  of  the  llolls  said,  he  should  not  give  costs        1 820. 
on  either  side,  for  though  he  admitted  that  the  petition 
vras  somewhat  longer  in  consequence  of  the  introduction  V, 

of  the  first  part  of  the  prayer,  and  thougU  he  thought     Geeatued. 
lie  was  right  in  not  acceding  to  it,  yet  it  was  not  so  frivo- 
lous, that  it  ought  to  be  visited  with  costs.     The  party 
lias  been  deprived  of  the  benefit  of  his  security,  by  the 
order  for  the  receiver  and  the  decree;   if  they  stand 
lie  loses  his  priority.     In  substance,  therefore,  he  is  per*- 
fecdy  right  in  not  acquiescing,  and  in  making  some  a))- 
plication  to,  the  Court     Though  I  think  it  would  be 
much  more  convenient  to  grant  the  first  part  of  tlie 
prayer,  aiid  thus  to  ascertain,  by  means  of  one  order, 
all  that  is  due  to  the  different  parties ;  and  though  this 
^^ould    be   substantially  quite  unexceptionable,  yet  I 
thought  myself  not  at  liberty  to  .do  it.     The  petjtionera 
lave  themselves  taken  another  coiirse ; '  they  have  filed 
A  Bill  though  they  have  not  followed  it  up  projperly.     I 
therefore  doubted  whether  they  could  come  by  petition, 
laying  by  the  suit  which  they  had  begun,  to  obtain  the 
same  relief.     I  thought  it  would  not  be  consistent  to 
give  them   that    on   petition,  which  they  had   them- 
selves sought  by  another  remedy :    perhaps  I  was  too 
scrupulous  (a) 


The  Master  of  the  Rolls  observed,  that  in  the  state  *m        Fe6.  8v 
which  the  second  cause  was,  the  order  could  not   tie 
made  in  it,  and  therefore  desired  it  to  be  drawn  up  as 
in  the  first  only. 

(a)  With  i^espect  t6  the  practice  on  examinationf  pro  interes  fe  tuo, 
%«tIiawA^  V.  Xe»y  1  Dick,  94.  Oomrne  ▼.  Weit,  9  iHc/f,  472. 
Htmi  V.  Priit^  ib.  540.  Anon.  6  Vet.  SB7.  The  efiect  of  sinch  an 
exanmiation  may  generally  be  obtained  on  motion  or  petition^  when 
a  reference  to  enquire  into  the  claim  will,  if  requisite,  be  ordered. 
WmHtgr  V.  JBtUj  9  Mmd.  21.  Dixon  v.  Smiik,  1  Swan,  457.  Dk^Htt^ 
AW  V.  5imC4, 4  iUoflf.  177. 
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1820. 

Rolls. 

/)rr.2i.i8i9.  GARVEY  P.  HIBBERT. 

Mooey  order-  riiHIS  was  a  petition  for  payment  of  a  'Bum  of  monejr, 
und«r  a  m^er  ^^  whicli  A.  S.  Duvall,  a  person  resident  in  Norlk 

of  attorney       Ameticaj  was  entitled,  to  his  agents  in  England^  under 

North  Ameri»    the  authority  of  a  power  of  attorney. 

ea^  attested  by 

a  notary  pub-  ..^^ 

ric,and  verified      The  power  was  executed,  lit  TrJuAing/oii  in  the  pre- 

tervof ii^eof  '^"^  ^^  *  notary,  and  his  signature  and  seal  were 
the  country,  affixed  to  the  attestation.  The  signature  and  seal  of  the 
the  execution  ^'^^^  "wer^  authenticated  by  a. certificate  from  the  derk 
ofaninstrn-  of  the  circuit  court,  sealed  with  the  seal  of  the  court. 
fore  the  mayor  The  latter  certificate  was  authenticated  by  the  signature 

of  a  fbrdgi  ^f  "^r.Qji^f^cy  Adams^  the  sfecretary  of  stateu  and  by  his 
town,  not  re-  ,  ^.   .;a     *:,  "u.      ."  " 

ceived without  official  seal. ' 

eridenceof  -  »  ' 

hit  holding  .'  ^ 

that  dtuadoB.       Mr.  lUjupeUy  for  the  petition,  mentioned  that  in  the 

same  cause  a  sum  of  money  had  been  paid  under  a' 

power  of  attorney  verified  in  the  same  manner. 

The  Master  of  the  Rolls  made  the  order. 


FA.  7.  Another  petition  was  presented  in  this  cause,  fiir  pajr- 

ment  of  a  sum  of  money,  under  a  power  of  attorney  also 
executed  in  Vorih  America^ 

There  was  an  affidavit  of  the  execution  sworn  by  <nie 
of  the  attesting  witnesses,  before  the  mayor  of  Georgt 
Tenon  in  the  tmritory  iA  Cohsmbioy  whose  signature  and 
crfReial  seal  were  annexed. 

The  Master  of  the  Rolls  said  the  affidavit  purported 
to  be  sworn  before  a  person  calling  himself  mayor,  but 

theie 
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there  was  no  evidence  to  show  who  he  was.     Something        1820. 
further  was  necessary  to  verify  it,  {a)  ^      '  "  ' 

V. 

.  {•)  Vide  Huichean  v.  Maimmgton^  6  Yet.  823.    Lord  Kinnaird  ▼.       Hiueat. 
Ladjf  SaUoun,  1  Mad,  227. 


u 


WALTER  V.  MAUNDE.  Rolls. 

Feb,  8. 

NDER  the  decree  in  this  cause,  certain  leasehold  On  a  sale,  in 
premises,  consisting  chiefly  of  houses  in  the  neigh-  ^iscs,  the 

bourhood  of  SpitalfieldSi  were  sold  by  auction  in  several  Pyticulaw  of 
,  _    ^     .     ,  /    ,  ,  %   ,  ,  which  state 

lots.      (/.  Aspviall^    the   purchaser  of  lots  ^8  and  S3,  them  to  be 

excepted  to  the  Master's  report  in  favour  of  the  title.        held  under 

*  *  one  lease  re- 

serving rent. 

The  first  exception  was  on  the  following  grounds :        purchaser  of 

one  lot  is  to 
be  exclusively 

In  the  particulars  and  conditions  of  sale^  tlie  premises  subject  to  the 

"^vere  described  as  being  held  under  a  lease,  from  the  Earl  purchasers 

^^{  Halifax  for  a  term  of  years,  subject  to  a  ground-rent  c»""ot  object 

of  60/.,  and  to  several  under  leases;  and  it  was  men-  on  the  ground 

"^ioned,  that  the  purchaser  of  lot  9  was  to  be  exclusively         clause  of 
'  *^  ^    re-entry  on 

subject  to  the  payment  of  the  ground-rent  of  60/.     It  nonpayment, 
appeared  by  the  abstract,  that  the  original  lease  con-  the^ase.  *" 
tfdoed  a  clause  of  re-entry  on  the  whole  premises,  in      ^  person 
default  of  payment  of  the  rent.  purchase"^ 

leasehold  pro* 
perty,  is  held 

Mr.  Hart  and  Mr.  Teed  for  the  exception.  to  contract 

with  notice  of 
Under  the  clause  of  re^^ntry,  the  purchaser  will  be  ^Jj®  clauses  of 

liable  to  the  forfeiture  of  his  estate,  upon  the  de&ult  of     landlord 

.  contracting  to 
tell  part  of  the  demised  estate,  with  an  apportionment  of  a  specific  amount,  part  of 
the  rent  reserved  for  the  whole  estate,  can  make  a  good  title  to  it  without  ^e  coiw 
tent  of  the  tenant. 

Vol.  I.  O  a  third 
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a  third  person.  Of  this  liability  there  was  nothing  to 
apprise  him ;  for  though  a  person  purchasing  a  leasehold 
estate  must  expect  to  take  it  subject  to  those  incon- 
veniences,  that  are  necessarily  incident  to  the  tenure, 
such  as  a  power  of  distress ;  yet,  merely  being  informed 
that  there  is  a  lease  reserving  rent,  cannot  be  considered 
to  render  him  conusant,  of  its  containing  other  and  less 
usual  remedies  for  enforcing  payment 

Mr.  Sugdcfij  on  the  other  side,  contended  that  the 
purchaser,  having  notice  of  tlie  lease,  bought,  subject  to 
its  covenants.  Hall  v.  Smith,  (a)  A  clause  of  re-entry 
is  by  no  mean's  unusual,  but  what  every  one  would 
naturally  be  led  to  suppose  the  lease  contained. 


The  Master  of  the  Rolls. 

I  think  there  is  nothing  at  all  in  this  objection.  It 
was  properly  admitted,  that  though  the  purchaser  is 
liable  to  be  called  on  for  the  rent,  and  even  to  be  dis- 
trained on  for  it,  and  may  thus  be  put  to  very  great 
inconvenience,  yet  that  would  not  form  a  ground  for 
rejecting  the  title.  If  that  were  urged  as  an  objection, 
the  answer  would  be,  that  when  several  parts  of  an  estate 
held  under  an  entire  lease  are  sold,  the  exoneration  of 
one  part  from  the  rent,  does  not  mean  that  the  rights  of 
the  landlord  are  to  be  altered ;  he  is  not  a  party  to  the 
sale.  The  purchaser  must  know  this;  and  knowing 
that  there  was  a  holding  by  one  lease  under  Lord 
Halifax^  and  that  his  rights  were  to  remain  untouched, 
he  would  come  with  a  very  bad  grace  to  create  any 
difficulty  on  that  head.  Now,  I  do  not  see  how  to  dis- 
tinguish between  that  objection  and  the  present,  which 
applies  only  to  another  remedy  for  the  recovery  of  the 


rent. 


{a)  14  Vc*.  42fi. 
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It  is  said  that  the  purchaser  was  only  apprised  of 
tvhat  is  at  law  incident  to  the  tenure;  but,  having  notice 
of  the  lease,  must  wc  not  consider  that  he  had  construc- 
tive notice  of  this  clause  ?  It  is  a  clause  very  usually 
inserted ;  and  why  did  he  not  look  into  the  Irase  itself? 
To  both  the  objections,  therefore,  I  think  that  the  same 
answer  is  applicable ;  namely,  that  he  had  either  real  or 
constructive  notice  at  the  time  of  the  sale.  The  true 
meaning  of  what  is  contained  in  the  particular  of  sale  is,- 
that  though  the  landlord  was  to  continue  to  have  the 
the  same  rights  over  the  whole  estate,  yet  as  between  the 
different  purchasers,  iiUer  se^  the  purchaser  of  lot  9  only 
was  to  be  liable  to  the  rent. 


]8:( 


1820. 


Waltir 

Maundi/ 


The  particulars  stated,  that  lot  28  was,  together  witli 
other  parts  of  the  estate  in  lease  to  H.  C.  Oranger  for  a 
term  of  31  years,  from  iMdy-day^  1797,  at  the  yearly 
rent  of  160/.  for  the  whole;  it  was  added,  that  the  pur- 
chaser of  this  lot  was  to  be  entitled  to  an  apportionment 
of  85/.,  part  of  the  said  rent  of  160/. 

The  second  objection  was,  that  a  good  title  could  not 
ie  made  to  this  apportionment. 

Mr.  Hart  and  Mr.  Teed  for  the  exception. 

This  objection  refers  to  the  remedies,  which  the  pur- 
chaser  will  have  against  his  undertenants.  The  subject  of 
his  purchase  is  an  apportioned  rent  of  ^U*^  and  he  is  en- 
titled to  be  put  into  the  same  situation  with  respect  to  the 
recovery  of  that  852.  as  if  he  were  the  assignee  of  an  entire 
rent.  It  ought  to  be  apportioned  in  the  only  manner, 
that  will  invest  the  purchaser  with  sufficient  power  to 
enforce  payment,  namely  by  agreement  with  the  lessee. 
If  he  concurs  in  the  conveyance,  and  makes  himself  ten- 

O  2  ant 
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1820.        ant  to  the  purchaser  at  that  rent,  it  will  be  secure; 
^^tT^^'^"^      without  that,  how  is  it  to  be  recovered  ?     If  there  be  8 

Walter 

f..  clause  of  re-entry  in  the  lease,   the  purchaser  of  part 

^Iaunub.      cannot  enter  alone  (a);    nor  can,  he  distrain,  for  the 

tenant,  who  has  contracted  only  for  the  payment  of  an 

entire  rent,    is  not  subject   to  distress  except  for  the 

whole. 

A  similar  question  arose  lately  before,  the  Vice- 
Chancellor,  in  a  cause  of  Bliss  w  Collins  (b),  where  s 
case  was  sent  to  a  court  of  law. 

Mr.  Sugden  against  the  exception. 

In  Bliss  V.  Collins  the  Vice-Chancellor  decided,  that 
the  Defendant,  having  bought  what  upon  the  face  of  the 
particular  appeared  to  be  an  apportionment,  must  take 
it  subject  to  the  diflSculties  belonging  to  apportioned 
rents ;  and,  therefore,  though  by  the  severance  of  tlie 
reversion  the  power  of  re-entry  was  gone,  that,  being 
the  necessary  consequence  of  an  apportionment,  could  not 
be  made  a  ground  of  objection  to  the  title.  In  the 
present  case,  in  the  same  manner,  the  purchaser  was 
not  led  by  the  conditions  of  sale  to  expect  any  remedies  . 
beyond  those  which  by  law  belong  to  apportioned  rents ; 
and  the  question,  therefore,  is,  whether  it  is  in  the  power 
of  the  lessor  to  give  to  the  purchaser  the  same  remedies 
when  the  rent  is  apportioned  by  his  own  act,  without  the 
concurrence  of  the  tenant,  as  he  would  have  if  it  were  •* 
apportioned  by  a  jury.  His  Honour  the  Vice-Chan- 
cellor directed  a  case  to  a  court  of  law  on  this  point; 
but  there  is  very  little  doubt  that  it  must  be  determined 

(a)  Vide  Dumpor^s  case,  4  Co,  120.  b,     KnighCs  case,  6  Co,  55. b, 
Co,  Lilt,  215,  a. 
(A)  Since  reported,  4  Mad,  229. 

thae 
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that  the  landlord  is  able  alone  to  make  &A  apportion- 
ment binding  otk  his  tenant. 

In  general,  when  the  reversion  is  severed  by  a  Maukiw. 
grant  or  devise  of  part  of  the  premises,  a  rent^service 
incident  to  the  reversion  is  to  be  apportioned  (a)j 
CMins  v.  Harding^s  caae{b);  and  for  this  purpose, 
if  there  is  no  apportionment  at  the  time,  and  the  two 
reversioners  cannot  agree,  then,  on  an  action  of  debt 
brought  by  one  of  them  for  the  rent,  a  jury  is  inr- 
pannelled,  to  ascertain  the  shares  in  which  it  is  to  be 
divided  between  them ;  and  the  apportioned  rent  may  be 
recovered  by  distress,  in  the  same  way  as  an  entire  one. 
The  subject  is  ^discussed  by  Gilbert  C.  B.,  in  Bacon's 
Abridgement,  tit.  Renty  M;  and  he  there  observes,  that 
the  apix)rtionment  imposes  no  hardship  on  the  tenant ; 
for  though  it  subjects  him  to  several  actions  and  dis- 
tresses, he  may  always  avoid  them  by  punctual  payment 
of  his  rent. 

Thus,  when  the  different  parts  of  the  premises  become 
the  property  of  different  persons,  the  rent  is  shared 
between  them ;  and  it  is  only  for  the  purpose  of  settling 
their  respective  rights,  and  not  with  a  view  to  the  inter- 
ests of  the  tenant,  that  it  is  necessary  to  have  recourse  to 
the  jury  to  determine  the  proportions.  If  the  lessor,  by 
the  instrument  conveying  a  part'of  the  premises,  fixes 
the  amount  of  rent  which  is  to  accompany  it,  the  rights 
of  the  reversioners  do  not  admit  of  dispute^  and  an 
apportionment  by  a  jury  is  not  requisite.  Nor  will  the 
tenant  be  prejudiced :  it  is  no  hardship  to  him,  that  he  is 
to  pay  a  particular  poition  of  the  rent,  out  of  a  particular 
portion  of  the  property.  His  land  was  before  subject 
to  the  whole  rent :  the  rent  issued  out  of  every  part  of 
the  premises,  and  every  part  was  liable  to  be  distrained 

(a)  Co.  IMt,  1 48. 0.  (^)  ]  3  Co.  57.  a, 

O  3  on 
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pji  for  the  whole.  The  lessor  may  take  his  remedies  at 
bis  pleasure  against  any  part;  and  though  the  lessee  may 
have  underlet  that  part  at  a  smaller  rent,  it  is  equally 
liable.  The  effect,  then,  of 'an  apportionment,  by  what- 
ever means,  and  in  whatever  proportions,  is  to  relieve 
each  division  of  the  land,  from  a  part  pf  its  liability. 
It  is  not  a  question  that  the  tenant  can  raise,  whether 
the  amount  of  rent  placed  on  each  part  is  in  proportion 
to  its  value;  for  if  the  lessor  should  assign  the  greater 
portion  of  the  rent  to  the  smaller  part  of  the  land,  stiU 
that  part  is  discliarged  from  the  remainder  of  the  rent^ 
to  which  it  was  previously  subject. 


Gilbert  puts  this  case :  **  If  ^,  possessed  of  a  term  for 
SO  years,  leases  it  for  10  years,  reserving  SO/,  rent;  an4 
Itfterwords  A.  devises  20/.  of  the  rent  to  three  of  bis 
sons,  equally  to  be  divided ;  this  is  a  good  devise,  and 
each  of  the  sons  shall  have  an  action  of  debt  for  his  third 
part.''  In  the  case  here  put,  the  lessor  divides  the  rent 
by  his  own  act  only ;  and  in  the  same  way  he  might  divide 
it  into  as  many  diiferent  portions  as  be  pleases,  obliging 
the  tenant  to  pay  each  separately,  and  rendering  him 
liable  to  different  remedies,  riding  over  the  whole  land. 
The  lessor  may,  by  this  course,  expose  the  tenant  to 
much  greater  vexation  than  can  arise  from  an  appor- 
tionment of  the  rent,  accompanying  a  division  of  the 
premises.  To  give  the  lessor  the  power  of  apportioning 
the  rent,  will  be  beneficial  to  the  tenant,  in  saving  the 
expenses  of  the  action  of  debt,  that  would  otherwise  be 
brought,  for  the  purpose  of  having  the  apportionment 
effected  by  the  jury ;  and  since  the  stat.  4  Anti.  c.  IG.  it 
will  not  be  attended  with  the  inconvenience  of  surprise 
to  him,  as  he  must  have  notice  of  the  cb<'^ngc  of  land-r 
lords  before  a  demand  of  rent. 
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In  the  late  case  of  Twynham  v.  Pickard  (a),  it  was 
decided  that  an  action  of  covenant  would  He,  by  an 
assignee  of  the  reversion  of  part  of  the  premises,  for  not 
repairing.  This  shows,  that  the  purchaser  of  part  of 
the  reversion,  Mrill  have  the  benefit  of  the  covenants 
contained  in  the  lease. 


J  820. 


Walter 

V. 

Maunox. 


Mr.  Hart  in  reply. 

r 

The  authorities  cited  go  no  further  than  to  say,  that 
on  the  severance  of  the  reversion,  the  rent  shall  be 
apportioned  on  an  action  of  debt  brought ;  and  on 
account  of  the  difficulty  it  is  supposed  there  must  be,  in 
ascertaining  the  proportions  in  which  it  is  to  be  divided, 
die  assistance  of  a  jury  is  to  be  called  in.  The  pur* 
chaser  may  bring  his  action  of  debt ;  he  may  have  that 
remedy;  but  he  is  not  for  that  reason  to  forego  the 
other  more  short  and  compendious  mode  of  recovering 
his  rent,  namely  distress.  He  cannot  distrain  heret 
lor,  if  he  did,  how  could  he  avow?  The  rent  reserved 
in  the  lease  is  HO/.;  and,  distraining  under  that  lease, 
bow  could  he  qualify  his  avowry  down  to  S5/.  a  portion 
only  of  the  rent  that  is  payable  ? 

The  Master  of  the  Rolls. 

I  have  not  at  present  much  doubt  upon  this  subject. 
The  objection  is,  that  no  title  can  be  made  to  the 
apportionment  which  has  been  contracted  for.  It  is  not 
necessary  to  consider,  therefore,  what  are  the  remedies 
that  the  purchaser  will  have,  but  whether  he  can  have  a 
tide.  Now,  if  it  is  competent  to  the  landlord  to  ap- 
portion it,  then  a  good  title  am  be  made ;  but  the  argu- 
ment has  been  on  a  diiFcrent  point,  that  he  cannot  have 
the  same  plenitude  of  remedy  as  in  the  case  of  an  entire 
rent.      The  first  answer  to  this  is,  you  contracted  to 


(fl)  2  Barn,  i  Aid.  105. 
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purchase  an  apportionment.  If  by  law  certain  remedies 
are  attached  to  an  apportionment,  and  others  are  not, 
unless  by  the  consent  of  the  tenant,  you  must  take  only 
what  belongs  to  an  apportionment,  without  his  consent; 
for  you  were  dealing  only  with  the  landlord.  If  there 
be  any  larger  remedies,  that  belong  to  an  entire  rent, 
the  answer  is,  you  did  not  contract  for  them. 


As  to  some  of  the  general  remedies,  it  has  been 
decided,  that  they  belong  equally  to  an  apportionment. 
It  might  have  been  contended  that  the  tenant  has  con^ 
tracted  only  for  the  payment  of  one  rent,  and  that  the 
landlord  could  not  apportion  it,  and  thus  render  the 
tenant  liable,  to  a  multiplicity  of  actions;  but  the  answer 
is,  that  it  is  the  tenant's  own  fault  if  he  suffers  these 
actions  to  be  brought.  It  has  been  decided  in  many 
cases,  that  remedies  which  appear  to  belong  only  to  the 
original  landlord  go  to  his  assignee.  I  do  not  know  in 
what  way  it  can  be  said,  that  he  is  not  to  have  the  power 
of  distress  as  well  as  covenant. 

On  the  whole,  I  do  not  see  that  the  purchaser  has 
contracted  for  more  remedies  than  he  will  have;  and 
there  is  nothing  to  show  that  he  will  not  have  all  the 
remedies,  which  the  law  gives  for  the  recovery ^of  rents. 

This  is  my  present  impression ;  but  I  will  consider  it^ 
and  mention  it  again. 


Feb.  IS.  The  Master  of  the  Rolls  observed,  that  he  remained  of 

the  same  opinion. 

Excention  over-mled. 
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HANSARD  V.  KEMEYS.  Roli* 

Feb.  12. 

TN  this  cause  there  had  been  a  decree  in  favour  of  the  When  a  pau- 

"*■  Phintifi^  who  was  a  pauper,  directing  the  pajrment  ^J^^g  ^  je- 

of  a  som  of  money  to  her  by  the  Defendant  o^  fo*"  pay- 

ment of  mo- 
ney, it  is  to  be 

Mr.  Moore  mentioned,  that  the  Registrar  had  drawn  ^'^^  "P  ?" 

"  stamps  as  m  a 

op  the  decree  upon  stamps,  and  submitted,  that  the  dives  suit 

Fhintiff  not  having  yet  received  the  money,  was  still 

cDtitlecl  to  be  considered  as  a  pauper, 

Hie  Master  of  the  Rolls  thought  the  registrar  was 
ri^t,  and  made  no  order,  (a) 

(a)  Vide  2  Cor.  411. 


PATTON  V.  RANDALL.  ^^, 

Jreo,  15. 

pmUP  PATTON,  Esq.  made  his  will  in  the  fol-  Direction,that 
lowing  terms :  —  "  My  last  will  is,  that  my  wife,  ^•jT^'^ii 
I^vAdk  Patton,  Captain  Edward  James  Foote,  Esquire,  share  eciualljr 
^  N.,  and  Captain  John  Wentwortk  Laritigj  R.  N.,  p° ^y  riveai^ 
*WI  be  my  executors  and  guardians  of  my  children,  ^^em  the  real 
vbo shall  be  under  21  years  of  age  at  my  death;  that      Direction 

if  there  should  be  any  difference  of  opinion  amonir  my  ^^^^^^  ^ale^  in 

.  o      ^    aftivenevent, 

executors,  the  majority  shall  decide .  finally  what  is  to  ofan  estate 

devised  by  the 
vil],  without  exprcsung  b^  whom  it  was  to  be  sold,  does  not  give  a  power  of  sale  to 
the  executors  by  implication.' 

Power  of  sale,  in  the  event  of  two  of  testator^s  children  disapproving  of  the  man- 
ner of  managing  hb  lands  and  houses,  docs  not  arise  upon  their  notifying  their.opinioa 
that  the  executors  are  inadequate  to  the  management.    Semb, 
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purchase  an  appordonment.  If  by  law  certain  remedies 
are  attached  to  an  apportionment,  and  others  are  not, 
unless  by  the  consent  of  the  tenant,  you  must  take  only 
what  belongs  to  an  apportionment,  without  his  consent; 
for  you  were  dealing  only  with  the  landlord.  If  there 
be  any  larger  remedies,  that  belong  to  an  entire  rent, 
the  answer  is,  you  did  not  contract  for  them. 


As  to  some  of  the  general  remedies,  it  has  been 
decided,  that  they  belong  equally  to  an  apportionment. 
It  might  have  been  contended  that  the  tenant  has  con- 
tracted only  for  the  payment  of  one  rent,  and  that  the 
landlord  could  not  apportion  it,  and  thus  render  the 
tenant  liable,  to  a  multiplicity  of  actions;  but  the  answer 
is,  that  it  is  the  tenant's  own  fault  if  he  suffers  these 
actions  to  be  brought.  It  has  been  decided  in  many 
cases,  that  remedies  which  appear  to  belong  only  to  the 
original  landlord  go  to  his  assignee.  I  do  not  know  in 
what  way  it  can  be  said,  that  he  is  not  to  have  the  power 
of  distress  as  well  as  covenant. 

On  the  whole,  I  do  not  see  that  the  purchaser  has 
contracted  for  more  remedies  than  he  will  have;  and 
there  is  nothing  to  show  that  he  will  not  have  all  the 
remedies,  which  tlie  law  gives  for  the  recovery^of  rents. 

This  is  my  present  impression ;  but  I  will  consider  it, 
and  mention  it  again. 


F^.  IS.  The  Master  of  the  Rolls  observed,  that  he  remained  of 

the  same  opinion. 

Exception  over-ruled. 
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of  a  sum  of  money  to  her  by  the  I 


Mr.  Moore  mentioned,  that  ihr 
ap  the  decree  upon  stamps,  anc  vi'n'i 
FUintifF  not  having  yet  receiver  s- 
endtled  to  be  considered  as  a 


The  Master  of  the  Rolls  liinsr: 
right,  and  made  no  order,  {a 

(a)  rule  :  .- 


PATTON  z.  L^ 


pniLIP  PATTOX,  L^.  z^_ 

lowinjT   terms  :  —  •• " '    _ 
Eliza.hf.th  Patton,  Captoli  Lzzl 
ii.  y.,    and   Captain  J:..:     T.-- 
sliall  be  my  executors  ac.  r-sr— 
who  shal:  be  under  21  ye:: 
if  there  should  be  any  dificrfcLir       u-.  .,,. 
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Pattow 

V. 

Ramdjill. 


be  done.  That  if  any  two  of  my  childfcn,  who  are  above 
21  years,  shall  disapprove  of  the  manner  of  managing 
my  lands  and  houses,  in  that  case  the  whole  land  and 
houses,  together  with  the  furniture  and  contents  of  the 
cellar,  shall  bis  sold  within  one  year  after  such  dwp- 
proval,  at  latest;  that  my  wife  shall,  during  her  liSe^ 
have  150/.,  if  she  continues  my  widow;  but  if  she  shall 
marry  again,  she  shall  only  have  50/.  a-yea^.  That  my 
sisters,  Jaunet  and  Margaret  Pttlton,  shall  be  regalarly 
paid  4iOL  a-year,  quarterly,  during  the  lives  of  boCh  or 
either  of  them.  That  my  son,  John  Potion^  shall  have  all 
my  books,  besides  his  proper  share  of  what  properQr  is 
left  at  my  death.  That  all  my  children  shall  share  equally 
in  all  my  property,  deducting  only  such  sums  as  have 
been  given  to  them,  that  is  to  say,  Mary  Footer  4002.  in 
value,  and  Anna  Loring^  400L  in  value.  Also,  that  the 
house  we  inhabit  shall  belong  to  all  my  children,  and 
likewise  all  the  furniture;  but  I  wish  them  to  permit 
their  mother  to  live  in  it  during  her  widowhood ;  every 
thing  belonging  to  carriages,  horses,  and  harness  of  every 
kind,  arc  to  belong  to  my  farm,  and  are,  in  all  cases,  to 
go  with  it.  If  the  house  inhabited  should  be  sold,  I 
need  not  add,  that  my  children  will  add,  at  least,  100/. 
a-ycar  to  their  mother's  annuity.  I  have  given  no  reasons 
for  acting  as  I  have  done  in  this  destination,  as  they  are 
well  known  to  all  my  children.  This  I  declare  to  be 
my  last  wiU." 


By  a  codicil,  the  testator  increased  the  annuity  given 
to  his  sisters  to  60/.  In  December^  1815,  he  died, 
leaving  his  widow  and  seven  children,  several  of  whom 
were  infants. 


Soon  after  the  testator's  death,  on  the  24th  January^ 
1616,  the  two  eldest  daughters,  who  had  attained  the 
age  of  21  years,  delivered  to  the  executors  and  executrix 

the 
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the  foUowlDg  notice:  —  <^  To  the  executrix  and  executora 
of  the  late  Philip  Potion^  Esq.  Admiral  of  the  Red : 
With  the  fullest  reliance  on  your  honour  and  integrity, 
we  consider  you  inadequate  to  the  management  of  the 
land  and  houses  of  our  late  respected  father,  whose  will 
wc  request  may  be  put  in  force." 


1820, 


In  consequence  of  this  notice,  the  executors  and  exe* 
catrix  proceeded  to  sell  the  real  estate  of  the  testator, 
a  part  of  which,  consisting  of  a  house,  the  Defendant 
agreed  to  purchase.  The  present  suit  was  instituted  by 
the  executors  and  executrix,  and  the  children  of  the 
"testator,  to  compel  the  completion  of  the  purchase.  The 
Defiendant  insisted  on  the  incapacity  of  the  Plaintifis  to 
make  a  legal  conveyance,  during  the  minority  of  any 
o(  the  children. 


Mr.  Home  and  Mr.  PemberUm  for  the  Plaintiffs. 

The  difficulty  here  arises  from  the  testator  not  having 
named  the  persons  by  whom  the  power  of  sale,  which 
he  obviously  intends  to  give,  is  to  be  executed.  We 
contend,  however,  that  this  is  one  of  the  class  of  cases 
in  which  a  necessary'  implication  arises,  that  the  power 
was  meant  to  be  conferred  on  the  executors.  There 
are  several  cases  of  this  description  in  8  Vin,  AL  468. 
If  the  estate  is  devised  to  be  sold  for  payment  of 
debts,  the  executors  shall  sell,  if  no  one  else  is  ap- 
pointed. This  is  stated  in  Inchley  and  Itobins(m*s 
case,  (a)  It  is  the  same  if  the  object  of  the  sale  is  to 
satisfy  the  testator's  legacies.  CarveU  v.  CarveU  {b) : 
and  see  Loctton  v.  LocJct<m.{c)  The  decisions  seem 
to  affi>rd  this  rule;  that  where  the  fund  to  be  pro- 
duced by  the  sale  will  become  distributable  by  the 
jBxecutors,    they  shall,   in  the  absence  of  an  express 


{a)  S  LeoH.  145.        (b)  3  Ch.  Rrp.  301. 


{c)  1  C%.  Ca.  179. 
autho' 
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authority  to  some  other  persons,  dispose  of  the  estate,  (a) 
Here,  the  testator  treats  his  real  and  personal  estate  as 
blended  in  one  fund,  which  his  children  are  to  share 
equally :  he  gives  several  annuities  out  of  it ;  these  were, 
of  course^  to  be  paid  by  the  executors,  who  were  also  to 
be  the  guardians  of  the  children.  Thus  the  whole  con- 
troul  over  the  fund  was  given  to  them :  they  were  to 
perform  the  purposes  for  which  the  sale  was  to  take 
place;  and  it  must  be  inferred,  that  they  were  the  per- 
sons who  were  intended  to  sell.  The  management  of 
his  house  and  lands,  which  he  speaks  of,  is  clearly  meant 
to  be  confided  to  the  persons,  whom  he  has  just  before 
nominated  as  executors  and  guardians;  and  this  is 
another  proof  that  they  were  designed  to  be  trustees  <^ 
the  real,  as  well  as  of  the  personal  estate. 


If  the  power  was  vested  in  the  executors,  the  question 
arises,  whether  the  event,  on  which  it  is  to  be  exercised, 
has  happened ;  that  event  was  the  disapprobation  by  any 
two  of  the  children  above  21,  of  the  management  of  the 
estates,  which  is  sufficiently  expressed  by  the  notice  of 
the  24th  January^  1806;  but  any  objection  that  may 
be  be  made  on  this  head  is  of  little  importance,  as  it 
will  be  sufficient  to  acquire  the  legal  power,  at  any  time 
before  the  conveyance  is  to  be  executed. 

Mr.  Sugden  for  the  Defendant. 

In  the  construction  of  this  will,  it  is  important  to 
remark,  that  the  legal  estate  in  the  premises  is  given 
by  the  testator  to  his  children.  It  has  been  decided  that 
real  estate  shall  pass  under  the  term  properh/^  where  it  is, 
as  here,  unqualified  by  any  other  clause  of  the  will  (i); 

(a)  See  Sugd.  Paw.  p.  160.  2d  ed. 

(b)  The  effect  of  the  term  "  property"  in  a  will  on  real  estate,  has 
been  discussed  in  the  following  cases:    Doc  <L  HeWng  v.  Yeud^ 


and. 
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and,  according  to  the  late  cases  there  is  no  doubt,  that 
it  will  be  sufficient  to  carry  tiie  fee^  witliout  words  of 
limitation*  (a) 

The  cases  cited  do  not  reach  the  present;  timt  of  Lock- 
fan  V.  Loctton  was  by  consent.     A  late  decision  of  the 
^icc  Chancellor's  in  a  cause  o{  Bentham  v.  Wiltshire  (i), 
involves  this  very  point.    There,  estates  were  devised  to 
lie  sold,  and  the  produce  to  be  divided  among  children. 
A  sale  took  place,  but  it  was  objected  by  the  purchaser, 
that  the  executors  were  not  competent,  without  the  heir 
joiniiig^  to  make  a  legal  conveyance.     The  Vice  Chan- 
cellor thought  the  same ;  and  expressed  his  opinion,  that 
it  was  only  when  the  sale  was  to  be  for  payment  of  debts 
or  l^acies,  that  a  power  could  be  implied  to  the  exe- 
cutors.    The  result  was,  that  the  heir  could  not  be 
found,  and  the  purchase  went  off,  the  purchaser  receiving 
his  costs.     Even  if  the  implication  is  to  be  extended  to 
the  cases  where  the  payment  of  legacies  is  the  object,  it 
cannot  apply  to  a  case  like  this,  where  the  estate  is  given 
to  the  children,  unconverted,  and  is  vested  in  them ;  it 
might  remain  real  property  for  ever,  and  if  spld,  the 
purchase-money  is  not  to  be  applied  'to  purposes  within 
the  province  of  an  executor ;  the  distribution  will  not 
fall  upon  them  as  one  of  their  functions  as  executors. 

But  if  the  executors  were  the  persons  to  sell,  their 
power  was  only  to  arise  in  a  certain  event,  that  has  not 
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9  K.  R.  S14.  Doe  d.  Andrew  v.  Lamckburt^,  11  East,  290.  Doe 
d.  Wall  V.  Lmglandt,  14  Eatt,  370.  Boe  d.  Shell  v.  Pattiton, 
16  East^  2S1.  Doe  d.  Bunny  v.  Bout,  7  Ta^nt.  79.  2  Man.  397. 
See  also  the  note  to  Cave\.  Cave,  2  Eden,  145.;  and  Huxtep  v. 
Brooman,  I  J?ro.  C,  C  457. 

(a)  Boe  V.  Paiiuon,  vb,  suf).    Nich(Ms  v.  Butcher,  18  Vet,  193. 
{b)  Since  reported,  4  Mad,  44. 

yet 


194 


CASES  IN  CHANCERY. 


1820. 


yet  happened;  for  the  notice  given  by  the  two  daughters 
not  expressing  a  disapprobation  of  the  management,  and 
being  given  at  a  period,  when  no  judgment  about  il 
could  have  been  formed,  is  no  compliance  with  the  terms 
of  the  will :  the  power,  then,  did  not  exjst  at  the  date  of 
the  contract,  and  on  this  ground  alone  it  would  be  Toid^ 


Mr.  Home  in  reply. 

If  the  estate  be  vested  in  the  children,  and  there  is  na 
power  in  any  other  person,  it  is  evident  that  no  sale 
can  take  place  while  any  of  the  children  are  minors. 
What  then  becomes  of  the  direction,  that  it  shall  be 
sold  whenever  two  of  them  are  adult,  and  shall  express 
their  disapprobation  ?  The  accomplishment  of  this  pur- 
pose becomes  impossible,  unless  the  power  was  ^ven  to 
persons  competent  to  execute  it. 

The  Master  (fthe  Rolls. 

The  Court  is  here  called  upon  to  decide  on  the  con^ 
struction  of  a  will  very  untechnically  expressed:  we 
must  do  our  best  to  interpret  it  consistently ;  but  I  mnsl 
say,  I  feel  it  would  be  very  difficult  to  hold,  that  the 
PlaintiSs  are  able  to  make  a  legal  conveyance  of  this 
estate. 


We  must  first  consider,  what  was  the  situation  of  the 
testator's  real  property  at  his  death,  and  before  the 
notice  was  delivered  by  his  daughters.  He  only  pro- 
vided for  a  sale  in  a  certain  event,  and  supposing  it  to 
be  still  unsold,  who  was  to  be  entitled  to  it  in  the  mean 
time  ?  When  that  is  decided,  we  shall  have  gone  a  great 
way  towards  the  determination  of  the  other  questions. 
Now,  I  think  that  on  the  death  of  the  testator,  it  vested 
in  all  his  children.  It  is  certainly  not  given  to  any 
other  persons,  and  It  is  equally  clear  thnt  he  did  not 

mean 
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mean  to  die  intestate.  His  children  are  to  share  all  his  1820. 
property :  this  term  must  comprehend  liis  real  and  per- 
sonal estate;  and  I  tliink,  therefore,  that  the  general  re- 
sidue,  subject  to  the  particular  charge^  is  given  to  the 
children  equally,  in  bnguage  that,  by  the  recent  cases, 
irould  certainly  pass  to  theni  the  fee,  the  whole  legal 
and  equitable  estate. 

It  was  argued  that  the  real  estate  was  not  intended  to 
pass,  from  the  deducticni  of  the  two  sums  of  400/.  But 
it  would  be  very  easy,  in  calculating  their  shares  of  this 
mixed  fund,  to  deduct  what  may  be  of  the  value  of  400/. 
and  it  is  clear  that  a  sale  is  only  directed  in  one  event. 

As  to  the  house  ho  inhabited,  which  I  understand  to 
have  been  part  of  his  real  estate,  he  evidently  in* 
tended  the  children  to  have  it.  Throughout  he  con- 
templated that  they  were  to  be  his  residuary  devisees,  as 
well  as  his  residuary  legatees. 

We  must  not,  therefore,  consider  this  as  a  case  where 
there  is  not  a  devise  to  any  one,  and  the  1^1  estate  has 
descended  to  the  heir  at  law ;  but  as  one  where,  antece- 
dent to  the  sale,  there  is  a  gift  to  the  children.  Mr. 
Home  very  fairly  argued  that  the  construction  of  the 
other  side  made  a  difficulty  which  the  testator  ought  to 
have  provided  against ;  that  he  has  defeated  his  own  ob- 
ject in  directing  a  sale  when  two  of  the  children  are  of 
age^  when  the  rest  may  tlierefore  be  minors,  and  a  con- 
veyance on  that  account  impossible.  This  is  true :  he 
has  done  what  must  postpone  the  sale  till  they  come  of 
age.  But  if  a  testator  will  give  property  to  minors,  and 
order  a  sale  of  it,  that  cannot  authorise  the  Court  to 
substitute  by  implication  executors  or  trustees  in  their 
place,  and  to  take  away  the  power  of  sale  from  one  and 
give  it  to  the  other. 

The 
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Patton       ""^  expressing  a  disapprobation 

V,  being  given  at  a  period^  whei 

Randall.  i  i  i  «  c  i    • 

could  nave  been  formed^  is  nc 

of  the  will :  the  power,  then 

the  contract,  and  on  this  *. 


Mr.  Horne  in  reply. 

If  the  estate  be  w 
power  in  any  otht 
can  take  place  ^^' 
What  then  bc( 
sold  whencvei* 
their  disapp^ 
pose  becoir 
persons  v 

0p,  ..x)!)  to  the  notice;  it 

.  (.  ssive  of  that  which  was 

'1'' 
' '  But  I  am  afraid,  tliat  if  it 

'*^*''  :  would  not  follow  that  it  wonld 

'''  -Vr  the  estate  from  the  children,  in 

^  .  ^.co ;  that  would  be  beyond  any  of  the 

,    x«v .  c  ;in  implication  is  raised,  there  must 

^  .V?  -I  ^'xpress  devise,  and  in  opposition  to  a 

...  rv^-cr  be  raised.     There  is  no  case  where  a 

^ac  i^i«  been  implied,  because  the  children 

vc>«     ^upfK>se  this  estate  to  have  been  given  to 

w.  .    r-i«v*i^  ^^ith  a  direction  to  sell  for  the  pay- 

vv*<ic^  would  that  take  it  away  from  them, 

-v  *  iv\^cr  of  sale  to  the  executors  ?     But  here 

^  .    >  »  M.i':c  oven  of  that  circumstance;  and  it  is  only 

.:!c  :;\Huigi*nient  of  the  fund  is  expressly  given  to 

x.vK..o:s  ihal  the  power  of  sale  is  implied  to  be 

oi« .  /.ivio  ari»  cases  where  it  is  said,  that  if  thpy  are 

v\-.*  ^'i  iu   ll^^T  ^'***"  ^^'''     h\  Bentham  v.  Wilt" 

s  \  v\^C'h:uKTlh^r  decided,  that  when  the  pro- 

13  duce 
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dttce  was  to  be  divided  amongst  the  children,  the  1820. 
absence  of  any  devise  did  not  give  the  power  to  the 
executors.  That  case  is  much  stronger  than  the  pre- 
sent, as  here  there  is  an  express  devise.  The  decision 
negatives  the  universality  of  the  proposition,  that  where 
there  there  is  no  other  person  authorised  to  sell,  tlie 
executors  shall. 

In  the  present  case,  according  to  my  construction, 
"Ae  Plaintiffs  are  not  competent  to  convey,  and  cannot, 
^lierefore^  compel  the  purchaser  to  complete  his  agree-. 
Moent;  a  difficulty  that  will  not  be  cured  till  all  the 
children  are  of  age. 


HARVEY  XK  TEBBUTT.  iSkfti. 

James  ALFEY,  in  the  years  1802  and  1803,  mort-  Mortgagee  re- 

gaged  certain  freehold  estates  in  the  county  of  Lincoln^  ji^t^ 
of  which  he  was  seised  in  fee,  to  the  Defendant  John  demption,  on 
Tebbuit,  for  a  term,  of  1000  years,  for  securing  two  faJS^"? "^ 
soma  of  13002.   and  700/.,  with  interest     In  August^  foreclosure 
1806,  he  executed  deeds,  conveying  all  his  real  estates,  ^^7eaeed 
oomprising  the  mortgaged  premises,  to  the  Plaintiffi,  ^  P^  ^ 
6.  Harvey  and  J.  HalUday^  upon  trust  to  sell  for  pay-  costs  as  was 
meat  of  his  debts.    In  April,  1808,  he  became  bank-  w^°£c''J.' 
mpC,  and  George  Gee,  one  of  the  Defendants,  and     Plaintiff  ex- 
W.  Snaiihj  since  deceased,  were  appointed  his  assignees,  fbndbnt  asa 

witness  pays 
.^  .  .  .         ,  nit      his  costs. 

The  assignees,  conceivmg  that  some  act  of  bank- 
r|iptcy  had  been  committed  by  Alvey  prior  to  the  trust- 
deeds  di  Augusti  1806,  or  that  the  execution  of  these 
deeds  was  itself  an  act  of  bankruptcy,  filed  a  bill  in 
the  Exchequer,  for  the  purpose  of  having  them  can- 

Vol.  I.  P  ceUed, 
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celled^  and  to  restrain  the  trustees  from  proceeding  for 
the  recovery  of  the  rents.  In  this  suit  they  obtained  • 
the  common  injunction  for  want  of  an  answer,  which, 
on  the  answer  coming  in,  was  dissolved,  and  it  did  not 
appear  that  any  farther  proceedings  had  taken  place 
in  it. 

In  Michaelmas  term,  1 809,  Tebbutt  filed  a  bill  of  fore- 
closure against  the  assignees,  as  the  persons  entitled  to 
the  equity  of  redemption,  not  noticing  the  deeds  of' 
August,  1S06.  In  the  progress  of  this  suit,  a  verbal 
agreement  was  entered  into  between  the  solicitors  of 
Tebbutt  and  of  the  assignees,  that  a  decree  of  foreclosure 
should  be  suifered  to  pass ;  that  a  sufficient  part  of  the 
mortgaged  premises  should  then  be  sold,  to  pay  what 
was  due  tx>  Tebbutt^  and  that  the  remainder  should  be 
given  up  to  the  assignees.  In  consequence  of  this  agree- 
ment, a  final  decree  of  foreclosure  against  the  assignees 
was  obtained  in  Aprils  ISi:^.  The  an>wer  of  the  as- 
signees was  taken  without  oath. 

The  bill  in  the  present  suit  was  filed  in  May  181^ 
by  the  trustees  of  the  deed  of  Atigust  18Cte,  against 
Tebbutt^  and  Gee,  the  surviving  assignee,  praying  that 
the  decree  of  foreclosure  might  be  declared  void,  and 
that  the  Plaintifis  might  be  declared  entitled  to  redeem. 
It  also  stated,  that  Tebbtitt  had  collusively  {lermitted 
the  assignees,  to  receive  the  rents  of  the  mortgaged  pre- 
mises, and  prayed  that  he  might  be  charged  in  account 
with  these  sums. 


Tebbutt,  in  his  answer  to  the  original  bill,  and  also 
in  his  answer  to  an  amendment  afterwards  inserted,  in- 
sisted that  some  act  of  bankruptcy  tfad  been  committed 
by  Al'oey,  prior  to  the  execution  of  the  trust-deeds,  and 
that  the  assignees  were,  therefore,  entitled  to  the  equity 

of 


CASES  IN  CHANCKRY.  \w 

of  redemption :  he  relied  on  the  foreclosure}  as  giving  18'J().  • 
him  an  absolute  title;  and  denied  any  agreement  on 
the  subject  between  his  solicitor  and  the  solicitor  of 
the  assignees.  This,  however,  was  established  in  evi- 
dence by  the  Plaintiils.  No  evidence  was  gone  into  on 
the  part  of  TeblmiL 

The  other  Defendant  Gee^  admitted  the  validity  of 
the  trust-deeds,  and  did  not  dispute  that,  under  them, 
the  equity  of  redemption  was  vested  in  the  trustees. 
He  was  examined  as  a  witness  on  the  part  of  the 
PlaintifTs. 

Mr.  Owen  and  Mr.  Treslave  for  the  Plaintiffs. 

■ 

'  In  the  suit  which  Tebbutt  instituted  for  a  foreclosure, 
he,  for  some  fraudulent  purpose,  affected  to  consider 
the  assignees  as  solely  entitled  to  the  equity  of  redemp; 
tion :  he  did  not  make  the  Plaintiffs  parties,  and  sup- 
pressed his  knowledge  of  their  claim.  The  foreclosure, 
therefore,  cannot  affect  their  right  to  a  redemption, 
whichy  though  it  was  in  that  suit  treated  as  a  nullity, 
cannot  now  be  questioned.  Indeed  the  suit  in  the  Ex- 
chequer has  set  that  entirely  at  rest.  The  Plaintiffs 
must,  therefore,  have  a  decree ;  and  we  conceive  that 
this  is  one  of  the  cases  where  the  Court  will,  departing 
from  its  usual  rule,  fix  the  mortgagee,  on  account 
of  gross  misconduct,  with  the  costs,  or  at  least  with  so 
much  as  has  been  occasioned  by  that  misconduct.  In 
a  late  case,  of  Taylor  v.  Bakery  before  the  Lord  Chief 
Baron,  Baker  was  the  first  mortgagee,  and  Taylor  the 
second :  Baker  took  from  the  mortgajgor,  an  agreement 
for  charging  another  sum  upon  the  premises.  In  his 
answer,  he  denied  notice  of  the  second  security,  and, 
having  got  the  legal  estate,  attemj)ted  to  tack  the  sub- 
sequent advance  to  his  mortgage.    The  Plaintiff,  how- 

P  2  ever. 
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1820.       ever,  proved  notice  upon  bim>  and  the  Court,  from  hk 
^^^      fraudulently  setting  up  the  second  agreement,  made  him 


V.  pay  the  costs 


TlBBVTT. 


Mr.  Simpkinsan  for  the  Defendant  Tebbutt. 

We  cannot  now  dispute  the  PlaintiiT's  right  to 
tleem;  the  only  question  is  as  to  the  costs.  TehbyJtfh 
reason  for  not  joining  the  present  Plainti£&  in  his 
former  suit  was,  that  he  conceived  their  deed  to  be  void  • 
aCnd  though  he  was  misadvised  in  this,  the  Court  will 
not  go  BO  far  as  to  give  costs  against  a  mortgagee^  merely 
from  his  having  proceeded  by  mistake,  and  having 
made  an  erroneous  <]efence.  There  could  not  have 
been  any  design  to  defraud,  for  he  was  to  obtain  no- 
thing by  the  transaction,  but  what  was  due  to  him.  He 
will  soflPefr  sufficiently  for  his  error,  by  losing  the  costs 
^f  the  formc^r  inefiectual  suit. 

iTht  Master  ^'  the  RolIk. 

The  counsel  for  the  Defendant,  Tebbuttj  has  very 
^properly  admitted,  what  has  reduced  this  case  to  the  only 
real  question,  that  of  costs,  not  insisting,  as  his  client 
in  his  answers  has  dones  upon  the  decree  of  fore- 
closure. It  is  impossible  that  could  be  maintained; 
for  the  bin  was  filed  with  an  antecedent  knowledge 
t>f  the  convqrance  to  the  Plaintiffs,  evidenced  a»weU 
by  the  letters  of  the  Defendants,  as  by  the  pendency 
of  the  suit  in  the  Exchequer,  of  which  it  is  dear 
that  he  had  notice.  In  that  suit  an  attempt  was 
made  by  the  assignees  to  defeat  the  right  of  the  Plain- 
tifi :  the  attempt  failed,  for  the  injunction  had  been  dis- 
solved ;  the  Defendant,  nevertheless,  files  his  bill  for  s 
foreclosure,  without  making  Haroey  and  HaJUdinf 
parties,  though  it  was  clear,  that,  subject  to  the  mort- 
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gage^  they  were  entitled  to  the  premises*    It  is  said  that        1820. 

that  this  was  by  mistake;   that  he  supposed  them  to 

have  no  right,  as  there  might  have  been  some  prior  act 

of  bankruptcy,  or  the  execution  of  the  deed  might  itsdf 

have  been  one.  Now  if  he  had  entertained  this  opinion, 

what  injury  would  it  have  done  him  to  have  made  them 

parties,  to  give  them  at  least  an  opportunity  of  agitating 

the  question.    But  it  is  clear  that  it  was  not  a  mistake; 

if  so,  how  is  it  that  he  insisted  on  the  decree  in  his 

answers  ?  He  might  have  discovered  his  error,  before  he 

had  persevered  in  it  for  ten  years.     He  negatived  their 

f%ht  to  redeem,  setting  up  as  a  bar  to  them,  the  decree 

of  foreclosure  thus  wrongfully  obtained. 

It  is  impossible  to  excuse  him  on  the  ground  of  mis- 
take. What  motive  he  may  have  bad  to  act  in  favour 
of  Gee^  and  to  consider  him  as  alone  entitled  to  redeem, 
does  not  appear.  It  does  not  seem  of  any  consequence 
to  him  which  was  to  redeem,  as,  in  either  case^  be  was  to 
be  paid  his  whole  principal  and  interest.  It  is  difficult, 
therefore,  to  discover  the  motive  that  induced  him  to 
16d4  himself  to  one  party ;  but  he  certainly  did  not  act 
under  a  mistake. 

Then,  if  a  party  will  thus  conduct  himself  what  is  to 
be  the  consequence?  It  is  rightly  admitted,  that  he 
cannot  have  the  benefit  of  the  decree  of  foreclosure ;  of 
coarse^  it  cannot  bind  the  Plaintiffs,  who  were  wilfully 
omitted  to  be  made  parties  to  it;  nor  can  it  bind  the 
crediKHTB  claiming  under  the  deed,  and  he  cannot  be 
allowed  to  tack  to  his  mortgage-debt  the  costs  he  in- 
curred by  that  proceeding,  as  against  those  who  are  en- 
titled to  redeem. 

The  only  question  that  is  sustainable  is,  whether  this 
party,  having  a  clear  right  to  insiA  upon  his  mortgage- 

P  8  debt, 
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1 820.        debt,  is,  upon  a  bill  filed  to  redeem,  to  be  deprived  of  . 

„   ^  that  which  is  usually  allowed  to  mortgagees,  namely,  the 

0.  payment  of  his  costs;  is  this  case,  an  exception  to  the 

Tbbbutt.  general  rule,  that  a  mortgagee  is  entitled  to  his  costs  ? 
Now,  in  the  first  place,  this  rule  is  not  universal :  there 
may  be  cases  of  misconduct  of  such  a  nature,  that  the 
mortgagee  shall  not  only  be  deprived  of  his  own  costs^ 
but  that  he  shall  be  made  to  pay  those  of  the  mortgagor. 
This  is  the  doctrine  of  the  Lord  Chancellor,  in  DetiUin 
V.  Gale,  {a)  He  there  used  great  caution  in  break- 
ing in  upon  the  general  rule;  but  he  thought  tlial 
there  might  be  excepted  cases,  and  that  that  case  was 
one.  He  refers,  also,  to  a  case  of  Shuttleworth  v.  Lcnother^ 
where  the  mortgagee  was  made  to  pay  costs,  on  the 
ground  of  his  having  refused  a  tender  made  to  him  by  the 
mortgagor.  This  case,  then,  is  a  clear  authority,  as  well 
as  that  in  the  Court  of  Exchequer,  where  that  court 
determined  that  the  mortgagee  had  so  conducted  him« 
self^  that  he  should  not  only  be  precluded  from  receiving 
his  own  costs,  but  should  pay  those  of  the  other  party. 

Then  is  thit^one  of  the  excepted  cases  ?  I  think  it  is, 
as  to  all  that  part  of  the  expence,  that  has  been  occasioned 
by  the  bill  of  foreclosure  filed  in  collusion  with  Gee* 
As  to  so  much  of  the  suit,  in  which  the  Plaintiff's  right  to 
redemption  is  controverted,  on  the  ground  of  the  fore- 
closure, and  all  the  e>^idence  rendered  necessary  by  that 
resistance  on  the  part  of  the  defendant,  he  being  wrong 
in  it,  ought  to  pay.  It  is  an  adjunct  made  by  him  to 
the  ordinary  proceedings  for  a  redemption;  and  it  is 
not  therefore  reasonable,  that  the  mortgagor  should 
he  liable  to  the  expense  of  it.  Beyond  that,  he  is  not 
bound  to  pay:  he  must  receive  his  costs,  as  to  so  much 
of  the  suit  as  was  necessary  for  the  redemption. 

(flf)  7  Vet.  5B^. 

With 
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With  respect  to  Gee,  if  he  had  not  been  examined 
Bs  a  witness,  he  would  have  been  precluded  from  re- 
ceiving his  costs;  for,  though  he  has  retracted  his  oppo- 
sition to  the  Plaintiff's  claim,  yet  the  effect  of  that  would 
'  only  have  been  to  excuse  him  from  paying  costs,  not  to 
entitle  him  to  receive.     His  costs,  therefore,  must  be 
paid  by  the  Plaintiffs,  and  they  are  not  to  recover  them 
.over  from  TeUmtt ;   for  it  is  their  act  that  enables  him 
.  to  get  them ;  and  the  payment  of  them  is  not  the  ne- 
oewary  result  of  tlie  former  collusion. 


1820. 


The  decree  must  be  for  a  redemption  by  the  Plain- 
;  and  an  enquiry  before  the  Master,  of  what  Teb- 
butt  has  received,  or,  without  wilhil  default,  might  have 
neoeived  from  the  morjtgaged  premises,  the  subsequent 
costs  to  be  reserved  till  further  directions,  (a) 


His  Honour  doth  declare,  that  the  Plaintiffs,  as  trus- 
under  the  indentures  of  the  1  Ith  and  li'th  days  of 
jb^ust  i  806,  in  the  pleadings  mentioned,  ought  to  be 
let  in  to  redeem  the  mortgaged  premises  in  the  bill 
mentioned,  notwithstanding  the  decree  made  in  the 
cause  of  Tebbutt  against  Gee  and  Snaithy  bearing  date 
the  X^ih  Febniaryi  1814,  in  the  pleadings  mentioned; 
and  therefore  doth  order  and  decree,  that  it  be  referred, 
fcc^  to  take  an  account  of  what  is  due  to  the  Defeiul- 
ant  «7.  T.,  for  principal  and  interest  on  the  mortgsige- 
lecurity  in  the  pleadings  mentioned,  and  to  tax  him  the 
costs  of  this  suit,  so  far  as  the  same  is  a  suit  to  redeem 

(«)  For  the  casct  in  which  a  mortgagee  will  not  be  allowed,  or 
win  be  made  to  pay  co6ts,  see,  besides  those  cited  iu  the  text, 
Aocaita  V.  Murgatroyd^    1   P.  W.  393.        Baker  v.  IVind,  1  Vcm, 

WL  160.      Lo/lut  V.  :Swi/i,  2  Sch,  4*  Lef,  657.      v.  Trtcoihick^ 

i  Vet.  Sf  B.  XHX.    SmUh  v.  Smith,  Coop,  141.    Quarrel r.  Becir/ord, 
'  I  Mad,  2S9.  SS5.     Morony  v.  O'Dea,  1  Ball  4"  B.  131.  n. 

*      .  Pi  the 


204 


CASES  IN  CHANCERY. 


1820. 


the  said  mortgaged  premises.  And  it  is  ordered,  ihat 
the  said  Master  do  tax  all  parties  the  costs  <^  this  suit, 
so  fiur  as  the  same  have  been  occasioned  by  the  Defieod* 
ant's  controverting  the  Plaintiff's  right  to  redeem.  And 
it  is  fiurther  ordered,  that  the  said  Master  do  take'sn 
account  of  the  rents  and  profits  of  the  said  mortgaged 
premises,  come  to  the  hands  of  the  said  Deftodant 
J.  T.,  or  to  the  hands  of  any  other  pa'son  or  perioiis» 
for  his  use,  or  which,  without  his  wiUiil  de&ult,  might 
have  been  received  therefirom.  And  it  is  ordered,  that 
the  said  Master  do  deduct  what  he  shall  find  doe  on 
account  of  such  rents  and  profits,  and  the  amount  of 
the  Plaintiff's  costs,  occasioned  by  the  Defisndant's  00D« 
troverting  the  Plaintiff's  right  to  redeem  as  aforesaid» 
from  what  the  said  Master  shall  find  due  for  principal 
and  interest  and  costs,  as  far  as  the  suit  is  a  suit  to 
deem  as  aforesaid,  &c.     Reg.  Lib.  A.  1819.  fo.  889. 


WOODHOUSE  V.  MEREDITH. 


'Rolls, 
February   sM, 
23,  S4.  tS. 
March  1. 

An  agent  em-  ^Y^HE  bill  stated  that,  in  the  year  1807,  James  Wood^ 
w  ^cSal^*i  ^'^^  *  soUcitor  at  Hereford,  (smce  deceased,)  waa 

cretly  buys  it  desirous  of  purchasing  of  the  President  and  Govemois 
the^naine  ^^  Gwfs  Hospital  an  estate  belonging  to  them,  consisting 
of  a  trustee,  of  fireehold  and  copyhold  lands,  situated  in  the  coun^ 
represents,  of  Hereford,  and  called  the  Parks  Farm  ;  for  that  poiw 
to  bis  ^^J^*  pose  he  agreed  witli  Gravenor,  who  was  tenant  of  the 

real  purchaser,  premises,  under  a  lease  fix»n  the  hospital,  that  the  pni^ 
He  cannot  call 

foranexecu-  ■ 

tion  of  the  trust,  until  the  transaction  is  confirmed  by  the  vendor. 

Phiintiff  amending  without  requiring  a  further  answer,  should  call  on  the  DefsaJ 
ant  for  his  office-copy  to  be  aDiended,bnt  when,  though  he  n^lected  this,  the  IMss^ 
ant  was  otherwise  apprised  that  an  amendment  had  been  made,  but  ptieiiHiJ  Ae 
cause  to  come  to  a  hearing,  held  that  he  could  not  then  object. 

ehaie 


MnsoiTB. 
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chase  nhcmld  be  made  in  his  nanie^  in  trust  for  Wood'       1820. 
iomem    Gnwaior  accordingly  ccmtracted  with  tlie  hos-   Woodhouis 
pital  in  his  own  name,  and  articles  of  agreement  for  the     ^^    v. 
purchase  were  drawn  up :  on  these  articles  the  following 
declaration  of  trust  was  written  and  signed  by  Ch-ave^ 
nor: — ^'I  Peter  Gravenar,  in  the  annexed  articles  of 
agreement  named,  do  signify  and  declare,  that  my  name 
^  is  inserted  in  such  agreement,  in  trust  for  James  Woodr- 
iome^  in  the  annexed  articles  of  agreement  also  named, 
and  that  he^  the  said  James  Woodhouse^  shall  and  may 
have  and  take  every  benefit  and  advantage  to  be  obtained 
therdby;  and  that  my  name,  in  such  articles,  is  made 
use  of  for  the  said  James  Woodhouse ;  and  the  said  pur- 
cbaae  is  made  for  him,  and  I  agree  to  execute  a  ipttfptr 
coDTeyanoe  to  the  said  James  Woodhouse  ;  at  any  time 
^^hcsn  required.     As  witness  my  hand,  this  2Sd  day  of 
January^  1807.      Peter  Gravenor.  —  Witness,    Joseph 
Woodhouse:' 

The  bill  then  stated,  that  the  purchase-money  was 

goaid  by   Woodhouse,  and  the  estate  conveyed  in  Jufy 

3807,  by  the  President  and  Governors  of  the  Hospital, 

'^o  Crravenor  ;    and  that  it  was  afterwards  reconveyed  by 

Slim  to  Woodhouse. 

Woodhouse^  by  his  will  (a),    gave  his  frediold  and 
copyhold   estates,    in    the    county  of    Hereford,     to 
Ills  wife,  Ann  Woodhouse,  for  life ;  and,  after  her  death, 
to  the  Plaintifb.     He  gave  to  his  wife  the  residue  of  his 
personal  estate,  and  a{q)ointed  F.  S.  S.  J.  Woodhouse  and 
iXnJbi  Meredith  his  executors.     The  will  was  dated  {Nre- 
^ious  to  the  purchase  of  the  Parks  Farm,  but  the  tes- 
tator afterwards  republished  it  by  a  codicil,  (b) 

(a)  Vide  Woodhouu  v.  Mereditk,  i  Mer.  45e. ;  a  case  which  arose 
upon  this  wiU. 
ih)  The  codicil  was  dedded  to  be  a  republication  in  GoodtHk  ▼. 
}ith,2  Mauk^  Sci.S. 

4  The 
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llie  testator  died  in  Jantiari/y  1809,  and  the  ImU 
stated  that,  on  his  death,  his  widow  entered  into  the 
receipt  of  the  rents  cf  the  Parks  Farm,  as  tenant  for 
life.  In  1812  she  died,  having  by  her  will,  appointed 
John  Meredith  her  executor.  The  bill,  which  was  filed 
originally  against  J.  Meredith  and  Gravenor^  then  stated 
that  the  former  had,  on  die  death  of  Ann  Woodhmse^ 
set  up  some  claim  to  the  estate,  had  got  possession  of 
the  title-deeds,  and  had  induced  Gravenory  who  conti- 
nued the  tenant,  to  pay  Iiim  a  part  of  the  rent:  it 
prayed  that  the  title-deeds  might  be  delivered  up  to 
the  Plaintiffs,  or  secured  for  their  benefit:  an  account  of 
the  rent  alleged  to  have  been  received  by  Meredith^ 
and  an-  injunction  to  restrain  liim  from  receiving,  and 
Gravcnor  from  paying  to  him,  the  remainder  of  the 
arrears. 


Tlie  Defendants,  by  their  answers,  denied  that  the 
purchase  was  made  by  GrcrcenoTj  in  trust  for  fVoodhouse, 
They  represented  that  the  former  entered  into  the  agree- 
ment for  the  purchase  for  himself;  and,  not  having  at  com- 
mand fimds  sufiicient  for  the  payment  of  the  purchase- 
money,  -he  borrowed  the  amount,  viz.  2800/.  of  IFbotf- 
house.  Being  a  very  illiterate  person,  lie  had  not  read 
over  tlie  declaration  of  trust,  and  the  deed  by  which  he 
reconveyed  the  estate  to  Woodkousey  but  signed  them 
without  their  contents  being  properly  explained,  under 
an  idea  that  they  were  only  securities  for  the  money  ad- 
vanced to  him.  They  denied  the  payment  of  any  rent 
by  Gravenor  ;  but  stated  that  he  had,  at  different  times, 
paid  to  Woodhouse^  and  afterwards  to  his  widow,  several 
sums  on  account  of  the  interest  due  upon  his  debt. 
Gravenor, msx^XeA  tliat  he  was  the  owner  of  the  estate, 
subject  to  the  payment  of  this  sum  of  2800/.,  and  that 
the  interest  of  IVoodhouse  was  only  that  of  a  mortgagee. 
Meredith,  as  the  personal  representative  of  Ann  fVood- 
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house,  claimed  to  bo  entitled  to  the  2800/.  as  a  mortgtige-         1820. 
debt,  due  from  Chavtnior, 


The  only  title-deeds  in  the  possession  of  Meredith 
were,  the  conveyance  from  the  hospital  to  Gravenor, 
and  the  reconveyance  from  him.  The  first  of  tliese  was 
a  feoflinent,  dated  8th  Juli/f  1807,  to  which  IVoodAoiise 
was  a  party,  and  was  appointed  as  the  attorney  of  tlie 
hospital  to  deliver  seisin.  The  freehold  part  of  the 
estate  was  conveyed  to  Gravenar  to  uses  to  bar  dower, 
JBridgeiJcater  Mn-edith  being  the  trustee ;  and  there  was 
also  a  covenant  for  the  surrender  of  the  copyhold.  No 
surfeiider  had,  however,  taken  place. 

Tile  re-conveyance  from  Gravetwr  was  also  by  a  feofl- 

auent,  dated  15th  July,  1807,  the  parties  to  it  were  GrC' 

^^enoTi  WoodhoiisCy  and  B.  Meredithy  but  it  was  executed 

only  by  the  former.  It  recited  that  Woodhouse  had  agreed 

to  purchase  tlie  estate  of  Gravenor  for  5000/.,  and  that 

sum,  the  receipt  of  which  was  acknowledged  by  JVood' 

Jiotise^  was  stated  as  the  consideration.    Gravawr  and 

Meredith  conveyed  the  freehold  part,  and  the  former 

covenanted  to  surrender  the  copyhold. 

The  bill  was  afterwards  amended.  F.  S.  5. «/.  Hood" 
house  and  B.  Meredith  were  made  defendants,  and,  in 
addition  to  the  original  prayer,  it  prayed,  that  the  Plain- 
tiffs might  be  declared  entitled  to  the  Parks  Farm; 
a  conveyance  from  B.  Meredith-  of  such  estate  as  he 
might  have  in  the  freehold  part,  and  a  surrender  of  the 
copyhold  by  Gravenor. 

On  tlie  hearing  of  tlie  cause,  an  objection  was  made 
by  Mr.  Merivale,  on  the  part  of  the  Defendant  Grave- 
nor^  that  the  amendment  had  been  made,  without  his 
oilico-copy  having  been  altered ;  he  was,  iu  consequence, 

ignorant 


WoODIlOCUi 
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ignorant  of  any  change  having  taken  place  in  the  plead- 
ings. It  was  stated  and  admitted  to  be  the  practioe^ 
for  the  Plaintiff  first  to  serve  the  Defendant  with  the 
order  to  amend,  and  afterwards,  upon  the  amendment 
being  made,  to  call  on  him  for  his  office-copy,  in  order 
to  make  the  necessary  alterations  in  it;  the  Defendant 
being  thus  apprised  that  the  order  to  amend  has  been 
acted  on,  leaves  his  copy  with  his  clerk  in  court  ibr 
that  purpose,  (a)  In  this  instance,  the  Plaintiffi  had 
served  the  order  to  amend ;  but  they  had  neglected  to 
i^ply  to  the  Defendant  for  his  copy.  It  appearedf 
however,  that  the  cause  having  subsequently  abated 
by  the  marriage  of  a  female  plainti£^  it  was  revivedf 
and  the  order  of  revivor  served  upon  the  Defendant. 
The  order  and  the  bill  of  revivor  recited,  that  the 
bill  had  been  amended,  and  that  two  defendants  had 
been  added.  It  was  contended,  that  this  was  suffident 
notice  of  the  amendment  The  Defendants  solicitor 
offered  to  make  an  affidavit  that  he  was  not  aware 
of  the  bill  hating  been  amended* 

It  was  argued  for  the  Plaintiff,  that  the  bill  of 
revivor  had  apprised  the  Defendant  of  an  amendment 
having  taken  place :  it  must  be  presumed,  that  he  had 
made  himself  acquainted  with  it;  but  no  further  answer 
was  required,  and  the  substance  of  the  case  not  being 
materially  altered  by  the  amendments,  the  Defendant 
could  not  have  thought  it  necessary  to  his  defence  to 
put  one  in.  It  he  were  now  to  have  that  liberty,  he 
would  be  able,  after  publication  of  the  evidence,  to  enter 
into  a  new  case. 

(a)  In  Llo^  V.  Llcj^d^  2  Cox,  431.,  it  is  mid  to  have  been  umal 
for  die  Defendant,  on  bong  served  unth  the  order,  to  faring  hb  eopy 
to  the  Pbintiff*i  clerk  in  court,  to  be  altered;  a  practice  whidi, 
when  any  coniiderdile  interval  elapief  between  the  ordar  aad  the 
aBendmcot,  would  give  riee  to  much  inconvenieDcc. 

In 
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In  support  of  the  objection,   it  was  said,  that  the        1820. 
uMndments  were  material,  inasmuch  as  they  prayed 
rdief  against  the  Defendant  GravenoTj  the  original  Bill  v. 

being  as  against  him  only  for  an  mjunction;  and  if  he    M"™"- 
had  been  apprised  of  them,  he  would  have  entered  into 
a  farther  defence.      The   Defendant   knew  that   the 
Flaintifi  had  obtained  an  order  to  amend,  but  he  wa<s 
nefer  inibnned  that  they  had  acted  on  it    The  inci- 
dental mention  of  it  in  the  bill  of  reviyor  was  not 
nodce  of  it,  unless  it  be  assumed  that  the  solicitor 
most  necessarily  pay  minute  attention  to  every  docu- 
ment of  that  kind.     But  even  if  it  was  notice  of  the 
&ct  of  the  amendments  having  been  made,  it  was  not 
modet  of  their  contents.    It  was  the  duty  of  the  Plain- 
tiffi^  to  bring  before  the  Defendant  the  substance  of  the 
amendments,    that  he   might   consider  whether    thqr 
voidered  a  further  answer  expedient.     There  was  no- 
to  put  the  Defendant  upon  enquiry  into  the 
of  the  new  matter;  he  knew  that  he  was  right 
in  point  of  form,  and  that,  if  there  was  any  neglect^ 
£ft  lay  with  the  Plaintiffi.     The  Defendant  might  have 
satisfied,  that,  if  die  amendments  contained  any 
to  Bthct  him,  the  Plaintiffi  would  have  put  him  in 
of  it  in  the  usual  course. 


Tke  Masteii  rftie  Rolls. 

I  think  this  is  a  question  of  great  importance,  con- 
sidering what  mischievous  consequences  it  would  lead 
'%Of   if  a  party  could  be  permitted,   at  this  period  of 
the  canse^  to  put  new  matter  in  issue,  and  to  make 
m  new  defence :  nothing  could  be  more  injurious  to  the 
jmictioe  of  the  Court 

Suppose  there  had  been  a  mere  formal  amendment 
of  dnee  words ;  and  that  this  neglect  had  taken  place ; 
ami  that  the  Defendant,  being  informed  of  the  amend- 
ment, 


i 


210 


CAS^S  IN  CHANCERY. 


1820. 


W00DHOU8E 

Mkrboith. 


ment,  had  sflfd  to  die  Pliuntiff,  diat  it  was  not 
saiy  to  amend  his  copy,  and  that  he  need  not  take 
the  trouble  to  do  it     If  he  had  then,  at  the  heafi* 
ing,    made    this   objection,   it  is  clear   that  it  ooaM 
not  have  been  acceded  to.     llien,  if^  instead  of  tfaisy 
there  were  formal  amendments,  and  the  Defendant,  nol 
being  desirous  of  having  his  copy  altered,  suflers  the 
Plaindff  to  revive  and  proceed  with  the  cause,  having 
had  notice  of  the  amendment  of  the  bill,  is  not  that 
an  implied  waiver  of  the  irregularity?     Is  is  not  the 
same  as  an  express  declaration,  that  he  would  allow 
the  cause  to  be  heard  on  the  amended  bill?     When 
he  saw  that  the  bill  was  amended,  and  that  new  parties 
were  added,  he  might  have  applied,  and  ascertained 
what  the  amendment  was.     Could  he  not,  in  the  course 
of  the  four  years  that  have  passed,  have  seen  whedier 
it  was  material  or  not?     And  nmst  I  not  assume  diat 
he  has  done  so,  and  has  not  thought  it  of  importance 
enough  to  require  any  odier  proceedings  on  his  part? 


It  does  not  appear  that  hny  thing  was  stated  in  these 
amendments,  to  vary  the  substance  of  the  case.  The 
question  seems  to  be,  merely  whether  Gracenar  is  the 
owner  of  die  estate,  or  whether  he  bought  it  for  Wood- 
house ;  and,  though  die  amendments  include  the  copy- 
hold as  well  as  tlie  freehold,  that  does  not  alter  the 
question. 


To  let  it  now  stand  over,  would  be  occasionin|r 
furdier  delay  in  a  cause  that  has  been  already  six  years 
in  progress ;  and  it  would  be  open  to  the  still  greater 
objection  of  allowing  a  party,  after  being  in  possession 
of  the  evidence  on  the  other  side,  to  go  into  die  merits 
of  his  case.  If  the  party  be  correct  in  die  ol)jection 
that  he  makes,  the  consequence  is  quite  of  <x>ur9e^ 
that  he  must  have  a  right  to  examine  witnesses.     As 

7  to 
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to  die  new  matter,  he  would  certainly  liave  a  right        18204 

to  CO   into  evidence;  "and  under  the  colour  of  tliat«     „.  '  ^  ~  - 

he  may  introduce  facts  aifecting  the  whole  case.  v. 

Merlditu. 

The   Court  must,   therefore,    guard  very  carefully 
against  permitting  a  party,  who  has  sufiered  a  cause 
to  oome  to  a  hearing,  to  start  up  witli  an  objection 
to  put  a  stop  to  it.     For  this  reason,  the  Court  must 
see  whether  there  has    not   been   some    intermediate 
transaction,  by  which  the  objection  has  been  waived. 
Parties  would  otherwise    let  the   cause    proceed,   and 
then    make    these  diificulties  for   tlie  sake  of  delay, 
and  to  take  advantage  of  the  publication  of  the  evi- 
dence  of  the   other   side.       Whether    that   is    or   is 
not  the   object  here,    the  consequence  would  be   the 


If  I  were  satisfied  that  the  amendments,  in  substance, 

ontained   any  thing  which   the   Defendant  ought   to 

ve  an  opportunity  of  answering,  I  should,  though 

ith   great   reluctance,   yield   to  his  application;    but 

ere,  I  think,  he  has  had  the  means  of  meeting  the 

hole  case;  and  no  injustice  will  be  done  to  him. 


The  cause  then  proceedeil,  and  evidence  was  entered 
nto;  the  substance  of  which  is  stated  in  the  judgment 
f  the  Court. 


The  declaration  of  trust,  signed  by  GravenoTy  was 
produced;  but  the  original  articles  of  agreement  be- 
tween him  and  the  liospito),  to  which  it  was  said  to 
have  been  annexed,  could  not  be  found.  Parol  evidence 
of  their  contents  being  offered,  a  question  arose  on  its 
admissibility;  and  Brodic  v.  St.  Paul {a\  was  cited :  the 

(fl)  1  IVx.jiin.5S6. 

evidence 


^12  CASES  IN  CHANCERY. 

ISW.       evuletioe  was  read  de  bine  esse.     An  objection  was 
^    -  -^     also  made  to  the  evidence  of  the  execution  of  the 

WoODBOOtS 

V.  deed  of  15th  «/y^  1807»  by  Gravenor.    The  attesting 

MxRKDiTH.  ^tness,  who  was  a  very  illiterate  person,  was  only 
able  to  depose,  that  he  saw  Gravenor  write  some* 
thing,  which  he  believed  to  be  his  name^  upon  a  parch- 
ment deed,  which,  from  its  appearance,  he  believed  to 
be  the  deed  in  question :  he  did  not  depose  as  la  the 
sealing  or  delivery.  It  was  contended,  on  the  part  of 
the  Plaintiff,  that  tliese  solemnities  might  be  presumed* 
from  the  livery  of  seisin,  which  was  proved,  and  from 
the  deed  itself  being  found  immediately  afterwards,  and 
continuing  in  the  hands  of  Woodhouse.  Skeph*  Touckm 
p.  58.;  Trimmer  v.  Jackson  {a);  Park  v.  AIettrs{b); 
P&afell  y.  Blackett  (c) I  Wood  v.Drwy{d);  and  Talbot, 
V.  Hodson  {e\  were  cited.  The  deed  was  received 
de  bene  esse ;  and  it  did  not  ultimately  become  neces- 
sary to  decide  dther  this  point,  or  that  relative  to  the 
proof  of  the  contents  of  the  articles  of  agreeroeot. 

• 
Amongst  the  evidence  offisred  on  the  part  of  the 
Defendant,  «7.  Meredith^  was  a  Tpsper  in  the  hand- 
writing of  James  Woodhouse^  purporting  to  be  a  copy 
of  a  letter  from  himself  to  Harrison.  It  was  olgected, 
that  this  was  not  the  best  evidence  of  such  a  letter 
having  been  written;  and  that  it  did  not  prove  that  the 
letter,  if  written,  had  been  sent  The  Master  qf  ike 
Botts  said,  that  it  was  not  evidence  of  a  letter,  or  that  a 
letter  had  been  sent;  but,  as  a  pq>er  written  by  the 
testator,  it  might  be  received  against  the  Plaintifft,  his 
representatives,  as  a  declaration  by  him :  the  other  side 
mij^t  assume  that  the  letter  was  never  sent 

(«)  4  Bi^n,  EccLLttw,  117.  (b)  9  Bn,  <f-  P^.  S17. 

(c)  1  Eip.Sep.  97.  (d)  1  LiL  Rqym.  734. 

(#)  2  I^arth,  527.  7  Taunt,  251. 

It 
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It  appeared  that  Woodhouse  was  the  steward  or  agent        1320. 
of  Gta/s  Hospital,  and  had  the  manacrement  of  their    „V   "  '   ' 

.,  rww         r'  WW  WOODHOUSK 

eitates  m  the  county  oi  Hereford.     He  was  employed  by  v. 

them  to  sell  the  Parks  Farm^  together  with  some  other  Meredith. 
lands  in  the  neighbourhood;  and  it  was  stated  in  evi- 
dence,  that  he  signed  the  agreement  for  the  sale  to 
€3ravenor  on  their  behalf,  and  as  their  agent ;  that  in 
the  transactions  with  tlie  hospital,  Gravenor^s  name 
cmly  had  been  used ;  and  that  the  governor  and  officers 
of  the  charity  were  not  apprised  of  Woodhouse  having 
sny  interest  in  the  contract. 

On  the  opening  of  the  case,  tiie  Master  of  the  Roils 
Temarked  on  it,  as  representing  a  purchase  to  have  been 
made  bj  an  agent,  of  the  estate  that  he  was  employed  to 
xall,  secretly  and  under  suspicious  circumstance,  and 
desired  the  counsel  to  advert  to  the  question,  whether  a 
mmt  ooold  be  entertained,  respecting  rights  arising  out 
cf  sudi  a  transaction.  The  argument,  with  the  excep- 
ticm  of  ronarks  on  the  evidence,  was  chiefly  directed  to 
this  point 

Mr.  Home^  Mr.  Pepysy  and  Mr.  Sugdetiy  for  the 
Plaintifi. 

However  great  the  jealousy  with  which  a  purchase  by 
a  trustee,  an  agent,  or  any  other  person  possessing  a 
fidaciary  <jiaracter,  is  viewed,  it  has  never  yet  been  ex- 
tended so  far,  as  to  preclude  him  from  suing  in  respect 
of  it  A  purchase  of  this  description,  or  a  contract  for 
such  a  purchase,  is  not  in  itself  void ;  in  many  cases, 
and  when  effected  with  the  proper  cautions;  it  cannot  be 
impeached;  and,  at  all  events,  when  made  under  the 
moat  un&vourable  circumstances,  it  is  only  voidable  by 
the  cestui  qtte  trust :  no  one  else  can  set  it  aside,  or 
question  it.     In  Ex  parte  Morgan  (a),  an  assignee  having 

(«)  Moniagu.  B,  L.  Notes.  31.    Sugd.  V.^P.  S  ed.  505. 
Vol.  L  Q  pur- 
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ISM,       purchased  a  part  of  the  bankrupt's  estate,  sold  it  at  an 

WooDHouss    ^^^'^^^"^^^  price,  and  findings  afterwards  that  he  ought 

9.  not  to  have  been  the  purchaser  of  it,  paid  the  difference 

KDXTB.     ^f  ^^  prices  to  the  general  fund  of  the  estate ;  but  it 

was  held  that  he  was  not  at  liberty  so  to  do;  he  was 

Dound  by  the  contract,  unless  it  was  for  the  benefit  of 

the  creditors,  to  rescind  it.     Thus,  if  the  purchaser  is 

not  permitted  to  sustain,  against  third  persons,  the  rights 

acquired  by  this  transaction,  he  is  placed  in  the  singular 

situation,  of  being  involved  in  a  contract,  frcMU  which  he 

cannot  withdraw,  but  of  which  he  can  make  no  use. 

It  is  possible  that  this  may  Aye  a  case,  in  which  the 
hospital,  if  they  thought  fit  to  file  a  bill,  might  set  aside 
the  sale ;  but  until  they  do  so,  until  they  come  forward^ 
and  make  it  a  subject  of  enquiry,  it  is  pei&ctly  good 
and  unimpeachable  by  the  rest  of  the  world,  and  the 
purchaser  is  the  owner  of  the  estate,  possessing  all 
the  rights  with  which  that  ownership  invests  hixn« 
The  hospital  may  confirm  the  sale,  or  by  long  acqui- 
escence, preclude  themselves  from  attempting  to  in- 
validate it  They  are  probably  acquainted  with  the  true 
nature  of  the  transaction :  they  have  notice  of  this  sui^ 
by  having  been  called  upon  to  produce  some  documents 
as  evidence.  Most  likely  they  will  never  feel  it  their 
interest  to  disturb  the  sale;  but  if  at  any  fiiture  time  they 
institute  proceedings,  no  decree  that  may  be  made  in 
this  cause  can  prejudice  them.  If  the  result  now  should 
be  fiivourable  to  the  Plaintiffs,  the  hospital  will  have  the 
same  equities  against  all  parties  that  they  now  have^  and 
equal  facilities  for  investigating  their  rights. 

The  present  case  is  easily  distinguishable,  from  those 
in  which  the  Court  has  refused  to  take  cognizance 
of  rights  originatmg  in  illegal  contracts;  this  is  only 
where  the  contract,  from  its  nature,  being  malum  per  se^ 

15  from 
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from  its  being  vitiated  byfraud,  or  contrary  to  some        1822. 
rule  of  law  or  policy,  is  rosolutely  void.     It  can  only  be 
brou^t  within  the  principle  of  those  cases,  by  showing  0.. 

that  a  fraud  was  practised.  Fraud,  however,  is  not  to  *^*"'""* 
be  presumed,  and  how  is  it  to  be  established  here? 
There  is  no  evidence  that  the  price  given  was  inadequate, 
nor  does  it  appear  that  more  could  have  been  procured. 
If  the  hospital  has  not  been  injured,  the  mere  circum- 
stance of  concealing  the  name  of  the  true  purchaser,  can 
never  be  considered  as  amounting  to  a  fraud.  If  th^ 
have  been  deceived,  it  does  not  follow  that  they  have 
been  defrauded. 

Mr.  Agar  and  Mr.  RoupeU  for  J.  Meredith :  Mt^ 
Merixfok  for  Gravenar^  and  Mr.  Knight  for  the  other 
Defendants. 

The  Court  has  always  most  scrupulously  refused  its 
assistance,  when  the  case  made  by  the  Plaintiff  is 
founded  upon  agreements  either  against  law  or  policy^ 
or  contrary  to  that  good  faith,  which  is  expected  to  be 
preserved  in  the  different  relaUons  of  life.  JVallis  v* 
Duie  of  Portland  {a)  ,•  Curtis  v.  Perry  {b) ;  Thomson  v. 
Jhmuon  (c) ;  VauxhaU  Bridge  Company  v.  Earl  Spen^ 
cer{d)i  Evans  v.  Eichardson.{e)  On  this  principle,  agree- 
ments in  fraud  of  the  marriage  contract,  or  defrauding 
creditors,  are  treated  as  nullities.  The  Court  will  never 
pve  its  sanction  to  a  fraud,  by  allowing  it  to  appear  on 
the  record  as  the  foundation  of  its  decree. 

If  the  Plaintifis  here  could  establish  the  facts  that 
they  all^,  no  grosser  case  of  fraud  than  the  present 
oould  be  adduced ;  none  calling  more  for  the  strongest 


(«)  3  Vet.  494.  (h)  6  Ve».  747.  (c)  7  Va.  470. 

(d)  8  MtM.  '356.  (e)  3  Mer.  469. 

Q  2  dis- 
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discouragement  Every  step  was  a  deception.  Wood' 
kottscy  the  agent  to  sell,  himsdf  fixes  the  price  at  which 
he  himself  was  to  purchase,  prev^its  other  ofiere  from 
being  made,  and  prevmls  on  the  hospital  to  aooept 
his  own,  by  c^resenting  it  as  that  of  another  person. 
The  deeds,  prepared  to  carry  the  agreement  into  exe- 
cution, are  replete  with  ialse  statements ;  a  docinB.- 
stance  alone  sufficient  to  impeach  thenu  fVtdl  t. 
Gpove.  {a)  Such  a  purchase  would  never  be  ana- 
tained:  die  estate  might  at  any  time  be  reclaimed  by 
the  hospital;  or,  as  it  is  the  prc^rty  of  a  chati^,  any 
person  who  might  think  fit  to  come  forward  as  a  relator 
in  an  information,  might  compel  a  reconveyance. 


At  the  close  of  the  argument,  the  Master  tftke  Balls 
lenquired  of  thePl^ntiffs'  counsel^  whether  they  were  will- 
jng  to  make  the  president  and  governors  of  the  hoqutal 
parties  to  the  suit.    This  offer,  however,  was  decUned. 


T7ie  Master  qftJie  Rolls. 

March  I.  '^^^  '^  ^  ^''^  ^y  ^^  ^^^  representatives  of  James 

Woodhouse^  claiming,  through  him,  an  estate  which  they 
represent  to  have  been  purchased  by  him  of  Gt^s 
Hospital,  by  whom  it  had  been  entrusted  to  his  care^ 
the  purchase  being  made  in  the  name  of  Gropoenar^ 
who  was  at  tliat  time  the  tenant  of  it,  under  a  lease 
'for  twenty-one  years,  granted  him  in  1791.  The  De- 
fendant Meredith  is  the  personal  representative  of 
Jl  Woodhouse  and  of  Ann  his  wife,  to  whinn  the  former 
gave  his  personal  estate,  and  k  life-interest  in  his  real 
estate :  he  represents  that  Woodhouse  was  not  the  pur- 
chaser ;  that  the  &rm  was  really  bought  by  Gravenar^ 


(a)  iiScho.^Lrf,SOl. 


and 
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and  that  Woodhouse  only  advanced  him  the  2800/.  as        1820* 
a  loany  to  enable  him  to  pay  the  purchase-money.  ^     "  "  */ 

The  prayer  of  the  bill  embraces  these  objects:  an  Meredith. 
account  of  the  rents  receiveil  by  the  Defendant  Mere^ 
diih^  that  tlie  title-deeds  may  be  delivered  up,  or 
properly  secured  for  the  benefit  of  the  Plaindfl^,  and 
to  prevent  the  payment  of  the  future  rents  to  Meredith. 
In  the  result,  the  case  is  confined  to  the  second  of 
these  points;  for,  as  to  the  account  of  rents,  tliat  is 
out  of  the  question ;  Meredith  denies  having  received  any, 
and  it  has  not  been  proved :  as  to  the  fiiture  rents,  he 
does  not  desire  to  receive  tliem;  he  claims  only  as  a 
mortgagee.  The  Plaintiff  are  satisfied  that  tlie  legal 
estate  in  the  freehold  is  m  them :  the  copyhold  part,  it 
is  clear,  has  not  been  surrendered  by  the  hospital ;  there 
is,  therefore,  no  estate  in  Gravenor^  and  no  other  con- 
veyances are  necessary.  The  only  question  then  is, 
between  the  Plaintiffs  and  Meredith^  as  to  the  tide- 
deeds,  whether  tliey  should  remain  in  the  possession 
of  the  latter  as  mortgagee,  or  be  given  to  the  former  as 
owners  of  the  estate.  No  relief  can  be  sought  against 
Graoenor  ;  he  is  only  brought  here  to  hear  this  question 
discussed. 

The  case  of  the  Plaintiffs  is,  that  the  farm  was  sold 
in  1807,  nominally  to  Gravenor,  but  really  to  Wood'- 
home ;  and,  secondly,  that  if  such  was  the  fact,  there  is 
nothing  in  it,  tl^at  precludes  them  from  seeking  relief  in 
a  court  of  equity.  These  points  they  must  establish ; 
and,  as  I  understand  that  they  decline  to  make  the 
hospital  parties,  they  must  show  that  they  are  now  in 
a  situation,  to  compel  the  delivery  of  the  title-deeds. 

The  facts  are  tliese.  The  farm  in  question  is  situated  in 
Herefbrdsliire^  and  belonged  to  Guj/s  Hospital :  the  go- 
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WOODHODIE 

Y. 

MUBDITH. 


Ternors  being  r»»dent  in  London^  this  remote  estate 
was  pot  under  the  management  of  Woodhousej  who  lived 
in  the  neighbourhood.  It  had  been,  for  some  time,  in 
the  possession  of  GravenoTf  who  had  married  the  widow 
of  the  former  tenant  In  the  year  1806,  the  Hoqntal 
were  disposed  to  sell  it ;  and,  on  that  occasion,  a  roBtil 
of  their  estates  in  the  county  was  transmitted  to  them 
by  Woodhousej  in  which  this  form  is  said  to  be  let  at 
70/.  per  anmanj  and  that  the  advanced  rent  would  be 
lOOL :  it  is  described  as  very  poor  cold  land,  and  worth 
about  twenty-eight  years'  purchase,  at  the  advanced  rent 
This  purports  to  be  signed  by  </•  Cranstoun^  who  certifies 
that  he  surveyed  the  estates  in  company  with  Wooikouse. 
I  should  just  observe,  that  I  do  not  find  from  the  evi^ 
dence  who  CransUmn  was,  or  whether,  in  point  of  fiiet^ 
he  did  examine  the  lands.  The  document  is  in  the  hand^ 
writing  of  Woodhouse^  who  signs  it,  and  certifies  its  oois 


This  was  in  1806 :  the  next  event  is  the  agreement 
for  the  purchase:  we  have  not  the  precise  dat^  bat  it 
was  about  January^  1807.  The  next  document  is  the 
declaration  of  trust,  in  which  Gravenor  says,  that  his 
name  was  made  use  of  in  the  agreement  for  Woodktmtem 
I  do  not  stop  to  enquire^  whether  it  is  connected  by  legal 
evidence  with  the  articles  of  agreement,  but  take  it  only 
according  to  the  statement  in  the  bilL  It  vppeaxs^ 
however,  that  at  this  time,  and  for  some  timeafterwardsy 
the  Hospital  were  not  apprised  of  it;  for,  some  days 
after,  on  the  7th  of  February ^  Harrison  the  treasurer,  in 
a  letter  to  fVoodhouse,  mentions  a  Mr.  BiddtUphj  who^ 
he  says,  would  gladly  purchase  the  Parks  Farm^  if 
Woodhouse  had  not  already  disposed  of  it  Thus  it 
seems  that,  on  the  7tli  of  February^  Harrison  was  not 
informed  of  the  sale. 


Woodhowie 
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Woodhouse  then,  in  his  next  letter,  takes  measures  to        1 820. 
prevent  a  sale  to  Biddulpk^  by  urging  the  claims  that     '   '  -  ' 
Grwoenor  had  to  a  preference.     He  recommends  him  as  v. 

one  of  the  best  fiurmers  in  the  country,  having  some 
other  land  contiguous  to  this,  and  as  having  been'  a  long 
time  a  tenant  to  the  Hospital ;  and,  as  to  his  means  of 
payment,  he  says  that  he  has  stock  and  effects  worth 
2000/. ;  and  tliat  a  relation  would  supply  him  with  what 
money  he  might  want.  He  then  states  Gravenor's  hopes 
that  the  Governors  will  confirm  his  contract,  and  men- 
tions the  reasons  that  induced  him  to  promise  him  the 
oSer.  '  In  the  same  letter  he  urges  reasons  why  Mr. 
BidAdph  should  not  have  it,  such  as  its  not  being  near 
his  estates,  lying  dispersed,  and  being  on  lease ;  and  he 
gives  an  account  of  some  harsh  conduct  of  Biddulpkj  in 
taming  Gravenor,  who  had  once  been  tenant  to  him, 
out  of  his  fiEurm,  without  any  reason.     This  letter  is 
dated  the  19th  of  February^  1807  ;  and  it  is  material  to 
attend  to  the  dates,  for  it  is  twenty-seven  days  after  the 
dedarstion  of  trust.     Here  there  was  an  estate,  belong- 
ing to  a  charity,  on  sale,    and  a  neighbouring  gentleman 
opressing  an  anxiety  to  become  the  purchaser;  and  we 
find  Woodhouse^  the  agent  entrusted  to  sell  it,  discourag- 
ing competition :  he  tries  to  prevent  an  offer  of  it  being 
made  to  Biddulphy  urging  personal  reasons  of  exclusion 
against  him,  and  holds  up  the  peculiar  merits  of  Grave- 
nor  as  a  ground  for  preferring  him,  dwelling  on  topics 
that  entirely  &il  of  application,  if  he  was  really  to  be 
the  purchaser  himself. 

After  this,  it  was  finally  agreed  tliat  Gravenor  should 
be  the  purchaser:  the  2800/.  was  transmitted  by  a  draft, 
together  with  mon^  produced  from  some  otlier  sales, 
and  though  really  advanced  by  Woodhouse^  it  appeared 
to  come  firom  Gravenor.  A  conveyance  was  executed 
from  the  Hospital,  in  which  Woodhouse  was  appointed 
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^  1820.        their  attorney  to  give  livery  of  sebin,  thus  having  every 
,^,     -  -^     appearance  of  a  bond  Me  sale. 

WOODHOUSE         "^  ■ 

V. 

Mekeaith.  jjgxt  comes  the  deed  of  15th  of  Jafy,  1807,  which  i» 
quite  contradictory  to  the  case,  made  in  the  bill.  It 
treats  Gravenor  as  having  bought  the  estate  for  himaeli^ 
and  Woodhouse  as  having  agreed  to  purchase  it  of  himy> 
f(Nr  5000/.  It  would  have  been  very  easy,  to  have  re- 
cited that  Gravefior^s  name  was  used  as  a  trustee^  and  to 
have  made  a  simple  conveyance  following  up  the  dedar- 
ation  of  trusts  No  attempt  is  made  to  account  for  die 
deed  being  drawn  up,  in  this  form.  We  have  to  deal 
with  instruments,  that  will  not  bear  a  literal  interpreta- 
tioD*  After  this  deed  Gravenor  continues  in  possession^ 
and  as  his  lease  is  one  of  the  specified  incumbrances  ex« 
cepted  in  the  grant,  I  suppose  it  was  meant  that  it  should 
not  be  merged  in  the  inheritance,  but  should  remaia  the 
same^  aa  before  the  conveyance  to  him. 

In  the  following  year,  a  transaction  occurs  that  is 
quite  inexplicable,  on  the  supposition  that  Grcnenar 
purchased  only  as  a  tnistee.  A  correspond^ioe  takes 
place  between  Gravenor  and  an  attorney  at  Draiimck^ 
in  which  tlie  former  desires  to  borrow  money  on  the 
estate ;  and  this  is  not  done  behind  the  back  of  JVbodf* 
hduse^  but  through  his  agency,  he  himself  writing  some 
of  the  letters :  in  one  of  these  he  says,  that  Graoenor 
had  lately  purchased  the  Parks  Farm^  and  wanted  50002. 
on  mortgage.  Here  we  find  Woodhouse^  a  year  or  more 
after  he  had  acquired  the  fee  by  the  feofiment,  recog- 
nising the  right  of  Gratenar^  and  this  not  for  the  pur- 
pose of  keeping  up  the  deception  with  the  Hospital, 
for  it  is  to  a  third  person  :  if  he  wanted  to  borrow  the 
money,  why  sliould  he  not  do  it  in  his  own  name?  Why 
should  he  treat  Gravenor  as  the  owner  ?  In  a  letter  to 
Gravenor  he  speaks  of  this  mortgage  transaction  a& 
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'  <*  your  business/'  What  could  this  mean»  if  he  was  a 
mere  trustee  ?  It  is  evident,  from  the  whole  of  this 
correspondence,  that  Gravenor  was  to  be  the  mortgagor, 
and  the  same  appears  from  the  evidence  of  the  attorney 
who  was  to  advance  the  money,  who  states  the  applica- 
tion fixr  it^  to  have  been  made  by  Gravenor  on  his  own 
behalf. 


1820. 


WoODKODtV 

V. 

Mx&BDiTa. 


In  additicm  to  this,  there  is  the  evidence  of  a  clerk,  who 
tMy  understood  from  communications  with  Woodhmuef 
and  from  the  transactions  that  took  place  in  his  office, 
^faat  the  purchase  was  made  for  Gravenor ;  and  it  is  to 
lie  remarked,  that  Joseph^  the  brother  of  James  Wood" 
Jumse^  in  his  evidence  nowhere  says  that  his  brother 
Ijonght  it  for  himself;  but  in  speaking  of  the  dedar- 
aition  of  trust,  he  saysf,  it  was  agreed  by  Gravenor  ta 
jpve  up  die  estate,  in  consequence  of  his  not  being 
^dde  to  raise  the  money  to  pay  for  it. 

I  should  mention  that  in  the  will  and  codicil  of  Jamei 
fVbodkousej  this  estate  is  not  included  by  name :  he  did 
not  take  upon  himself  to  devise  it,  and  the  Plaintifis  only 
daim  it  as  having  passed  by  general  words.  The  dis- 
pute did  not  arise  till  after  the  death  of  the  testator 
Woodhomef  and  an  ejectment  watf  then  brought  against 
Gravenor,  which  he  did  not  defend,  and  it  is  followed 
by  an  instrument,  by  which  he  attorns  tenant  to  the 
Plainliffi,  qualified,  however,  by  a  reservation  of  all 
equitable  rights  that  he  may  have.  In  the  situation  in 
whidi  he  was  placed  if  he  had  executed  the  feoffinent, 
he  could  have  no  defence  at  law;  except  as  to  the  copy- 
hold, which  it  is  clear  he  need  not  have  given  up  if  he 
was  well  advised :  however,  he  was  induced  to  attorn 
tenant  of  the  whole.  It  seems  that  he  afterwards  applied 
to  the  Plaintifis  for  a  lease.  It  is  also  in  evidence  that 
he  was  in  the  habit  of  using  the  e:state  as  his  own,  cut- 
ting 
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1820.        ting  down  timber,  and  exerdang  other  acts  of  owner- 


These  are  the  fiKts,  and  the  cpiestion  i^  wbedier  die 
Fkintifi  have  made  out  the  two    propositions,  due 
Woodkimse  was  the  purchaser,  and  that,  if  soi,  these  cir- 
cumstances give  them  a  title  to  relief  in  a  court  of  eqnily. 
I  think  they  have  made  out  ndther :  I  think  iqpon  the 
evidence  that  Graoenor  was  the  purchaser:  to  dunk  dial 
WbodXoHsr  bought  it,  would  be  to  cast  a  great  imputation 
on  his  diameter;  nothing  short  of  the  dearest  evidence 
diould  satisfy  the  Court  of  it     It  is  difficult  to  leatiain 
the  feelings  that  arise  in  contemplating  lus  ccndnrt,  if 
it  was  such  as  the  Plaintifi  represent;  on  didr  bvpo- 
thesis  (which  I  think  not  true),  there  never  was  m  case 
of  greater  violati<Hi  of  every  duty  of  an  agent  towards 
his  prindpaL     His  situation  was  that  of  minipr  of 
the  property  of  a  charity,  situated  at  a  distance:  lie  had 
long  had  a  knowledge  of  its  \-alue^  while  the  Gowemoi^ 
were  unacquainted  with  it,  except  through  him.     When 
he  was  entrusted  to  sdl  it,  it  was  his  duty  to  obtam  die 
best  price,  by  encouraging  competition,  and  by  cnqdaj- 
ing  all  the  knowledge  that  he  possessed  of  its  drcom- 
stanoes  and  its  value.  There  is  no  evidence  that  the  Hos> 
pital  had  any  infiirmation  about  it,  except  by  the  paper 
sgned  by  CransUmoi  and  Woodhcmat ;  but  even  if  dicy 
diou^t  it  to  be  poor  odd  land,  and  to  be  worth  wrfaaft 
it  is  there  represented  to  be,  still,  if  he  meant,  as  the 
ImII  alleges,  to  become  the  purchaser,  it  was  hb  dntj 
to  have  dcme  it  c^ienly :  why  should  he  conceal  il^  if  be 
meant  &iriy?    An  agent  or  trustee  may  buy,  if  his 
principal  or  cahti  que  trust,  being  fiilly  informed  of  it, 
is  drilling;  but  it  cannot  be  suflkred  that  he  should  con- 
tract secretly,  setting  up  a  nominal  perscMi,  and  draJing 
with  his  empl€>yers  in  his  name.    They  are  thus  dinnm 
off  their  guard:  they  are  led  to  suppose  that  thcj  have 

aa 
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an  agent  acting  only  with  a  view  to  their  interest,  en-«       1820. 
deavouring  to  get  the.  best  price  for  them,  treating  with    ^     - 
an  adverse  purchaser;  while,  in  &ct,  James  Woodhouse  is  v. 

contracting  with  James  Woodhouse :  he  is  fixing  the  price    ^^^*°^^^ 
which  he  is  himself  to  pay.    To  call  this  a  contract  is. 
an  abuse  of  terms,  it  is  a  mere  nulli^ :  to  a  contract 
there  must  be  two  parties* 

If  Woodhouse  was  the  person  who  bought  the  estat^. 
he  must  have  pursued  a  series  of  contrivances  and  acts> 
of  duplicity;  and  aU  his  representations  on  the  subject 
were  totaUy  false:  his. letters  studied  concealment  of 
tfaa  truth.  Then  for  what  purpose  could  this  be  done  ? 
Why  should  he  adopt  this  crooked  policy,  so  contrary 
to  truth  and  honesty  ?  The  inference  must  be,  that  he 
wished  to  prevent  detection :  we  cannot  but  suppose  that 
it  was  for  the  purpose  of  preventing  the  Hospital  firom 
doing  what  they  were  bound  to  have  done,  if  they  had 
known  that  Woodhouse  was  about  to  purchase  it,  namely. 
Bending  some  other  person,  on  whom  they  could  depend, 
to  act  on  their  behalf,  to  examine  the  extent  and  value 
of  the  estate,  to  enquire  whether  Biddulph,  or  any  one 
dse^  would  give  a  higher  price  than  that  offered  by 
Woodhouse ;  and  to  take  care  that  he  did  not  sell  it  at 
an  undervalue  to  himself.  Why  were  not  these  steps 
taken?  Because  they  relied  on  Woodhouse^  and  trusted 
to  his  using  his  best  exertions  for  them^  We  have  no 
evidence  of  what  the  value  was :  we  only  know  that  the 
extent  was  an  hundred  and  thirty-two  acres,  and  that 
in  the  fooffinent  he  set  upon  it  the  nominal  price  of  5000/., 
a  sum  which,  if  the  price  given  was  foir,  was  so  much 
beyond  any  possible  value,  as  only  to  be  calculated  ta 
excite  suspicion  in  the  minds  of  those  who  might  see  it. 

There  have  been  cases,  where  an  estate  has  been  sold 
to  one  who  was  agent  for  another,  the  vendor  not  being 

aware 
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1820.       awtire  of  the  agency:  still  be  cannot,  on  that  account 
-1    '  cet  rid  of  the  contract:  for  it  \n  of  no  consequence  to 

WOODROUSB     ^  * 

V.  him  which  of  them  has  it.  But  when  the  secret  purchaseif 

"•  is  himself  the  agent  of  the  vendor,  then  he  has  no  one 
to  deal  with,  and  no  contract  can  be  made.  If  Wood' 
house  was  the  purchaser  here,  the  first  agreement  wad 
good  for  nothing,  and  the  subsequent  confirmation  of  it 
by  the  Hospital  equally  ineffectual,  as  they  were  unac- 
quainted with  those  circumstances,  nor  could  they  con- 
firm, unless  they  were  informed  that  Woodhouse  was  hiufr- 
self  the  buyer,  at  a  price  that  had  b6en  fixed  by  himself. 
If  they  had  been  informed  of  this,  their  suspicions  musfC 
have  been  awakened,  and  they  would  have  been  acting 
most  reprehensibly,  if  they  had  not  mstde  furtheif  en- 
quiries. "  The  Flaintiffi,  as  the  case  now  stands,  rel j 
upon  a  pretended  contract  made  by  Woodlumse  with 
himself,  and  confirmed  by  the  Hospital  while  still 
under  the  influence  of  deception.  Then  are  they  not 
called  upon  to  make  the  Hospital  a  party,  that  it  may 
be  ascertained  whether  they  have,  by  any  subsequent 
act,  ratified  the  transaction:  it  is  not  sufficient  thai 
something  may  bj^  possibility  have  happened,  that  may 
have  that  effect;  we  must  act  upon  the  case  as  it  now 
appears :  the  case  of  the  Flaintifis,  if  true,  is  the  re- 
sult of  concealment  and  deception,  practised  upon  the 
trustees  of  a  charity ;  and  if  so,  it  is  not  to  be  assisted  by 
this  Court. 

In  general,  the  objection  that  a  person  does  not  ocftaa 
into  Court  widi  clean  hands  may  be  made  by  the  liti- 
gant parties :  there  are  instances,  however,  where  neither 
of  them  can  raise  it,  but  the  Court  may.  If  Woodhouse 
and  Gravenor  had  colluded  together,  to  deprive  the  cha- 
rity of  an  estate,  would  they  be  suffered  to  come  here 
for  the  purpose  of  dividing  it?  The  principle  is  not 
confined  to  acts,  that  are  against  public  policy.     In  the 
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case  upon  the  sale  of  a  command  of  an  Eaat  India  Com-        1820. 

pany*s  vessel  (a),   the  transaction  was  not  contrary  *to 

any  public  law,  but  was  only  9  breach  of  the  regulations 

of  the  Company,  and  the  contract  that  the  par^  had  LMbbtowh,  j 

made  to  abide  by  them.    And  can  it  be  said,  that  frai^ 

is  not  as  strong  a  ground,  for  refusing  to  entertain  a  suit 

as  any  other. 


W00DH6U81 

V. 


^  This  is  a  case,  in  which  if  it  were  true,  the  Court 

would  not  assist  the  Plaintiff:  it  can  only  be  supported 
by  the  Hospital,  after  a  fiiU  disclosure  of  the  &cts,  being 
-  content  with  the  sale  that  has  takien  place.  That  is 
possiblie,  but  I  cannot  presume  it,  and,  therefore, .  I 
wished  that  they  should  be  made  parties :  without  that 
nojthing  oouJd  be  done,  even  if  the  &cts  were  as  the 
Plainti£6  represent :  I  think,  however,  that  the  prepon- 
derance <rf'tbe  evidence  is  against  them,  and  shews  that 
Qravmor  was  the  bond  fide  purchaser  for  himself,  {b) 

Bill  dismissed  with  costs. 


BEARBLOCK 1;.  TYLER.  Roll8. 

Mar^  9. 
T^Y  the  decree  in  this  cause  pronounced  in  Jidy^  1819^  The  probable 
-"  an  issue  had  been  directed,  to  be  tried  at  the  next  SSlSif. 
Lent  as^zes ;  the  Defendant  in  equity  was  to  be  Plain-  sufficient 

aio*  *     A.V.    •  flTound  for 

tiff  m  the  issue.  ^fnonSno 


postponing 
the  trial  of 
an  issue. 


(a)  T^muon  v.  Thornton^  7  Vet,  470. 

(h)  In  Ex  parte  Dyster,  1  Mer,  155.  S  Rote^  349.,  the  Lord  Chan- 
cellor espressad  his  opinion  to  be,  that  a  person  acting  ostensibly  as 
farohoj  in  a  triuisaetiop  in  which  he  was  sQcretly  concerned  as 
principal,  was  guilty  of  gross  fraud,  and  could  have  no  remedy  in 
a  court  of  justice,  upon  a  contract  ariung  out  of  such  a  transaction. 

An 
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1820.  An  application  was  now  made  on  the  part  of  thd 

Plainti£^  for  liberty  to  carry  down  the  record  to  the 

Assizes  by  proviso^  from  an  apprehension  that  the  De- 

ATi^       fcndant  did  not  intend  to  co'to  triaL   At  the  same  time^ 
The  practice      ,     -^^  ^     , 
of  the  Exche-  the  Defendant  apfiiei  fiA*  leave  to  postpone  the  trials  on 

2n«  tlS'^B-  ^  gi^cHUHi  that  in  the  event  of  the  trial  taking  place 
Sman  israe  at  the  next  assizes,  he  should  be  deprived  of  the  a^ist- 
fiiult  once  at    ^^^  ^^  ^  counsel,  whose  attendance  was  likely  to  be 

the  trial,  doet  prevented  by  the  approadung  general  election. 

not  prevail  in 

Chancery. 

Mr.  Baupettj  for  the  l^laindff,  mentioned  the  <oase 
of  Humpage  v.  BoaUy  (a),  where  the  Court  of  K.  B» 
gave  permission  to  a  Defendant  in  an  issue  out  of 
Chancery,  to  take  down  the  record  by  proviso,  obaerv* 
ing  that  it  was  more  proper,  that  the  order  should  be 
made  by  this  Court.  He  urged  the  great  inconvenience 
that  would  result  to  the  Plainti£^  who  had  made  all  his' 
preparations  for  the  trial,  if  a  postponement  were  to  take 
place. 

Mr.  Bolder  J  for  the  Defendant,  said,  that  for  the  reason 
mentioned  above,  he  was  desirous  of  having  further  time 
allowed,  and  conceived  that  it  was  optional  to  the  Plain- 
tiff in  the  issue  to  go  to  trial  at  the  time  appointed^  or 
not,  and  that  he  might  make  de&ult  once. '  It  was  so  de- 
cided in  the  Exchequer,  in  a  cause  of  Mitchell  v.  Ral^ 
bettsj  where  on  a  motion,  by  the  Defendant  at  law,  to  take 
the  issue  pro  confessoy  it  was  held  that  the  other  partf  ' 
might  make  de&ult  at  one  assizes. 

The  Master  t^the  Rolls. 

I  remember  that  case,  and  your  statement  of  it  is  very- 
correct  ;  but  I  do  not  think  there  is  such  a  rule  here :  it . 
must  not  be  understood  that  when  the  Court  directs  the 


(tf)  4  T.  R.  767. 

trial 
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trial  to  be  at  the  next  assizes,  that  still  the  Plaintiff  at 
law  shall  have  such  command  over  his  issue,  that  he 
may  try  it  or  not  as  he  pleases. 

But  I  think  that  as  tlie  Defendant  here  is  likely^  from 
circumstances  that  he  cannot  controul,  to  have  the  assist- 
ance of  his  counsel  withdrawn  from  him,  there  is  a  very 
reasonable  ground,  for  giving  him  leave  to  postpone  the 
trial  till  the  Summer  assizes,  (a) 

(a)  Vide  Anon.  4.  Mad.  955. 


1820. 


Bearblock 

V. 

Tylbr. 


BARNETT  v.  NOBLE. 


March  3.  4. 


npHE  object  of  the  bill  was  to  set  aside  a  conveyance^ 
"^  as  being  obtained  by  fraud.  It  was  moved,  on  the 
part  of  the  Flaintifis,  that  the  Defendants,  the  assignees 
of  ZfttdZfltm,  a  bankrupt,  might  produce  the  deed  at  the 
esuminer^s  office,  and  at  the  hearing  of  the  cause.  The 
bill  ccmtained  no  dirject  averment  that  the  Defendants 
had  this  deed  in  their  possession,  nor  had  they  admitted  it 
in  their  answer;  but  die  &ct  was  attempted  to  be  cot 
lected  by  inference,  from  some  of  the  circumstances 
stated  by  them.  The  motion  had  been  made  before 
the  Vice  ChancdJoTy  who  refused  it;  but  said,  that, 
under  the  circumstances,  the  Plaintiffs  might  have 
leave^  though  the  cause  was  at  issue,  to  amend  the 
Bill,  by  introducing  an  enquiry,  whether  the  deed  was  in 
the  Defendants'  possession. 


On  a  motion 
for  a  defendant 
to  produce  a 
deed  before 
the  examineTy 
affidavits  can- 
not be  read  to 
prove  the  fact 
of  its  bein^  in 
his  possession ; 
it  must  appear 
upon  his 
answer. 

Leave  given, 
though  the 
cause  was  at 
issue,  to 
amend  the  bill, 
for  the  pur- 
pose of  ob- 
taining that 
admission. 


Mr.  Hart  and  Mr.  Baithby  for  the  motion. 


Mr.G. 


MS 
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Mr.  G.  Wilson  against  it 

In  support  of  the  motion,  it  was  contended,  that 
the  &ct  of  the  Defendants  having  the  custody  of  this 
deed  was  sufficiently  manifest  from  their  answer,  and  an 
affidavit  of  an  admission  by  them  to  that  effect  was 
oflfered.  The  reading  of  the  affidavit  was  objected  to, 
and  the  objection  was  allowed  by  the  Lord  Chancellor. 


March  4. 


The  Lord  Chancellor  said,  he  thought  the  answer 
of  the  Defendants  did  not  show  the  deed  to  be  in  their 
power. 


I  believe  the  course  is,  that  when  a  person,  who  is 
not  a  party  to  the  suit,  has  a  deed  in  his  possession, 
which  you  are  desirous  he  should  produce  before  the 
examiner,  he  must  be  served  with  a  subpoena  duces  tecum j 
imd,  if  he  then  neglects  to  produce  it,  you  may  prove 
by  affidavit  that  he  has  it,  and  put  him  in  contempt. 
But  if  a  party  is  to  produce  a  docum^it,  I  apprehend 
you  must  show  by  his  answer  that  he  has  admitted 
himself  to  have  it. 


That  is  not  the  case  here ;  and  the  consequ^ce  is, 
that  you  must,  I  think,  accept  the  offer  made  by  the 
Vice  Chancellor^  and  have  leave  to  amend  the  bill,  to 
call  on  them  to  say  whether  they  have  it  or  not. 
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ATTORNEY-GENERAL  v.  THE  EARL  OF       „««>"*• 

ARRAN.  ''*^'"'- 

rilHIS  was  a  petition  for  the  appointment  of  trustees  Trustees  of  a 

"*■    of  a  charity ;  the  only  property  belonging  to  it  was  neycr  appoint- 

a  sum  of  774/.  South-Sea  annuities,  yielding  an  income  of  e^  by  the 

about  2S/.  per  annum.     On  account  of  the  very  small  a  reference, 

amount  of  the  property,  it  was  desired  that  the  reference  Jj^^n^^f  the 

to  the  Master  might  be  dispensed  with.  fund  be  ex- 

tremely smalL 

Mr.  PhiUimore  for  the  petition. 

The  Master  of  the  Rolls  said,  the  Court  never  ap- 
pointed trustees  of  a  cliarity  without  a  reference. 

It  was  ordered,  that  the  Master  should  appoint  the 
trustees  at  once,  without  coming  back  to  the  court 

(Reg.  Lib.  A.  1819.  foL  674.) 


JACKSON  V.  LEAF.  March  i.  4.  e. 

SEVERAL  legatees  of  J.  CockeriU  filed  a  bill  in  the  -^  ^«P*««  ^ 
agreeing,  aner 
Exchequer  in  Trinity  term,  1816,  for  the  administra*  a  decree  for 

tion  of  his  estate.      The  answers  came  in  in  Michaelmas  ^^^^^^ 

term,   1817,  and  in  Hilary  term,   1819,   the  bill  was  estate  obtain- 

amended,  and  parties  added.     The  amendments  were  byanother^^ 

legatee,  to 
stop  proceedings  in  a  suit  previously  instituted  by  him  in  the  Exchequer,  allowed 
his  costs  up  to  the  dme  of  his  having  notice  of  that  decree. 

Whether,  after  a  decree  for  administration  of  assets,  a  l^tee  wiU  be  restrained 
on  motion  from  suing  for  his  legacy.    Qu. 

'   Whether  one  court  of  equity  will  prevent  a  party  from  suing  in  another  court  of 
equity.    Q^, 

Vol.  L  R  answered 
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18SD.        answered  in  Trinity  term,  1&19;  but  no  decree  had 
"   "  yet  been  obtained^ 


In  the  mean  time,  (Hie  of  the  residuary  legatees 
menced  a  suit  in  this  court  in  January^  1S18:  and  a 
decree  was  pronounced  in  June^  1819,  ilimli^  ibe 
usual  accounts,  and  the  administradon  (tf  the 


A  motion  was  now  made  on  the  part  of  Leaf^  tbe 
executor,  for  an  injunction  to  restrain  the  PkiatiA  » 
the  Exchequer  suit,  from  any  further  proceedaijgs  ib  it 
A  similar  motion  had  been  made  before  the  Vice  C3ua^ 
ceUor,  and  refused,  with  costs. 

'Mx^Agatf  Mr.  EoanSf  and  Mr.  Ductscorii^  m  support 
of  the  motion. 

It  is  well  established  now,  by  the  cases  of  Monice  t. 
Bank  qf  England  (a),  and  Martin  v.  Martin  ffi\  and 
many  subsequent  cases  of  that  class,  that^  after  m 
for  the  general  administration  of  a  testator's  effects, 
ditors  are  not  to  be  permitted  to  proceed  for  the  reco- 
very of  their  debts,  either  in  this  court  or  at  law;  but 
can  only  avail  themselves  of  the  decree.  The  Court 
having  by  the  decree  assumed  the  controul  of  the  fund, 
treats  it  as  a  proceeding  in  renij  which  is  to  determine 
every  question  relating  to  it  It  is  on  this  principle 
that  suits  by  other  creditors  are  put  a  stop  to,  and  it 
applies  equally  to  suits  by  legatees.  They  are  equnlhr 
open  to  the  objection  of  unnecessarily  multiplying  suits, 
and  to  the  di£Sculties  that  might  arise,  from  the  ciashing 
of  different  decrees,  or  different  reports.  It  seems^ 
indeed^  a  greater  exercise  of  power,  to  restrain  a  cre« 

(a)  Com.  Temp.  nib.  SI  7.    4  Bro.  P.  C.  S87. 
(^)1  rtf#.sen.Sll. 

ditoflr 
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ditar  thaa  a  l^^atee,  as  it  takes  from  tha  former  hb 
right  to  struggle  to  obtain  prioritj  by  a  judgment 

Mr«  Hcme^  for  the  Plaintiffi  in  thte  Ezphequer  suit, 
saids  that  they  were  not  desirous  to  persevere  in  it»  and 
contended,  that  upon  their  relinquishing  that  suit,  they 
ought  to  be  paid  the  costs  incurred  in  it. 

Mr.  Agor  observed,  that  the  executor  could  not  per- 
soQuUy  pay  these  costs,  as  all  the  testator's  estate  ooom 
to  bis  hai>ds  had  been  paid  into  court,  and  was  likely 
to  b^  insufficient  for  the  payment  of  the  legacies*  He 
mentioned  Goate  v«  JFVyer  (a),  where  a  creditor,  being 
restrained*  the  costs  of  his  action  were  directed  to  be 
proved  as  a  debt  under  the  decree. 

The  Lord  Chancellor. 

If  one  creditor  files  a  bill  in  this  Court,  and  after- 
wards another  files  a  bill,  and  the  executor  answers  the 
second  directly,  and  a  decree  is  obtained,  then  it  is  conb* 
petmt  fixr  the  executor  himself  to  restrain  the  first  firom 
proceeding;  and  the  course  has  lately  been,  when  a  cre- 
ditor is  thqs  stopped,  to  pay  him  the  costs  that  he  haa 
incurredt  prior  to  bis  having  notice  of  the  decree.  I 
take  the  rula  to  be  universal,  {b) 

In  Morrice  v.  Bank  qft^nglandy  one  creditor  was  re- 
straiaed»  after  there  had  been  a  decree  at  the  suit  of 
another;  and,  afterwards,  there  were  several  cases  which 
were  argued  at  great  length,  before  Lord  Thurlaw^  in 
consequence  of  doubts  that  he  entertained,  whether  the 
same  principle  should  be  applied  where  the  bill  was 
filed  by  residuary  legatees ;  or  where  the  executors  or 


(a)  •  Om%  iOl.    S.C  3  Bro,  C.  C.  i5. 
{k)  PtuHtm  V.  JDougUu,  S  Fei.  $20. 

R  S 


trustees 
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J 820;  tit&tees  tfaemselves  instituted  the  suit;  it  wa9  finally 
decided  that  the  same  equities  existed  in  those  cases,  (a) 
Lord  Thurlawj  during  his  chancellorship,  would  not 
giiant  the  injunction,  unless  a  biU  was  filed  against  the 
creditor ;  but  Lord  Loughborough^  afterwards,  was  in  the 
habit  of  doing  it  {b) 

With  respect  to  the  motion  itself,  I  do  not  remember 
any  instance  where  this  court  has  enjoined  a  party  DX>m 
proceeding  in  another  court  of  equity ;  and,  undoubt- 
edly, if  it  were  necessary  to  decide  it,  I  should  look  into 
the  cases  on  the  subject  In  the  same  court  of  equity  you 
do  restrain  them,  when  there  are  different  suits  for  the 
same  purpose ;  but  I  do  not  know  that  it  is  so  if  the 
suits  be  in  different  courts,  {c) 

As 

(a)  Btookt  V.  Reynoldt^  1  Bro.  C,  C.  1S2»   S  Dick,  60S. 

(b)  It  does  not  appear  that  the  Court  interfered  to  restrain  the 
proceedings  of  a  creditor,  after  a  decree,  till  the  case  of  Morrice  ▼. 
Bank  of  England;  but  if  the  creditor,  after  having  proved  his  debt 
under  the  decree,  brought  a  new  bill,  the  pendency  of  the  former 
suit  might  be  pleaded.  Neve  v.  Weston^  5  Atk,  557.  It  afterwards 
became  usual  to  grant  an  injunction.  Martin  v.  Martin,  tib.  f^p.  / 
J^mham  v.  Burroughs,  1  Dick.  63, ;  Douglas  v.  Clt^,  i6, 595. ; 
Kenyan  v.  Worihington,  S  Dick.  666, ;  Goate  v.  Fryer,  and  Brooks 
T.  Reynolds,  ub,  sup.  For  this  purpose  it  was  originally  neceasaiy  to 
file  a  bill,  except  when  the  creditor  had  gone  in  under  the  decree, 
Dennet  v.  Coker,  1  Dick,  144. ;  Hardcastle  v.  Chettle,  4  Bro,  C,  €• 
165.  The  present  practice  is  stated  in  Paxton  v.  Douglas,  8  Fes. 
SSO. ;  Perry  v.  Philips,  10  Ves.  34. ;  Sumner  v.  Kelly,  S  Sck.  4r 
Lef.  398. ;  Gilpin  v.  Lady  Southampton,  18  Fes.  469. ;  Terrewesi  t. 
Featherby,  2  Mer,  480.,  and  the  cases  in  the  note.  It  seems  that 
the  second  suit  will  be  allowed  to  proceed,  where  the  first  is  lo  con- 
stituted as  to  be  likely  to  become  ineffective.  Coysgame  v.  Jones^ 
Amb.  615.;  Law  v.  Rigby,  4  Bro.  C.  C.  60. 

(c)  There  arc  some  early  instances  of  disputes  between  thtf 
courts  of  Chancery  and  Exchequer,  relative  to  the  extent  of  their 
jurisdictions,  and  the  privil^cs  of  their  officers,  in  the  course  of 
whicl^  it  appears  that  their  respective  rights  were  sometimes  enforced 
by  injunctions.  The  subject  was  much  discussed  in  Fendall  ▼.  Har^ 
vey.  Nelson,  19.  where  the  Defend^t  in  Chancery  procured  the 

Plaintiff's 
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As  this  estate  is  not  sufficient  to  pay  all,  the  important  ISSO. 
point  is,  whence  these  costs  are  to  be  paid.  The  ^bill 
in  the  Exchequer,  was  quite  right:  till  the  decree,  it  was 
impossible  to  have  dismissed  it  without  costs ;  then  shall 
the  decree  prevent  them  from'  having  their  costs,  now 
that  the  bill  is  to  be  dismissed  ?  for  that  is  the  effect  of 
the  motion.  You  are  agreed  that  the  two  suits  shall 
not  continue,  and  I  will  look  at  the  dates  of  the  different 
proceedings,  on  which  I  think  the  question  of  costs  must 
depend. 


7%^  Lord  Chancellor  directed  the  costs  of  the  -Mbrds, 
Plaintiffi  in  the  Exchequer  suit,  up  to  the  time  of  their 
having  notice  of  the  decree,  together  with  their  costs 
upon  this  application,  to  be  paid  out  of  the  fund  in 
court :  but  without  prejudice  to  the  creditors. 


The  order  directed,  that  all  proceedings  in  the  suit 
commenced  in  the  Exchequer  by  J.  R.  &c.,  should  be 
stayed ;  and  that  they  should  be  restrained  from  com- 
mencing any  other  suit  or  suits,  in  any  manner  touching 
the  legacies  claimed  by  them.  They  were  to  be  at 
Uber^  to  go  in  under  the  decree.     Their  costs  of  the 


Plaintifrs  counsel  to  be  served  with  an  injunction  from  the  Exche- 
quer^  ai  the  cause  was  on  the  point  of  coming  on ;  the  result  was^ 
that  the  court  of  Chancery  proceeded,  and  enjoined  the  Defend- 
ant's counsel  from  moving  the  Court  of  Exchequer,  or  doing  any 
thing  to  hinder  the  proceedings.  See  also  Netvberg  v.  Wren,  1  Vem. 
281.;  6  Fm.  Ab.  CourU,  P.  Q,  2,  In  Fowler's  £x.Pr.  vol.  S. 
p.  S70.  it  is  stated  to  be  the  practice  of  the  Court  of  Exchequer, 
in  cases  where  it  has  priority  of  suit,  to  restrain  the  parties  from 
proGee(£ng  in  Chancery  for  the  same  matter;  but  no  authority  is 
9tted« 

R  3  £xche()uer 
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1890.  Exchequer  suit,  up  to  the  time  of  their  having  notice  of 
the  decree,  and  of  the  application,  were  to  be  taxed  by 
the  Master,  and  paid  out  of  the  fund.  But  this  was  to 
be  without  prejudice  to  any  question  between  the  defend* 
ant  J.  Leqfy  and  the  creditors  of  die  testator,  by  whom 
the  same  should  be  ultimately  borne.  Reg.  Lib.  A.  1 8 1 9* 
fo.  1448. 


Rolls, 

Matd^  8, 9.  RYLE  V.  H AGGIE. 

issa 

JSSr*Sa      ROBERT  HOOD,  and  the  Defendant  Haggie,  had 
ihare  in  a  ship  carried  on  business  as  ropemakers,  in  partnershipi 

tiSbmSf^e,  ^™  ^^"^  "^^if^  ^^^^>  ^^  *®  ^^^  ^^  *®  former, 
and  a  recdpt    which  happened  in  Aiigusty  1812 ;  the  capital  employed ' 

chase  numey,    ^  ^^  trade  was  advanced  by  Hood ;  the  profit  or  loss 

J'^®';^  ^       ^'^^  ^  ^  equally  shared,  Hood  being  allowed  interest 

paid,  a  court     upon  the  sums  brought  into  the  concern  by  him. 

of  equi^  will 

pTerehefas 

well  AS  ctis-  During  the  ocmtinuance  of  this  partnership,  Hoodj  and 

^A*^!  of  ^  person  named  Iveson^  together  purchased  a  ship  Cttltad 

sale  haying  the  RiaUo :  JvesoH^  who  was  to  be  the  commander  of  ity 

by  a  to^ioor,  bought  one-fourth  part ;    and  the  other  three^finirtfa 

•nd  subs©.  parts  were  bought  by  Hood^  for  937L  10*. ;  the  price  cf 

Irrered  to  A^    the  whde  being  1 250/. 

on  a  question 

whether  it  was 

intended  as  a         The  bill,  filed  by  the  executors  of  Hoodj  stated  these 

1^^^^^^^^^  circumstances,  and  tliat  Hood  had  afterwards  agreed  to 
tor's  book,  sell  to  Haggie  a  one-fourth  share  of  the  Tesael  lor 
the  periods  of  ^6^*  6^*  ^l^*  beuig  one-fourth  of  the  original  price,  tD> 
^A^A^^"*  gether  with  the  expense  of  some  repairs;  which  sum 
UrerTyb ad-  was  to  remain  due  to  Hoodj  as  a  loan  at  interest.  Hood 
^^^  *^      accordingly  executed  a  bill  of  sale,  of  one-^foorth  pait 

of  the  ship,  and  signed  a  receipt,  endorsed  on  die  faill 
of  sal^  for  the  863/.  65.  S^d.,  no  part  of 


pdd. 


.u..,. 


CASE*  IN  CHANCERY.  Ml 

paid.  The  bill  alleged,  that  he  was  Induted  to  sign  ^  l%Vk 
it  by  some  fraud,  contrivance,  or  surprise,  practised  on 
him  by  Haggle.  It  prayed  an  account  and  payment  of 
the  purchase  money,  and  of  spme  expenses  stated  to 
have  been  incurred  for  subsequent  repairs.  It  also 
prayed  a  declaration,  that  the  receipt  for  the  purchase- 
money,  and  the  acknowledgment  of  payment  contained 
in  the  body  of  the  bill  of  sale,  were  obtained  by  firaud 
or  surprise,  and  that  the  defendant  might  be  restrained 
from  setting  them  up  at  law  as  evidence  of  the  &ct  of 
payment. 

The  Defendant,  in  his  answer,  stated  that  Hoodf  with 
whom  he  was  connected  by  marriage,  had  always 
evinced  a  great  regard  for  him  and  his  family ;  and  that 
about  the  1st  oi  April j  1812,  he  delivered  to  the  De- 
'  fendant  t)ie  bill  of  sale  in  question,  saying  that  it  was 
intended  as  a  present;  there  had  been  no  previous  com- 
munipakipn  on  the  subject,  and  the  Defendant  believed  it 
to  be  meant  merely  as  a  gift,  and  that  the  price  was 
inserffid  in  the  bill  of  sale,  imder  an  idea  that  some  con- 
sideration was  necessary,  to  give  validity  to  such  an  in- 
strument, tt  appeared  that  the  sum  mentioned  as  the 
consideration  was  in  fact  only  312/.  IO5. ;  the  date  of  the 
instrument  was  in  February ^  1812.  The  proper  indorse- 
ment of  the  transfer,  was  made  on  the  certificate  of  the 
r^;istry  at  the  Custom-house. 

The  solicitor  who  prepared  the  bill  of  sale  stated  in 
his  evidence,  that  Hood  applied  to  him  for  that  pur- 
pote  in  January  IB  12,  and  that  on  his  enquiring  what 
consideration  was  to  be  inserted,  Hood^  after  some  pausey 
said  the  deponent  might  put  the  price  of  the  fourth  part 
after  the  rate  of  1250/.  for  the  whole  vessel;  and  he  there- 
fim  iosertod  the  sum  of  S12/»  lOf.  as  the  consideratioD. 

R  4  Ii&t  Home 
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1820.  Mr.  HOrne  and  Mr.  Wrm^  for  the  Plamti£&. 

Mr.  Heald  and  Mr.  BoupeU  for  the  Defendants. 

The  Plmntiffi;  offered  in  evidence^  an  acoount-book 
belonging  to  the  testator,  containing  entries  of  312/.  10s. 
and  other  sums,  as  due  to  him  from  the  Defendant  on 
account  of  the  vessel;  these  entries  purported  to  have 
been  made  in  Fehnmryj  1812,  subsequently  to  the  exe- 
'-cution  of  the  bill  of  sale;  but  previous  to  the  period 
when,  as  the  Defendant  stated  in  his  answer,  it  was  de« 
livered  to  him.  It  was  argued,  that  as  the  point  in  issue 
was  the  intention  of  the  testator  in  the  execution  and 
deliveiy,  any  acts  of  his  tending  to  show  that  intention 
were  evidence.  The  Master  of  the  BMs  concurred  iii 
thiji  reasoning,  and  the  book  in  question  was  received* 

It  was  contended  for  the  Defendants,  that  the  olject 
of  the  suit  being  the  recovery  of  a  debt,  the  proper  re- 
medy was  an  action  at  law.  The  biU  charged  a  firaud 
in  procuring  the  receipt ;  that  charge  was  entirely  un- 
supported, and  therefore  furnished  no  ground  for 
changing  the  jurisdiction.  The  only  question  wast, 
whether  the  transfer  of  the  share  was  a  gift  or  a  purchasci 
and  though  it  might  be  necessary  for  the  Plaintiffi  to 
have  recourse  to  a  court  of  equity,  for  a  discovery  of 
&cts  to  prove  that  the  debt  was  due,  yet  the  debt  itself 
must  be  recovered  in  a  court  of  law.  In  reply  it  was 
ax'gued,  that  this  was  one  of  the  cases  where  relief  could 
only  be  given  in  equity,  as  no  evidence  would  be  re« 
ceived  at  law  of  the  non-pajrment  against  the  recdpt 
and  the  acknowledgment  in  the  deed.  Bowitree  v« 
Jaccb.  (a) 

(a)  2  Taunt,  141.  But  see  Stratum  v.  Rastall,  8  T,  R,  SSS.,  where 
an  admisdon  in  an  answer  in  Chancery,  that  the  money  was  not 
paid,  was  admitted  as  evidence  against  an  acknowledgment  in  the 
c|e^  apd  9  receipt  indorse 

The 
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The  Master  of  the  Roixs«  1820. 

There  are  two  questions  here ;  the  first  is  as  to  the  ju- 
risdiction; it  is  said  that  this  amounts  to  nothing  but 
the  case  of  a  simple  debt,  and  that  though  there  may 
be  di£ScuIties  in  the  proof,  the  proper  course  is  to  r^ 
cover  the  money  in  a  court  of  law. 

I  thini,  however,  that  there  is  enough  to  sustain  the 

jurisdiction.     When  it  is  admitted  that  a  party  comes 

here  properly  for  the  discovery,  the  Court  is  never  dis^ 

posed  to  occasion  a  multiplicity  of  suits,  by  making  him 

go  to  a  court  of  law  for  the  relie£ 

It  appears  that  Hood  and  the  Defendant,  who  had 
married  the  sister  of  the  former's  wife,  were  co-partners 
in  the  rope-making  business ;  Hoodj  who  was  a  man  of 
substance,  advancing  all  the  capitul,  which,  as  between 
theniy  was  to  be  considered  as  a  loan.  In  the  course  of 
the  business.  Hood  buys  the  share  of  a  ship,  which^ 
however,  is  not  distinctly  proved  to  be  a  partnership 
ocmcetn.  His  object  in  buying  it  does  not  appear ;  but 
supposing  the  &ct  to  be  that  he  bought  it,  intending, 
though  he  himself  paid  all  the  money,  that  his  partner 
should  have  the  option  of  becoming  purchaser  of  a  fourth 
part  of  it  if  he  pleased ;  and  that  for  that  purpose  he 
executed  the  bill  of  sale  and  receipt,  giving  credit  to 
the  other  that  if  he  should  choose  to  take  the  share,  he 
would  pqr  the  purchase-money,  believing  him  to  be  a 
trust-worthy  man,  who  would  not  avail  himself  of  these 
documents,  without  fulfilling  the  expectations  formed 
fixnn  his  supposed  integrity :  supposing  this  to  have  been 
the  case,  is  he  obliged,  when  the  other  refuses  payment, 
to  go  to  a  court  of  law,  under  the  circumstances  in  which 
he  is  placed,  for  the  payment  of  the  purchase  money, 
and  the  account  of  what  is  due  for  the  repairs  ?  If  he  is 
to  proceed  b^  action,  the  bill  of  sale  and  receipt  would 
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IBSD.        be  in  his  way  if  they  should  b6  isfet  up ;  it  id  hot  certain^ 

that  they  would  have  been  made  use  of|  and)  indeed^  it  is 

not  fair  to  impute  to  the  Defendant,  that  he  Would  set  up 

what  would  be  a  fraudulent  defence ;  but  is  the  Plaintiff 

to  run  the  risk  of  an  action,  wheni  by  his  oonfid^oe  in 

the  integrity  of  the  other,  he  has  placed  himself  in  a 

situation  in  which  he  cannot  insure  himself  from  what 

may  prevent  the  merits  of  the  case  from  appearing  ?   If 

the  feet  be»  that  the  Defendant  originally  intendMl  Id 

pay,  but  having   got  possession    of  documents   Itt* 

proTidendy  trusted  to  him,  which  put  it  in  his  pow« 

to    resist   the   demand^  refuses  to  comply  with  il|   ll 

would  be  against  conscience,   if  he  were  not  to  be 

oompdled.     Then   what  are  the   means  ?  how  is   the 

Plaintiff  to  proceed?   At  leasthe  is  obliged  to  ootne  torn 

ODurt  of  equity  to  get  a  discovery,  being  otherwise  at  the 

m«^  rf  the  DefencLmt,  from  ha^  trusted  to  hi.  godd 

&ith«     Then  is  he  afterwards  to  be  turned  round,  and 

to  be  sent  to  a  court  of  law,  considering  tooi  that  whik 

is  due  far  repairs,  is  matter  of  account,  and  that  the  da» 

fenoe  i%  thai  this  was  intended  as  a  gift?   I  own,  I  think 

ther^  is  sufficient  to  sustain  the  jurisdicdon* 

Nextf  As  to  the  fects  there  is  considerable  doubt.  Tft 
prove  that  it  was  meant  to  be  a  gift;,  the  Defendant,  be^ 
sides  what  is  stated  in  his  answer,  has  entervd  into 
evidence.  It  i^pears^  that  the  testator  directed  ft 
bill  of  salt  to  be  prqiared,  and  when  asked  what  the 
consideratidn  should  be,  he  hesitated  as  to  the  amount 
atid  then  fixed  it  at  the  sum  mentioned  in  the  instni^ 
ment*  On  the  other  hand,  there  is  the  bill  of  sale  itself 
the  form  of  which  priim  facie  imports  that  there  was  ft 
sale  c  it  seems  to  show  that  the  Ddendant  consented  to 
receive  it  as  a  sale. 

Besidea  this,  the  acts  of  Hooi  are  evidence  to  show 
whether  it  was  or  was  not  a  gift  in  his  contemplation ; 
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and  it  sMms  that  in  Febrimty^  1812,  he  entered  an 
acoount  in  his  book,  which  it  is  yery  difficult  to  recon* 
die  with  the  idea  of  its  being  a  gift.  He  debits  the  De- 
fendant) not  only  with  the  prime  coat,  but  with  his  shate 
of  iubtequent  disbursements,  for  the  outfit  of  the  vessel* 
This,  I  think,  is  evidence  against  the  Defendant,  who 
claims  under  him,  by  a  posterior  act;  and  it  is  strong 
endenoe  against  there  having  been  a  gift*  It  seems,  in- 
deed, similar  to  the  other  transactions  in  their  trader 
I&od  advancing  all  the  money*  I  suppose  nothing  Was 
mentioned  in  his  will^  that  fiivoured  the  idea  of  his  hav- 
ing made  iuch  a  present  There  was  not,  at  the  time 
this  pfteent  is  supposed  to  have  been  made,  any  nuuv 
riage  in  the  family,  or  any  other  particular  ciroumslanoei 
that  iNs  likely  to  induce  him  to  perform  this  act  of 
bounty.  It  seems,  from  the  account  book,  signed  by  all 
the  parties,  that  the  vessel  was  sent  abroad  on  voyages 
on  their  joint  account.  This  seems  very  much  as  if  the 
purchase  was  a  partnership  concern. 
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As  to  the.  fact  of  payment,  that  is  out  of  the  question ; 
it  is  admitted,  that  if  it  was  a  sale,  it  was  not  paid  ibf« 
It  is  taid  the  register  acts  make  the  registry  conclusive 
as  to  die  ownership ;  that,  hdwever,  does  not  afibct  the 
question,  whether  the  price  is  to  be  paid  or  not }  he  u 
net  hsA  the  owner,  because  he  has  still  to  pay  for  it 

As  to  the  jurisdiction,  I  strongly  incline  to  think  there 
is  enough  to  sustain  it.  As  to  the  facts,  I  have  stated 
my  opini(m  that  the  weight  of  the  evidence  is  against  the 
Defendant ;  still  I  think  it  is  not  free  from  doubt,  andy 
therefore,  I  shall  not  refuse  an  issue  to  try,  whether  it 
was,  or  was  not  a  gift,  particularly,  as  but  for  the  bill  of 
sale  and  receipt,  the  question  would  have  belonged  to 
another  tribunal. 


The 
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The  Defendant  afterwards  declined  taking  the  issuei 
and  a  decree  was  in  consequence  made  for  the  Plainti£ 

His  Honour  doth  declare  that  the  sum  of  S12/.  lO^., 
the  purchase  money  of  one  fourth  part  of  the  ship,  or 
vessel,  called  the  RiaUoj  &c.,  was  a  debt  due  firom  the 
said  Defendant  to  the  said  testator,  22.  Haodf  and  still 
18  a  debt  due  to  the  Plaintiffi  as  his  executors,  notwith* 
standing  the  recital  of  the  said  bill  of  sale^  and  the 
receipt  endorsed  thereon,  that  the  same  had  been  paid ; 
and  His  Honour  doth  decree,  that  the  Defendant  do  pay 
to  the  Plaintiff,  as  such  executors,  the  said  sum  of 
S12L  10s.,  and  it  is  ordered  that  the  Defendant  do  pay 
the  costs,  &c. 

Reg.  Lib.  B.  1819.  foL  lOOK 


JatUth  IS. 


Attendance  of 
petitioning 
creditor  at  the 
opening  of  the 
conunission 
not  dispensed 
with,  on  the 
ground  of  in- 
convenience 
to  himself. 


JSr;wfe  WILLIAMSON.    {InreGfym.) 

II^TR.  ROSE  applied  for  an  order  to  dispense  with  the 
•*•  ^  attendance  of  the  petitioning  creditor,  at  the  open- 
ing of  the  commission,  on  the  ground  that  it  was  to  take 
place  at  a  distance  of  forty-seven  miles  firom  his  re- 
sidence, where  he  carried  on  a  manufactory,  which  he 
stated  that  he  could  not  leave  without  great  inconve- 
nienoe. 


The  Lard  Chancellor  thought  the  circumstances  too 
9light,  and  refused  the  application. 


M 
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1890. 
LAWRENCE  i;.  RICHMOND.  Monk  is. 

R.  HART  and  Mr.  Duckworth  moved  that  the  de*  Decree  pro- 
cree  in  this  cause,  which  was  pronounced  in  ivo-  yean  ago  har- 
wmfcr,  1797,  and  which  could  not  now  be  found,  might  '^^  JjJ^ 
be  redrawn  and  passed,   and   entered  mmc  pro  tune*  motioD,  to  bo 
The  decree  directed  some  enquiries  and  accounts:  it  l^^^g'toAc 
had  been  drawn  up  by  the  Defendants,  but  not  en*  minutes,  and 
tered;  and  no  proceedings  had  taken  place  under  it  g^^imc. 
The  solicitor  had  a  copy  of  the  office  copy;  and  there 
was  an  entry  of  the  minutes  in  the  book  of  Mr.  DickenSi 
the  registrar* 

The  Lord  Chancellor  made  the  order.  The  decree 
was  directed  to  be  drawn  up  conformably  to  the  minutes 
in  the  registrar's  book,  (a) 

Reg.  Lib.  B.  1819.  fo.  509. 

(a)  See  Domie  v.  Levjk^  1 1  Veu  601. 


MASSEY  V.  BANNER.  Mard^  15. 

TLfAJRY BANNEBj  a  millmer  at  Liverpool,  being  in  Agent  acting 
embarrassed  circumstances,  a  deed  was  prepared,  fhMgcd^wJth 

dated  16th  March,  1815,  containing  a  general  assign-  loss,  arising 

firom  failure  of 
his  bankers, 
having  paid  in  the  monies  to  his  own  account. 
Agent  depositing  money  with  a  banker  to  iiis  own  account  cannot  relieve  himself 
from  liability,  by  informing  his  principal  of  the  payment,  without  a  correct  specifi- 
cation of  the  particulars. 

Trustee,  agents,  &c.  are  expected  to  take  the  same  care  of  the  trust-ninds,  as 
a  reasonable  attention  to  their  own  affairs  would  dictate  to  them  to  take  of  their 
own  property. 

ment 
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16$Q.  meat  of  all  her  property  to  the  Plainti&  in  trust  for 
the  benefit  of  her  creditors,  who  should  execute  the 
deed.  It  wfi3  provided,  that  if  at  the  end  of  two  calen- 
dar months  firom  the  date  of  the  deed,  creditors  whose 
debts  should  amount  to  Ml.  should  refuse,  negkc^  ^ 
omit  to  ei(ecute  it,  it  should  be  in  the  option  of  Mdry 
Banner  to  declare  it  void  or  valid;  and  if  she  dedarad 
it  void,  it  should  be  void ;  but  if  she  should  keep  to  and 
abide  by  it,  she  should  receive  and  take  the  dividends, 
and  diare  of  the  outstanding  parties ;  nevertheless,  tha 
said  Maty  Banner  was  to  have  power  to  enlarge  the 
time  limited  for  the  eventual  operation  of  the  deed,  for 
the  further  space  of  two  calendar  months*  Difficiiltiee 
having  arisen  in  procuring  the  signatures  of  the  cfo* 
ditors,  the  execution  of  the  deed  by  Mary  Banner  was 
delayed  for  some  time:  according  to  the  statement  in 
the  answer,  till  the  2d  oiAugu$U  1816,  but  the  preoiae 
time  did.  not  appear. 

At  the  time  that  the  deed  was  prepared,  the  defend- 
ant, who  was  an  accountant  at  Liverpool,  and  the 
brother  of  Mary  Banner,  proposed  gratuitously  to  su- 
perintend the  management  of  his  sister's  afiairs,  to 
collect  the  debts,  and  to  direct  the  sales  of  her  proper^. 
This  offer  being  acceded  to  by  the  Plaintiff  Williams^ 
one  of  the  trustees,  and  a  principal  creditor,  the  Defend- 
ant accordingly  proceeded  to  collect  the  property.  The 
sums  which  he  received  from  time  to  time  he  paid  into 
the  banking-house  of  Messrs.  Aspinall  and  Companjr^  at 
Liver-pool^  who  were  his  bankers,  to  his  own  account. 
In  June,  1816,  Messrs.  ^5/7/na// and  Company  failed  ;'the 
balance  at  that  time  due  from  the  Defendant,  for  the 
sums  received  by  him  from  his  sister's  estate^  was 
674/.  IO5.  3d.,  of  which  6651.  195.  6d.  was  in  the  hands 
of  the  bankers. 

The 
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The  bill  was  filed  for  an  account  of  the  sums  received 
by  the  Defendant,  and  prayed  that  be  might  be  charged 
with  this  sum  of  674/.  105.  Sd. 

The  Defendant  said  that  he  had  always  considered 
the  monies  received  by  him,  from  his  sister's  estate,  as 
trust-monies,  and  that  he  had  never  drawn  out  or  used 
any  part  of  them.  He  also  stated,  that  in  consequence 
of  the  delay  that  took  place  in  the  execution  of  the  deed, 
he  wrote  to  the  plaintiff,  Williams^  on  the  25th  of  Ja^ 
nuariff  1816,  apprising  him  that  the  money  was  in  one 
of  the  banks  at  Liverpool^  and  that  he  would  not  be  an- 
swerable for  it,  though  confident  of  its  security.  fVUliamSj 
in  answer,  told  him  that  the  better  way  would  be,  for 
him  to  keep  the  deed  and  all  in  his  possession.  This  the 
Defendant  considered  as  acquiescence  in  the  course  he 
had  taken. 

It  appeared,  that  it  was  usual  with  Messrs.  Aspinall 
and  Co.,  as  well  as  with  the  other  bankers  at  Liverpool^ 
to  all6w  interest  on  the  balances  left  in  their  hands. 

The  cause  was  heard  before  the  Vi(:e  ChanceUar  on 
the  Qth  Nooember^  1819,  who  pronounced  a  decree  in 
&vour  of  the  Plaintiff,  but  without  costs. 

The  Defendant  appealed  from  the  decree  of  the  Vict 
Chancellor- ;  and  a  motion  was  made  to  stay  the  pro- 
ceedings till  the  hearing  of  the  appeal.  On  the  motion 
being  made,  the  Lord  Chancellor  directed  the  appeal  to 
be  set  down  and  argued  at  the  same  time« 

Mr.  Rose  for  the  Plaintiffs. 


M8 
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Mr.  Agar  and  Mr.  Spence  for  the  Defendant, 
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1820.  The  cases  of  Knight  v.  Lord  Plymouth  (a),  Eouih  v. 

•   '  ^  '   '       HaweU  (J),    Adams  v.  Claxton  {c\   Bocke  v.  JHar/  (rf), 

MA8SBT 

•«.  and  Wren  y.  Kirton  (e),  were  cited. 

Bakneii. 

The  Lord  Chancellor^ 

This  cause  came  before  me  on  a  motion  to  stay  pro- 
ceedings pending  an  appeal  from  the  decree  of  the 
Vice  Chancellor^  by  which  he  directed,  that  Mr.  Banner 
should  be  personally  answerable  for  the  sum  lost  by  the 
failiure  of  the  bankers,  in  whose  hands  he  had  placed  it. 

If  the  matter  had  rested  merely  on  the  grounds 
stated  for  the  motion,  it  would  be  very  difficult  to  have 
stayed  the  proceedings ;  for  the  decree  having  stated  the 
sum  that  he  was  to  pay,  the  Court  might  have  adopted 
a  course  that  would  have  enabled  it  to  do  him  justice  in 
the  event  of  the  reversal  of  the  decree ;  but  it  is  quite 
obvious,  that  it  is  very  difficult  to  state  the  reasons  for 
staying  the  proceedings,  without  going  largely  into  the 
merits ;  and  I  therefore  directed  the  appeal  to  be  set 
down  to  be  heard  at  the  same  time. 

The  case  is  one  of  great  importance,  wiA  reference 
to  the  general  principles  on  which  it  must  be  decided^ 
and  of  great  hardship  with  reference  to  the  party  to  be 
charged ;  if  the  final  result  be  that  he  is  to  pay  it,  I 
hardly  know  of  any  case  in  which  the  creditors  would 
act  more  worthily,  if  they  were  to  treat  him  with  ten- 
derness, than  this. 

The  Defendant  is  an  accountant  in  Lancashire,  and 
he  is  represented  to  me  as  not  being  liable  to  the  bank- 
rupt laws.     The  circumstances  began  \iith  the  insol- 

(a)  S  AthA^O.     1  Dkk,  120.  {h)  5  Vet.  $66. 

(c)  6  Vet.  229.  (d)  1 1  Ves,  60. 

W  1 1  Ves.  377. 
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vency  of  his  sister,  on  which  it  was  proposed,  that  a  pro-     ^  W80." 
vision  should  be  made  for  her  creditors,  without,  if  pos- 
sible, incurring  the  danger  of  a  bankruptcy.     Accord- 
ingly, the  deed  of  March^  1815,  is  drawn  up.    Maiy 
Banner^  if  any  creditors  to  the  amount  of  40/.  shpuli). 
not  sign,  was  to  have  an  option  to  declare  it  void.    I. 
notice  thi^  clause,  because  it  has  been  observed  on  ait 
the  bar,  though  not  affecting  the  grounds  on  which  the^ 
decision  must  be  made.     Whether  the  trustees  were  to 
act  immediately,  or  at  a  future  tune^  the  deed  itself 
famishes  no  clue,  as  to  the  mode  in  which  the  trustees 
were  to  be  charged ;  and  Banner  having  acted  on  their 
behalf  his  liability  must  depend,  not  on  any  thing  in  the 
deed,  but  on  general  principles  resulting  from  law  and 
equity,  as  here  administered. 

We  must  resort  to  his  answer  for  some  of  the  circnm-* 
stances.  He  says,  that  in  consequence  of  difficulties 
find  delays  having  arisen  in  procuring  the  signatures  of 
several  of  the  creditors,  the  trust  deed  was  not  executed^ 
as  he  believes,  tOl  the  2d  of  August^  1816;  we  must 
take  that  to  be  the  date,  and  whether  that  delay  in  the  exe-* 
cution  was  owing  to  any  apprehension,  that  some  of  the 
creditors  would  take  out  a  commission,  or  to  the  drcumr 
stance  of  Bishop^  one  of  the  creditors,  having  refused, 
does  not  appear  to  me,  in  my  view  of  the  case,  to  be  very 
materiaL  He  then  says,  that  he  was  gratuitously  to  su- 
perintend his  sister's  affiurs,  and  admits  a  balance  of 
674/L  10s.  Sd.  as  the  nett  amount  of  the  proceeds  of  her 
estate ;  this  he  paid  at  different  times  into  the  bankings 
house  of  Messrs.  AspinaU  and  Company,  of  which  pay- 
ment he  says  the  Plaintifls  had  notice  in  the  manner 
after  mentioned,  so  that  we  must  look  at  the  subsequent 
part  of  the  answer,  to  see  what  species  of  notice  it  was 
Aat  they  had,  and  whether  it  was,  or  was  not,  a  notice 
applying  to  the  respective  limes,  when  each  of  ibt 
nma.diiit  i;pn9titate4  the  whpl^  was  paid.    He  tbm 
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pfMeeda  to  admit  that  AspinaU  and  Co.  were  his  pri- 
vate bankers,  that  the  sums  in  question,  were  paid  in  to 
his  own  account)  and  that  they  were  mixed  with  his  own 
monies,  but  weine  always  considered  by  him  as  trust  mo^ 
nieS)  and  he  never  drew  out  or  used  any  part  of  them : 
and  that)  but  for  the  delay  in  the  execution  of  the  tni«t 
deed,  Aey  would  have  been  distributed  amongst  die 
creditors. 

'  He  then  says,  that  in  order  to  remove  all  possibility 
of  being  considered  liable,  and  to  give  the  Plaintiffi  an 
opportunity  of  exercising  theif  own  discretion,  as  to.  what 
should  be  done  with  these  .monies  in  the  mean  time^  he 
sent  to  the  Plaintiff,  Williams^  a  letter  of  the  25th  ofja^ 
nu€tn/j  1816,  in  which  he  writes  thus :  ^^  I  send  you  my 
sister's  deed,  and  request  you  will,  as  soon  as  possible, 
procure  the  remaining  signatures  in  London,  and  retvm 
the  same.  The  dividend  will  be  6s.  ScL  to  75»  and  I  am 
very  anxious  that  the  creditors  should  receive  it.  It  is 
in  the  bank  here,  and  I  will  not  feel  answerable  for  il^ 
though  I  am  confident  of  its  security.  One  of  our  batiks 
to  day  suspends  it  payments.  You  are  aware  every  lug^ian 
ture  must  be  obtained  before  a  dividend  con  be  made ; 
when  they  have  all  executed  with  you,  we  will  ageia 
send  it  to  Mr«  Bishop."  This  I  take  to  be  what  he 
alluded  to  before,  when  he  said,  that  the  Plaintd£&  had 
notice  of  the  payments  made  by  him  to  Messrs.  AspinaU 
and  son.  The  Plaintiffi  expressed  no  disaj^obation  at 
the  money  remaining  in  the  bank,  but,  as  he  says^  a&* 
quiesced  in  it,  and  on  the  23d  of  Aprils  1816>  WiUiawu 
writes  to  him,  and  at  the  end  of  his  letter  say%  ^^  I  think 
the  better  way  will  be  to  keep  the  deed,  and  all,  in  your 
possession."  The  meaning  of  this  expression^  you  are 
^  keep  the  deed^  is  obvious;  and  it  has  been  argoed^ 
that  keeping  all  in  his  possession^  was  meant  to  apply  to 
tba  money  in  the  same  sense. 


;'; 


It  Mim^  thM     esitts.  AgalkaltB  huiofaptcjf  l/rt$,  tt 
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Jm^  1816,  befinre  he  wasr  aware  of  the  execution  ^  tlM 
deed  by  all  the  crediton,  and  the  question  isi  whether  he 
i»^  atunveirable  far  what  was  deposited  with  him^   Now  he 
had  undertaken  to  collect  the  propeitf ^  for  the  beftefft; 
as  it  seems  to  me,  of  the  trustees,  in  case  the  instnllUeflt 
should  become  effectual,  without  danger  of  its  being  an 
act  of  bitakrutytcy,  and  if  not,  or  if  it  was  not  to  become 
andlable  from  not  being  signed  by  the  ereditofS^  then  iM 
wa«  to  be  a  gratuitous  collector  for  his  sister^  she  behug 
in  Aat  CMe,  of  course,  liaUe  to  be  assailed  by  her  m^ 
ditor%  with  the  usual  process  of  the  law.    To  some  Me 
or  ^zi^  tbe%  he  was  cleaiiy  sMweraUe  for  the  itiomte 
tfiit  he  received ;  he  was  liable  in  the  samc^  maimer  aa 
other  persons  acditg  as  trusted,  eicecfdtors,  receivers  or 
assignees;   and  the  principle    applying  to   tSk   theae 
dassea  of  persons  is  properly  expressed  in  these  tenilir; 
that  tin  Court  does  not  expect  them  to  take  more  Ctfe 
of  the  property  entrnsted  to  them  than  they  would  do 
of  tbcb  own ;  but  it  is  tnatariel  to  ascertiun  what  is  the 
cfthis^ 


Looking  again  at  the  ease  of  Wten  r.  Kirtan^  I  tfaitik 
the  dedskm  there  right  \  but  if  a  person,  suppose  a 
receiver  of  this  court,  undertakes  to  receive  rents  in  di6 
country,  he  cannot  send  them  in  cash,  and  if  he  collects 
in  paper,  taking  the  same  cai«  with  respect  to  it  as  a 
leaaonaUe  attention  to  his  own  affirirs  would  dictate  t6 
him  to  tak%  if  it  was  far  himself;  if  he  remits  what  he 
has  collected^  by  the  bat  bills  he  can  find,  by  the  same 
means  that  would  be  reasonable,  if  it  were  on  his  own 
aecoouti  then  I  should  ss^  that  it  would  be  very  difficnlt  to 
charge  him»  far  he  has  done  the  best  that  he  could  for  bis 
employers.  But  I  cannot  persuade  myself  that  theprin- 
ciple  ia  satisficdi  unless  the  result  is  as  beneficial  to  them 
as  it  wdnld  be  to  himself.  Now  In  the  case  of  Wren  ▼• 
JDhicm  the  ramittanoes  were  to  the  general  account  of 
Ae  receiver  in  Zouc&aii  tibarewAafiotfaingtodistingidih 

S  2  them: 
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.I8f0«  tfaem :  I  do  not  know  whether  he  was  liable  to  die  bank- 
rupt lawS)  but  if  he  was,  and  if  he  had  fiiiled,  then  sup- 
posing him  to  have  been  receiver  for  several  estates,  how 
would  it  have  been  possible  to  say  how  modi  belonged 
toeadu 

Thel*e  is  one  case  that  is  quite  fimiiliar  in  this  court! 
lliat  of  assigness :  if  an  assignee  pays  money  into  his 
batiker's  hands,  as  money  belonging  to  the  estate,  and 
4ia  banker  fiuls,  the  assignee  is  undoubtedly  dear  firom 
Ae  loss ;  but  if,  instead  of  distinguishing  it,  he  pays  it 
aU  in  to  his  own  account,  then  it  is  his  account  there : 
there  is  nothing  like  a  declaration  of  trust  of  it,  and  it 
is  fiunih'ar  to  consider  him  as  having  it  in  the  banker's 
hands  &r  himself,  making  him  liable  for  it,  and  diaiging 
him  with  interest  at  the  rate,  since  the  late  statute,  of 
SOLper  cent.  This  is,  because,  if  he  had -become  bank- 
nq>t,  it  would  have  gone  to  the  credit  of  his  estate;  for 
it-is  dear  in  that  case,  that  if  the  bankers  had  any  ac- 
count with  him  by  way  of  set-o£^  that  set-off  woidd 
aGfect  equally  his  money,  and  the  money  of  the  estate 
paid  in  to  his  account :  they  have  no  notice  that  it  be- 
Icmgs  to  the  estate:  the  account  is  between  him  and 
theni* 

The  same  has  been  the  case  with  e^cecntors  and  tnis- 
tee%  and  I  i^rehend,  that,  for  the  safety  of  mankind, 
the  prindple  must  be,  that  if  you  desire  to  deal  forme  as 
you  would  for  yourself  it  must  be  so,  that  the  dealii^  for 
me,  )f  unfortunate,  shall  not  be  more  so  to  me  than  it 
would  have  been  to  you,  if  it  had  been  for  yourself  In 
the  case  of  the  assignee,  if  he  &ils,  his  estate  has  all  tlie 
.benefit  of  the  money,  the  parties  for  whom  he  acts  have 
.none:  he  does  not,  therefore,  deal  for  them  as  he  would 
for  himsel£  I  cannot  doubt  that  this  prindple  has  been 
acted  on  with  trustees  and  executors,  who  are  eqoally 
gtiituitoiia  iigents  with  this  deftiidant 
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Now,  what  is  this  case  ?    Looking  at  the  banker's        IB20. 
books,  and  at  the  schedule  to  his  answer,  it  is  impossible 
to  say  that  the  sums  were  paid  in  as  he  received  them ; 
and  I  think  it  does  not  appear,  that  at  the  date  of  that 
letter  of  the  25th  of  January^  1816,  he  had  the  sum 
which  he  mentions  in  their  hands.  There  seems  to  have 
been  the  same  course  of  dealing  with  them,  fix>m  his 
beginning  to  act  as  collector  down  to  the  bankruptcy,  as 
there  was  previous  to  the  commencement  of  his  agency; 
the  whole  account  is  kept  with  himself,  and  though  he  did 
not  draw  during  the  latter  part  of  the  period,  yet  he  might 
have  drawn  as  freely  as  before ;  the  account  stood  in  the 
same  way,  and  it  seems  to  me  that  he  had  the  sama 
author!^  and  cootroul  over  it« 

It  has  been  contended,  that  he  was  in  a  sitnatioa  in 
which  he  could  not  have  entered  the  account  in  th^ 
banker's  books  in  a  difierent  manner ;  but  there  is  no 
ground  for  this:  he  might  have  entitled  it  in  the  same 
way  as  he  has  done  in  his  answer* 

See  what  the  ccmsequence  is ;  if  he  had  paid  the  sttms 
in  qoestion  to  the  account  of  his  sistei^s  estate,  and  the 
bankers  had  then  become  bankrupts,  undoubtedly  [the 
trustees  would  have  been  entitled  to  prove  the  sum 
against  them.  Even  now  that  it  is  standing  in  his 
name^  the  trustees  might  be  entitled  to  prove  it,  by 
his  confession  that  it  belonged  to  his  sister's  esti^ 
and  then  th^  would  be  in  the  same  situation.  But 
this  will  not  be  a  ground  for  discharging  him,  unless 
it  be  laid  down,  that  the  liability  of  a  trustee  shall  de- 
pend on  his  being  solvent ;  for  if  he  were  capable  of 
becoming  a  bankrupt,  his  assignees  would  take  the  debt 
due  fircnn  the  bankers,  or  if  he  were  to  die  insolvent, 
it  would  be  part  of  his  assets ;  and  in  either  case  his 
aiatef  a  estate  would  not  have  the  benefit  of  the  proo£ 

S  8  Then 
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Itfft  Then  it  is  said,  he  oii^t  to  be  free  from  duu^  in 

fomequence  of  diet  correspondenee  between  him  and 
WUUamt*    Now,  the  first  obsenratioii  on  his  letter  is, 
diat  it  if  not  Bufficiently  explanatory  of  the  drcum- 
ftances;  for  it  is  one  thing  to  say  that  he  has  pidd  in  the 
mon^,  and  another  to  tdl  bow  and  in  what  smns,  and 
when  it  was  paid  in.    Another  circumstance,  and  one 
which   I  apprehend  wiU   appear  from  the  books,   is, 
l^tat  be  had  not  at  that  time  paid  it  all  in.     Ig  (hen,  he 
atated  that  which  was  neither  correct  in  pcHnt  of  fiiet, 
nor  with  reference  to  particolars  sufficiently  explicit,  it 
comes  to  be  very  materia}  to  oonsider  this,  when  he  is 
aontendinff  that  no  objection  to  his  case  arises  from  tlie 
circumstance  of  the  banker^s  allowing  interest;  for  that 
made  it  necessary  that  he  should  be  very  particular  in 
his  statement  to  the  trustees,  that  they  might  know  what 
part  of  dw  interest  was  coming  to  them.    But  if  he 
•ent  them  an  account,  each  that  they  could  not  separate 
thcif  share  of  the  interest,  then  the  allowance  of  inttrreat 
is  a  strong  circumstance  to  show  that  he  was  noS  deaMng' 
as  he  would  have  done  with  hb  own  money :  he  might 
hvfu  made  »  profit  of  it    He  ou^  to  have  afibvded 
tJbem  such  erideneat  as  would  have  enabled  .them  to  call 
jB^  the  ftir  pn^rtiaii  tof  intenest  due  on  their  hslawm. 
]9is  saying  in  his  letteTt  that  he  would  not  be  answev* 
IpUe^  if  iuL  law  he  }#  so,  (»imot  excuse  him. 

A^  to  tl^  letter  from  WiUiam$f  if  it  desired  him  to  do 
what  he  has  done,  it  would  release  him,  and  no  doobt 
i(  would  be  good  against  all  the  creditors :  butleannot 
say  X  think  it  amounts  to  so  much  as  has  been  ooi^ 
twded.  But  if  it  did  bear  that  construction,  it  tdls  him 
to  keqp  all  in  his  possession ;  and  can  it  be  said  he  has 

done  so  in  the  sense  in  which  it  was  meant^  when  he 

« 

siQrs  that  he  has  put  this  money  out  of  his  possession, 

into 
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into  the  hands  of  other  persons,  though  the  same  with      ^  ^^^^ 
whom  he  had  placed  his  own.  Massbt 

The  result  is,  that  I  think  the  judgment  of  the  Vice 
CkmeeUar  is  right  V 

Deeree  affirmed,  the  costs  of  the  motion  and  the 
deposit  to  the  Flaintifb. 


V.  ROBARTS.  jiu^  it. 

TILJTBff  HART  moved  for  the  appointment  of  a  spe-  When  tnitteei 
dfied  person  to  be  a  trustee,  in  the  room  of  one  to  mm<nnr* 
who  bad  declined  to  act    By  the  settlement,  the  sur-  new  trustees, 

^.      .       ^      ^  J  X    £11         the  Court  will 

viying  or  CQQtmuuig  trustees  were  empowered  to  M  np  not,  on  their 
th#  vjcanwfl,  and  it  was  therefore  proposed  to  direct  at  ^^caxion, 

once  the  appointment  of  th|e  person  selected  by  themt      pointment 

without  a  re- 
ference* 
Tbo  Lord  CbanceUor  fiaid,  it  was  not  the  course  of 

tbf  Qgqrt  to  direct  the  appointment  of  trustees,  with- 
out ascertaining  that  they  were  fit  persons ;  and  that 
though  there  were  persons  who  were  authorised  to 
cbcMa^  yet  if  they  would  not  exercise  that  power  with- 
ont  coining  to  the  Courts  there  must  be  a  refereiice*  (a) 

The  order  was  accordingly  made  for  a  reference;  and 
oa  the  suggestion  of  Mr.  Harij  instead  of  the  usual 
termsy  it  directed  the  Master  to  enquire  whether  the 
person  specified  was  a  proper  person  to  be  a  trustect 

(a)  WiM  f .  SitfieAtay,  1  To.  480; 

s  ♦ 


■•      y 
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MmM9,so.  FOSTER  p.  DONALD. 

Order  for  a  HpHE  Plaintiffi,  and  the  Defendant  Daitdd  JDonaldf 
^^urt^^  carried  on  business    together  in  the  north    of 

partnenhip  JEngkauL  It  had  been  proposed  to  dissdve  the 
cdiT^^him  partnership,  and  the  terms  of  dissohition  had  nearly 
contrary  to  been  arranged,  ^when  the  Defendant  represented,  that 
batingeoml,  hefore  finally  acceding  to  them,  he  thought  it  proper  to 
a  partner  in-  go  to  LondoHj  for  the  purpose  of  consulting  a  friend 
balance  of  the  residing  there.  In  the  course  of  his  journey,  he  went 
hS».b  round  to  several  customers  of  the  firm,  in  different  paite 
not  obliged  to  of  the  countiy,  and  collected  of  them  debts  due  to  the 
Coon  ^^t  it  partnership  to  the  amount  of  about  2318/.  In  one  in- 
in  his  hands,     stance  a  debt  due  by  himself  had  been  set  o£P  against  a 

other  partnera  ^^^^  ^^^  ^^  ^®  ^rm,  and  he  received  the  diflferenoe. 
do  the  Mine.,' 

The  bill  was  filed  for  an  account  df  the  partnership 
transactions.  Tlie  Defendant,  in  his  answer,  disdnring 
these  &cts,  stated  that  he  belieyed  the  balance  of  die 
account  would  be  in  his  &your. 


The  Attorney  General  and  Mr.  Phittimore  moved  for 
payment  into  Court  of  the  2318/.  received  under  the 
drcumstances  above  mentioned 

Mr.  Homey  for  the  Defendant,  contended  that  in  suits 
between  partners  it  was  not  usual  to  order  one  to  pay 
in  money,  while  the  others  retained  the  partnership 
effects  that  had  come  to  their  hands. 

The  Lord  Chancellor. 

I^  a  partner,  as  partner,  receives  money  belonging  to 
the  firm,  and  admitting  t}iat  he  has  received  it,  insists 
that  there  is  a  balance  in  his  fevour,  there  is  no  pre- 

(enoQ 
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tenoe  for  making  him  pay  it  in ;  but  if  he  has  received 
it  under  circumstances  from  which  you  can  infer  that 
he  had  agreed  not  to  receive  it,  and  that  his  receiving 
it  was  contrary  to  good  fiiithi  then  he  may  be  ordered 
to  bring  it  into  Court.  Cases  may  happen  where 
10,0002.  may  be  due  to  him,  and  yet  he  may  have  received 
lOOOl.  under  such  circumstances  that  he  will  not  be 
allowed  to  retain  it 


Tke  LoBD  Chanceixob. 

I  have  read  the  answer;  and  though  it  is  very  true 
that  a  partner  may  receive  partnership  eSectSi  and  insist 
on  not  paying  in  the  amount,  unless  all  the  other  partners 
will  pay  in  what  they  have  in  their  hands,  yetlthink  the 
Defendant  has  admitted  himself  to  have  received  these 
sums,  in  a  manner  in  which  he  ought  not  to  have  re» 
diem.    He  must  therefore  pay  them  in. 

R^.  lab.  A.  1819.  fo.791. 


2tlerdk2(U 


E^  parte  GREEN. 


Rous. 
McarchtU 


npHIS  petition  prayed  that  the  principal  of  a  sum  of  An  u&nf « 

■*•    898/.,  belonging  to  two  infimts,  might  from  time  P^^^n™^ 

to  time  be  applied  to  their  maintenance.     They  had  no  maintenance 
.,  _^  ^  i_  ij  •  •  ij    ordered  out  of 

other  property,  except  some  copyhold  premises  yield-  the  prindpal, 

without  are* 
ference« 


ing  about  6L  per  annum^ 


Mr,  Boteler  for  the  petition^ 


The 
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ICWL 


Obibn. 


The  Metier  of  the  Bolls  said^  that  as  the  sum  wae 
amall,  he  would  Teoture  to  make  the  order,  {a) 


The  order  was  made  without  a  reference.  (6) 

R^.  Lih.  A.  1819.  fb.  If  48« 

(«)  See  JMbwv. Qnmt^  i  VmL  S54.  iTarMryT  iTenMgr,  9P.PP« 
92.,  and  WaOcer  v.  WeiheraU^  6  F>«.  473. 

(6)  In  Ex parU Dudley,  Rolls,  i^^.  S8. 1820.  JR«g.  2^5.  A.  18il9, 
/o.  710.,  the  interest  of  a  sum  of  1200^.,  the  property  of  three  in- 
fents,  wasorderedtobepekl  to  their  teker  for  iMr  maintenance, 
without  a  reference. 


Rolls. 
Match  %%. 

Information 
amended 
without  the 
sanction  of 
£he  Attorney- 
General,  or- 
dered to  be 
taken  off  the 
file  with  costs. 


ATTORNEY-GENERAL  v.  FELLOW& 

iMTR.  HORNE  and  Mr.  Teed  for  the  Deftndants, 
^•^  moved  that  the  amended  Information  might  be 
taken  off  the  file,  it  not  having  been  signed  by  tlie 
Attitney^Gentrtd:  he  had  signed  the  original  information. 

Mr«  Koe  on  the  other  side. 

The  Lord  Chancellor  said,  that  an  amendment  could 
not  be  permitted  without  the  sanction  of  the  Attorney 
General.  If  it  were,  die  whole  of  the  information,  ex- 
cept the  introduction,  might  be  changed.  The  order 
wa«  m^de  witb  W9^ 
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iMo; 

BUNBURY  V.  WINTER.  "T^ 

TIE  FlamtU^  vbo  wai  proprietor  of  two  plantations         ^' 
in  the  cdtony  tiS  Essejuibo^  was,  preTious  to  the  L^ldonBg^ 

year  181 1»  ordnance  store-ke^Kar  for  JMmerara  and  ing  to  become 
,.  »*.i  11  .11^1         1      sureties  for  a 

Berime*     In  this  character  he  became  uxleDtea  to  the  jvett  India 
down  to  a  ponsiderable  amoiint«    Proceedings  were  fe^'^'^^ 
inadtoted  against  hmiy  and  bis  plantations  were   put  by  a  convey- 
under  sequestration^    The  debt  was  found  by  the  jury^  p^^tadon,  in 
upon  tke  iaqoiaitiQiif  t»  be  about  80,000/. ;  it  appeared^  tnut,  with  a 
liowcferf  that  the  real  aniouut  was  much  less.  ^tbey 

should  be  coii- 
tinued  as  con* 

In  181fl^  the  Plaintiff  repaired  to  JEtigkmd%  ibr  urn  ngnees  tiU 
pmpeae  of  editing  the  donand  of  the  Crown  against  ^f^g^"^"" 
luBi»  and  after  some  treaty  with  the  Board  ci  Ordnanoe^  after  the  re- 
end  an  iuTesti^tioii  of  the  amount  of  bis  debt»  it  was  ^^Ih^'t^ 
agreedp  that  upon  his  giving  aecurity  for  what  continued  might  ad- 
doe  flom  him,  the  sequestration  should  be  withdrawn,  entitled  to  the 
The  DsAndants  N.  Winter  and  J.  Inneh  merdiaAts  in  ^^eneBt  of  this 

iMndon^  and  W^  Hcim9^  Eaq^,  became  his  sur«tiesi  fuid  ^whether  a 

oUsffBd  into  a  bond  for  that  purpose     Th«  eatf^ntof  covonantto 

continue  a 

tbeir  liebiUty  was  limited  to  20|0OQ^    Winter  and  Jme^  mortgageeas 
at  thf  ma^  time,  agreed  to  provide  for  the  payment  of  ^'^^ent 
som0  debts  due  firom  the  Plaintiff  to  diflSsrent  persons  in  of  the  debt 
the  ookmji  on  the  terms  of  the  Plaintiff's  indemni^riog  >>  ^^  -   ^ 
tfaeoit  wd  securing  the  repayment  of  what  they  might 
advance,  by  a  conveyance  of  his  plaatations« 

A  deed  was  accordingly  executed,  dated  26tb  JvUff 
18I8|  wbieh  recited  that  Holmes  had  joined  in  the  bond 
at  the  request  of  the  Plainti£^  and  in  the  agreement  by 
him  to  execute  that  indenture,  and  that  he  had  used 
his  good  offices  with  Winter  and  Innes^  also  to  become 
bound  for  the  Plaintifi^  and  that  the  deed  was  to  be 
ennted  for  the  puvpose  of  protecting  and  indnmni^ 
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1820.       ing  Holmes  from  all  loss  or  damage  resulting  from  his 
interference,  or  from  his  becoming  an  obligor  in  the 
said  bond.  It  also  recited,  that  on  the  trea^  with  Winter 
and  Innes^  it  had  been  stipulated  that  the  Plaintiff  should 
execute  that  indenture,  with  a  warrant  of  attorney  finr 
confessing  judgment,  and  that  he  should  execute  and 
concur  in  all  such  other  deeds,  matters,  and  things,  as 
should  by  the  said  N.  Winter  and  J.  Innes^  their  counad 
or  solicitor,  be  deemed  requisite  for  providing  in  the 
securest  and  most  ample  manner  an  adequate  indemf 
nity  to  them,  their  heirs,  executors,   and  administra- 
tors, against  all  costs,    damages,    or  injurious  conse- 
quences resulting^  or  to  be  borne  by  them,  by  reason 
of  their  becoming  bound  in  the  above-mentioned  obli- 
gation; and  in  particular,  that  the  Plaintiff  should  enter 
into  the  covenant  thereinafter  contained,  for  continuing 
the  consignments  of  the  crops  and  other  produce  of  the 
said  plantations,  to  and  in  the  hands  and  management 
of  the  said  N.  Winter  and  J.  Innesy  for  the  term  of  five 
yearSf  to  commence  at  the  period  thereinafter,   and 
in  the  said  covenant,  particularly  mentioned.     The 
Plaintiff  then  demised  the  plantations  to  the  defendants^ 
HolmeSf  Winter^  and  Innes^  for  a  term  of  500  yeank 
The  trusts  of  the  term  were  declared  to  be,  that  the 
Defendants  should  assume  the  management  of  the  plant* 
ations,  and  appoint  agents  to  reside  upon  them:   the 
produce  was  to  be  consigned  to  Messrs.  Winter  and 
InneSf  in  Landon^  by  whom  it  was  to  be  sold.     Out  of 
the  monies  arising  from  the  sale,   after  paying  the 
expenses  of  the  plantations,  they  were  to  apply  the 
residue  in  satis&ction  of  the   Plaintiffs  debt  to  the 
crown,  and,  next,  to  reimburse  themselves  all  advances 
they  might  have  made  on  behalf  of  the  Plaintiff;  and, 
after  frill  and  ample  provision  made  for  such  advances 
and  engagements,  to  pay  over  the  clear  surplus  to  the 
And  as  to  the  term  of  500  years,  th^  were 

to 
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to  stand  and  continue  possessed  thereof  for  the  term  of       185N). 
five  years  from  and  after  the  complete  satisfaction,  and     '      '  ^ 

actual  reimbursement  of  all  such  advances  and  engage-      9. 

menis  as  aforesaid,  for  the  purpose  of  securing  the  due 
performance  by  the  Plaintiff,  his  heirs,  executors,  ad- 
mimstrators,  and  assigns,  of  the  covenants  thereinafter 
ixmtained  on  his  part,  and  particularly  of  the  covenant 
touching  die  continuance  of  the  said  consignments  to 
the  said  finn  of  Winter  and  Co.  for  that  period^  and, 
after  that  period,  to  surrender  the  term  to  the  Plainti£ 

The  deed  then  contained  various  covenants,  respect- 
ing the  management  of  the  estates;  by  one  of  which 
the  Visan^Sj  in  the  event  of  his  returning  to  the  colony, 
might  take  upon  himself  the  management;  his  power, 
however,  was  only  to  be  concurrent  with  that  of  the 
agents  or  attomies  appointed  by  the  Defendants,  whose 
salary  was  to  cease  during  the  time  that  the  Plaintiff 
shcmld  act  By  another  covenant,  the  Plaintiff  was 
to  be  entitled  to  draw  on  Winter  and  Innes  to  the 
amomit  of  1500/.  per  annum^  for  the  support  of  himself 
and  fiunily.  It  was,  lastly,  .covenanted  by  the  Plaintiff 
Willi  Winter  and  Sunes^  that  he  would  continue  to  them, 
■sd  to  them  only,  and  their  nominees  and  assigns,  the 
T^ular  exclusive  consignments  of  the  whole  of  the  said 
crops  and  produce,  for  and  during  the  before-mentioned 
tenn  of  five  years  at  the  least  beyond  and  subsequent  to 
the  accomplishment  of  the  said  trusts,  for  the  final  dis- 
chai^ge  of  the  said  obligation,  and  of  all  other  advances 
to  be  made  by  the  said  trustees,  or  any  or  either  of 
them*' 

Under  this  deed,  Winter  and  Innes  continued  io 
receive  the  consignments  from  time  to  time,  and  applied 
the  produce  according  to  the  above  trusts.  The  Plain- 
tiff's debt  to  the  Crowt\  having  tiius  been  reduced  to 

about 
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iraO«       AboM  5000/«  he^  in  December^  1818,  entered  bito  an- 
)T^^f^.    other  bond  to  the  Crown,  with  two  other  sureties,  tbi 
«.  securing  that  sum;  and,  on  diet  occasion,  die  former 

bond  was  cancdiled,  m  order  U>  rdease  tlie  Ilefisndaiits 
fhnn  all  reqx>n0ibility.  Afl  the  other  advanoia,  nada 
by  the  Detedanta  flyr  the  Plaintiff,  had  been  rdifllMttv^ 
and  dierewaatt  balance  in  &T0ttr  of  the  latter*   * 

The  bill  was  filed  for  an  account  of  the  dealin^i 
between  the  Plaintiff  and  Wtnit^  mid  Inmt  f  mmI  {Aig^ 
ing  also  a  re-conveyance  of  the  plantations;  that  the 
Plaintiff  might  be  let  into  poiiearioni  that  a.  reeelrer 
and  consigoee  nli^t  be  appointed  in  the  aoean  tini% 
and  tibat  IKtUer  and  Irm^  might  be  reatllBned  firoas 
intefftring  in  the  management 


A  motiaa  wiaa  now  made,  before  answer,  fot  the 
appointUieul  of  a  receirer  and  consignee^  and  on  iiquio* 
tion,  upon  the  offidant  of  the  Plamtiff's  agttit,  Mating 
the  aboYe  &cts3  the  Phuntiff  himself  was  ali  JDesMfiiiw; 
The  Defaidaats,  by  their  affidavit,  stated,  thoi^  ol  die 
time  of  eoiecuting  the  bond  and  deed,  in  the  y4at  t81S» 
it  was  not  luiderstxxid  that  any  actual  advanoe  oil  llMir 
parts  would  be  necessary^  as  they  expected  to  be  pirn 
Hded  with  foods  fixHn  the  produce  of  the  estate  belbie 
tay  of  the  ddbta  which  they  were  to  disdiar^  for  tlie 
Plaintiff  should  become  due.  It  also  appeared  by  their 
affidavit,  that  the  Plaintiff  had  shipped  some  part  of  tlie 
produce  of  the  estates  to  another  house  in  Lombik 
upon  which  they  had  succeeded  in  obtaining  in  Ae 
colonial  court  ah  order,  termed  an  Interdict  Penali 
restraining  him  from  disposing  of,  or  moving  away, 
any  of  die  produce,  otherwise  than  as  directed  by  |he 
deed  of  1818. 

.   Mrt  JE^.  and  Mr.  &epjk€ii^  in  sup 

The 


CAfflES  IN  CHANCERY. 


The  nature  of  the  transactioii)  and  the  Tedtals  fn- 
diis  instrument)  prove  it  to  have  been  the  intenti<Hi, 
coif  to  iiimish  to  the  defendants  an  indemnify  against 
the  iiaUlities  into  which  they  entered  for  the  sake  <tf  the 
Pkintiff  The  covenant  for  the  eontmuanoe  of  the  eon« 
tagnmanta  is  mentioned^  as  <me  of  the  modes  of  seooring 
that  indemnity.  It  was  probably  anticipated,  that  even 
after  all  was  paid,  the  Defendants  might  not  be  entirely 
eaumpts  from  all  danger  of  further  vexation,  in  con* 
sequence  of  their  engagements  for  the  Plaintiff's  debts: 
it  ia  known  to  be  very  difficult  to  effect  a  final  settle* 
ment  of  Crown  debts,  and,  after  all  that  was  due  wua 
paid,  they  might  be  unable  to  obtain  a  release,  spd 
oontmue  subject  to  further  claims  and  litigadon* 
oovinant  was  most  likely  inserted,  for  tba  purpoea^ 
of  securing'  to  the  Defendants  the  means  cf  and«hniQr» 
80  kiog  as  there  AouM  remain  any  possilMlity  of  their 
being  daan]fied%  The  whole  object  is  now  answered  I 
die  bond  they  entered  into  has  been  cancelled;  and  it  is 
no  longer  possible  for  them  to  suffer  any  injury.  There 
can,  therefore,  be  no  occasion  for  indemnity;  and  a 
deed  executed  for  that  purpose,  ought  to  have  no  further 
operadon.  The  Courts  are  in  the  habit  of  thus  coi)- 
Samg  the  eflfect  of  instraments,  to  that  iHbidk  is  under- 
stood to  be  thdir  object^  even  at  the  eicpense  of  the 
litaral  oonstructi<m.  Thus  a  life-insurance,  wUch  pur- 
pons  ao  be  an  absolute  contract  to  pay  a  certain  sum  oil 
the  deadi  of  the  party,  is  nevertheless  considered  to  be 
a  nieva  indenmt^,  and,  as  was  decided  in  the  case  of 
Mr.  Pttfs  creditors  (a),  if  the  insurer  ultimately  losea 
nothing  he  is  not  entitled  to  recover. 


BvNBuaiir 
WnmiBi 


This  oovenam,  if  it  is  to  have  a  larger  effscf^  is  one 
by  which  parties^  «greeing  to  kod  maoiejf  stipulate  Sx 


(a)  GcdiaU ^.Boldero,  9  EaO^  79. 


additional 
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additioni^  Advantages  b6y<»p4  the  usual  interest ;  and  like 
other  tr^sactions  of  that  descripdou  is  to  be  considered 
as  an  oppression,  and  ought  to  be  set  aside  as  an  un&ir 
advantage  taken  of  the  necessities  of  the  borrower* 
West  India  mortgagees  are  ind^  allowed  to  contract 
for  the  consignments,  .  while  the  money  .  continiies 
dlie^  as .  a  further  securi^»  but  this  cannot  extend 
to  a  kwger  period.  Whm  the  debt  is  paid,  the  con- 
tinuance of  the  consignment  is  needless  as  a  securiQr^ 
and  becomes  only  a '  source  of  pecuniary  profit  to  the 
ladder,  m,  certainly  diflfers  in  8ome  measure  from  a 
common  mortgage,  by  the  defendanlf  s  entering  into  en- 
gagements, rendering  them  responsible  for  the  plaintiff's 
debts;  but  though  not  an  inmiediatel0an,itis  a  contract 
to  advance  money  at  a  future  period  when  necessary* 
The  hardship  of  a  person's  estate  being  put  in  the 
power  of  another^  who  is  not  his  creditor,  is  envious. 
To  the  defendants  it  is  only  a  source  of  gainy  which, 
if  tlieiir  covenant  be  valid,  they  may  recover  by  an 
action* 


^» 


Mr.  Heald&aA  Mr.  Maddoek,  for  the  Defendants. 

•  This  application,  in  the  first  place^  is  open  to  the 
olgections  arising  from  its  being  an  attempt  to  obteiUy 
by  an  interlocutory  application,  the  whole  of  the  rdief 
prayed  for  by  the  bill ;  for  to  set  aside  this  pardcolar 
dause,  is  substantially  the  only  object  of  the  suit.  But 
even  at  the  hearing,  what  ground  will  there  be  for  im- 
peaching the  instrument?  The  covenant  in  question 
was  not  to  be  a  remuneration  for  monies  to  be  advanced, 
but  the  consideration  for  which  the  Defendants  con- 
sented to  become  sureties  for  the  Plaintiff, — a  conaider- 
ation  by,  no  means  excessive^  for  involving  themselves  in 
a  Crown  debt  of  so  large  an  amount. 


>..■ 
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T^e  Lord  Chancellor.  1820. 


This  motion  for  the  appointment  of  a  receiver  is  made  Bunbury 
on  the  filing  of  the  Bill,  upon  affidavit  before  answer ;  Wintm. 
and  seeks,  in  effi^ct,  nearly  the  whole  of  the  relief  which 
is  prayed  for  at  the  hearing  of  the  cause.  If  the  deed 
were  in  its  nature  so  extremely  oppressive  as  it  is  repre- 
siented,  I  will  not  say  there  might  not  be  a  case  in  which 
the  Court  would  interfere  in  this  manner  upon  motion, 
but  it  must  be  a  very  strong  case.  We  must,  therefore, 
see  whether  this  is  clearly  an  oppressive  deed,  and  if  it 
be  not,  whether  any  oppressive  use  has  been  made 
of  it 

It  is  the  known  mode  of  dealing  between  planters  and 
persons  lending  them  money,  that  the  merchant  here,  on 
making  the  advances,  secures  by  covenant  the  consign-* 
ments  of  the  produce  of  the  plantation ;  the  obligation 
to  send  the  consignments   to  the  mortgagee  continues 
while  the  money  lent  is  due ;  and  I  do  not  enter  into 
the  question,  whether  he  can  contract  for  the  consign- 
ments during  that  time,  and  also  for  a  further  period 
afterwards ;  for  I  think  that  is  not  this  case.  The  grounds  Principle  on 
on  which  the  mortgagee,   lending  money  on  a  West  IL^j^of  a 
India  estate,  is  allowed  the  benefit  of  a  covenant  for  the   ^T^*^  f»^'« 
consignments,   are  two-fold :  first,  because  it  furnishes  lowed  to  sd- 

hima  security  for  his  debt;  and,  secondly,  because  the  P"'a?e  forthe 

,  coDsigiimentfl. 

commission  which  he  receives,  is  supposed  only  to  be  a 

fair  compensation  for  his  trouble. 

Now  the  present  case  is  this :  Bunbury  had  become  a 
crown  debtor,  and,  as  the  instrument  states,  a  commis- 
sion had  issued  out  of  the  Court  of  Exchequer  in  Ef^- 
lani^  to  enquire  the  amount  of  the  debt :  the  jury  found 
It  to  be  67,000/.  A  sequestration  issues  against  his 
estate;  and,  under  these  circumstances,   Bunbmy  pro- 

VoL.  I.  T  poses 
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poses  to  the  crown  to  accommodate  the  matter,  by  giving 
security  to  the  amount  of  20,000/.;  this  was  acceded  to, 
the  crown  agreeing,  if  more  than  that  sum  should  appear 
to  be  due,  to  give  up  the  difference.  It  was  then  neces- 
sary to  provide  sureties :  and  I  know  no  law  by  which, 
if  they  offered  to  become  debtors  to  the  crown,  as  sureties 
fyr  him,  on  the  terms  of  having  the  consignments  for 
fiveyears,  the  Court  would  interfere  with  such  a  contract. 

.This  is  not  an  ordinary  security  for  money;  it  is  not 
a.  demise  to  be  void  on  payment  by  a  given  day ;  bvt  it  is 
a  demise  obliging  them  to  manage  the  estate ;  they  are 
also  to  take  upon  themselves  to  settle  his  debts  in 
the  colony :  their  agents  are  to  manage  the  estate,  but  at 
the  same  time  it  is  stipulated,  that  if  he  chooses  to  take 
possession  of  it  himself,  they  are  to  receive  no  .commis- 
sion ;  and  in  consideration  of  all  this,  they  are  to  have 
the  consignments.     It  is  expressly  recited  in  the  deed, 

* 

that  they  agreed  to  enter  into  the  bond,  not  only  in  con- 
sideration of  the  demise,  but  in  consideration  of  his  ex&- 
cutlng  the  covenant  for  continuing  the  consignn^ents  to 
them  for  five  years ;  that  is  one  of  the  colisiderations, 
and  was  clearly  in  the  contemplation  of  tlie  parties  to  the 
deed.  If,  upon  their  entering  into  the  suretyship,  he 
agrees  to  it,  I  cannot  consider  it  so  oppressive  as  thus  to 
set  it  aside  on  motion. 


This  is  not  an  application,  on  the  ground  of  the  Defend- 
ant having  made  any  oppressive  use  of  the  deed.  If 
that  were  the  case,  —  if  by  virtue  of  this  instrument  they 
Were  receiving  the  produce,  and  withholding  from  the 
Plaintiff  the  proceeds,  ullrd  their  own  demands,  —  they 
would  then  be  making  an  use  of  it,  which  the  Court 
would  not  permit,  but  under  tiie  present  circumstances, 
the  motion  must  be  refused  with  costs. 

TLeg.  Lib.  A.  1819.  fol.  858. 
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NEWALL  V.  SMITH. 

T'HIS  was  a  suit  for  a  specific  performance.     The  hill  Specific  per- 
1  /.i    1   .      ^-r         ,  ^       t  •        •     fonnance 

was  fiJed  in  November^  1817.     On  the  coming  in  without  costs^ 

of  the  answer,  the  title  was  referred  by  an  order,  dated  the  suit  being 

•^  occasion^  by 

7th  Ma^j  1818;  and  by  asubsoquent  order  in  Juhfy  I8I89  the  refusal  of 
an  enquiry  was  directed  at  what  period  the  Phuntiffit  de-  ^^^^^^^ 
livered  such  an  abstract,  as  showed  they  could  make  a  documents  in- 
good  title ;  and  the  Master  was  to  state  any  special  dbr*  ^J^  pu^Siwer, 
cumstances  that  might  appeair,  with  respect  to  the  nan-  some  of  which 
production  of  certificates,  registers,  and  affidavits.  ^g^  ^nd  the 


others  not. 


ITie  Master  by  his  report,  which  was  afterwards  con- 
firmed, certified  that  he  was  of  opinion,  that  the  Plaintiffs 
eould  make  a  good  title,  and  that  they  had  delivered  an 
abstract,  showing  they  could  make  a  title,  in  December^ 
1816.  It  appeared  that  in  the  course  of  the  communi- 
catiohs  between  the  solicitors  for  the  vendor  and  pur- 
chaser, that  the  latter  had  required  the  production  of  se- 
veral certificates,  and  other  documents,  as  evidence  of  the 
tide ;  the  vendor's  solicitor,  not  considering  them  to  be 
material,  declined  producing  them ;  and  the  purchaser 
upon  this  refusing  to  complete  the  purchase,  the  suit  was 
commenced.  Some  of  these  documents  were  produced 
before  the  Master,  and  he  stated  it  as  his  opinion,  that 
they  were  necessary ;  but  that  with  respect  to  the  others 
he  thaugfat  it  was  not  necessary  to  call  for  them. 

A  motion  being  now  made  for  the  payment  of  the 
purchase  money  into  Court,  the  question  of  the  costs  of 
the  suit  was  discussed. 

Mr.  Home  for  the  PlaintifS. 

Mr.  HeaUL  and  Mr.  Sidebottom  fixr  the  Defisndant 

T«  The 
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The  Lord  Chancellor. 

The  Master  has  reported  that  the  abstract  delivered 
by  the  vendors  was  sufficient ;  but  though  it  may  iqppear 
sufficient  on  the  face  of  it,  yet  whether  a  good  title  can 
be  made,  must  depend  on  whether  there  is  evidoice  of 
the  deeds  and  facts  stated.  For  this  purpose,  it  seems, 
the  Defendant  previous  to  the  filing  of  the  bill,  called  for 
some  certificates  and  other  evidence.  The  Master  finds 
as  to  the  certificates,  that  they  were  necessary,  and  as  to 
the  other  matters,  on  which  some  information  was  given 
by  the  vendors,  and  more  called  for,  he  finds  that  that 
further  information  was  not  necessary. 

Thus  it  appears,  that  on  the  one  hand  the  necessary 
information  was  not  given,  and  on  the  other,  more  was 
called  for  than  they  were  entitled  to^  and  they  would 
not  have  been  satisfied  with  that  to  which  they  were 
entitled.  I  think,  therefore,  both  being  in  the  wron^ 
that  no  costs  ought  to  be  given  on  either  side  (a). 

R^.  Lib.  B.  1819.  fo.  1081. 

(a)  Vid.  Wilton  v.  Oapham^  mde^  36. 


JforcAss. 


Ex  parte  RICHARDS,  in  the  Matter  of  LEWIS. 


of    rairilS  was  a  petition  by  a  mortgagor,  the  mortgagee 
„•_  having:  become  a  lunatic,  for  an  order  under  die 


The  costs 
the  commit- 
tee of  a  luna- 
tic mortgagee    statute  4  Geo.  2.  c  10.    A  question  arosew  Whether  the 
requifite  to  .  . 

enable  him  to    costs  of  the  petition  and  reference  should  be  d^rayed  by 

themo^ttor   ^®  mortgagor,  or  out  of  the  lunatic's  estate  ?     It  stood 

under  the  Stat,  over,  that  the  practice  might  be  enquired  into. 
4Geo.  s.  cia 
including  the 
costs  of  the 
reference,  are 
to  be  paid  out 
of  the  luna- 
tic's estate, 

whether  die  application  be  made  by  the  mortgagor,  or  by  the  committee,  which  it 
the  usual  course. 

If  the  mortp^;orbe  ready  to  paj,  the  committee  of  a  lunatic  mortgagee  should 
apply  for  a  refedP^  under  the  statute,  and  it  pe^mshe  wiwddnot  be  allowed  to 
bring  an  actioii.  2)|^ 


Mr.  G.  Wilson  for  the  Petition. 
Mr.  EoupeU  for  the  Committee. 
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The  Lord  Chancellor. 

The  only  difficulty  here  arises  from  the  form  of  this 
petition.  I  find,  that  where  there  is  a  mortgage,  and  the 
moilgagee  has  become  a  limatic,  the  usual  course  is 
this :  the  mortgagor  states  to  the  committee  that  he  is 
willing  to  pay  oflF  the  mortgage;  the  committee  then 
presents  the  petition  for  the  reference.  The  committee 
has  then  put  himself  in  a  situation  to  be  able  to  convey, 
and  the  subsequent  costs  are  defrayed  by  the  mortga- 
gor; but  all  the  costs  antecedent  to  the  committee's 
liaving  that  capacity  are  paid  out  of  the  Imiatic's  estate. 

Here  the  course  has  been  difiPerent :  the  mortgagor 
has  presented  the  petition,  but  I  think  that  it  must 
come  round  to  the  same  thing;  the  petition  being  one 
step  towards  giving  the  committee  the  capacity  to  con- 
yey»  must  &11  on  the  lunatic's  estate. 


1820. 


Ex  parte 

*RlGHAlU>9. 


Jan»  19« 


This  question  was  mentioned  again  on  a  potion  tO     March  S8« 
confirm  the  report. 

Mr.  Roupellf  for  the  committee,  cited  from  CoUinsan 
on  Lunacy,  vol.  ii.  p.  731./  an  order  made  in  re 
Ti^ftuUj  for  a  conveyance  by  a  lunatic  trustee,  where  the 
costs  were  paid  by  the  cestuique  trusts  (a);  and  ob* 
served,  that  the  case  of  a  mortgagee  is  stronger,  as  the 
nature  of  the  contract  is,  that  the  mortgage-money  shall 
be  paid  without  any  deduction  whatsoever;  the  com- 
mittee might,  by  an  action,  recover  the  whole,  without 
any  allowance  for  these  costs.  In  the  analogous  cases, 
where  the  expenses 'of  the   redemption  happen  to  be 

(a)  In  that  case,  the  petition  was  by  the  cestuique  trust.  In  Ek 
parte  Brydgeiy  Coop,  290,  it  is  stated  to  be  the  rule  that  the  costs 
of  the  committee  of  a  lunatic  trustee,  conveying  under  the  act,  are 
to  be  paid  out  of  his  estate.  But  the  practice  is  different  upon 
appiicatloni  under  the  stat.  7  Ann.  c.  19.  rendered  necessary  by 
tbe  iofluicjr  of  the  trustee.    Ex  parte  Cant,  10  Ves,  554. 

T  3  increased 
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1680.       increased  by  any  other  extrinsic  circumstances,  they  are 
sLoari^     borne  entirely  by  the  mortgagor,  (a) 

BlCKAUM* 

7^  Lord  Chancellor. 

How,  then,  is  the  constant  practice  in  these  cases  to 
be  accounted  Sot  ?  When  the  committee  applies,  saying 
that  the  mortgagor  is  ready  to  pay,  if  he  can  ccxkv^^  the 
Court  orders  a  reference ;  and  if  the  mortgf^;ee  is  finind 
a  lunatic  within  the  statute,  the  committee  is  ordered  to 
^oorey ;  and  is  always,  notwithstanding  these  aoalogiefiii 
allowed  the  costs  of  the  petition  out  c^tbe  estate^  Thea 
the  only  difference  here  is,  tliat  instead  of  that  course, 
tlie  mortgagor  has  petitioned ;  but  as  the  expense  is  not 
greater  on  that  account,  is  it  not  reasonable  Aat  the 
estate  should  pay  it,  as  wcfl  as  in  the  other  case  ? 

It  is  true,  that  in  an  action  die  mortgagor  mif^t  be 
made  to  pay  the  whole  siun  without  any  deduction; 
but  the  practice  shows  that  the  Court  approves  of  an 
Implication  of  tliis  sort  on  the  part  of  the  committee^  in- 
stead of  an  action ;  and  I  do  not  suppose  that  he  would 
be  allowed  to  bring  an  action,  if  the  mortgagee  is  ready 
to  pay. 

(a)  Thus  the  mortgagor  pays  the  costs  of  persons  dahning  under 
the  mortgagee,  and  made  necessary  parties  by  his  act  WethereU  ▼. 
Cbtfiwy  3  Mad,  255.;  unless  their  claims  be  adverse  to  each  other. 
Skipp  Y.  fVjfoU,  1  Car,  353.  As  to  the  exception,  when  the  coOt 
are  occasioned  or  increased  by  misconduct  on  the  part  of  the  mort- 
gi^or,  vide  Harvey  y.  Tebbutt,  ante,  p.  197 


1» 


T 
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1820. 
CRAWSHAY  V.  COLLIN&  '^T^j^ 

April  13,  14. 

HIS  cause  came  on  to  be  heard  upon  further  di-   ^P®?  ^  ^' 
reotionS)  and  upon  an  exception  to  the  Masters  ,  Master's  re- 
report»  made  pursuant  to  the  decree  pronounced  at  the   ^'^  *^°^  a 
hearings  upon  further  dlreotions^  which  is  reported  in   stock  in  trade 

1^  V^j!  91ft  of  a  partner- 

sist,  at  the 

The  original  decree  made  by  the  Master  of  the  Rolls  bankruptcy 
oi^  the  Sthof  J«^,  1805,  directed  an  account  of  all  p^  one  of 
dealings  and  transactions  in  partnership  between  Noble  of  the  esti- 
and  the  Defendants  Collins  and  Boughton,  up  to  the  7th  ™^^^  ^^^« 
of  Oc/(i&^,  1803,  the  time  of  ^/o&Z^'s  bankruptcy ;  with-  stock  employ- 
out  prqudice  to  the  question,  whether  the  Plaintiffs  as  ^as"refer- 
hb  assignees  were  entitled  to  a  share  of  the  profits  of.  red  back  to 

the  I^iister 

the  partnership  business,  subsequent  to  the  7th  October^    ^^  ^x^xe     * 
180a.    The  Master  was  also  to  enquire,  whether  the  what  was  the 

__-,,,-,  ,  -  -         amount  of  the 

Defendapts  bad  used,  and  to  what  purpose  and  to  what   capital,  and 
extent  they  had  used,  the  patent  inventions  in  the  plead-   ^^i^^  '^ j 
ings  mentioned.  at  that  time, 

in  order  to 
adjust  the 

The  Master's  report,   dated   the  7th  of  December,  amount  of 
1807,  was  founded  on  facts  admitted  before  hira  by  the  profita*to^ 
solicitors  on  both  sides ;  it  stated  that  the  Defendants  which  the  as- 
and  the  bankrupt  had  entered  into  partnership  in  the  bankrupt  part- 
business  of  pump  and  engine  makers  in  September,  1801;,  "^^  ^^ti^ 
that  the  business  was  carried  on  in  leasehold  shops  and  against  the 
buildiogs  at  Lambeth  i  and  that  it  was  originally  agreed  other  i^ners, 
that  the  capital  of  the  trade,  consisting  of.  tbe  leasehold  tinned  to  trade 
premises,  the  topis  and  utensils  of  the  trade,  and  of  the  nersWp^pro!^ 
money  then  advanced  by  the  partners,  should  be  esti-.  P^rtv  after  the 
mated  at  533S/.  65.  8(/.,    three-eighth  parts  of  which, 
beuig  2000^9  was  to  be  considered  as  the  share  of  Col^ 
Uns^  another  three-eighths  as  tlie  share  of  Noble,  and  the 

T.i  remaining 
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1880.  remaining  two-eighths,  being  13SS/.  65.  Sd.j  as  that  of 
Bougktan.  This  capital,  in  the  year  1802,  was  dimi- 
nished by  agreement  one-fifth  part,  each  partner  draw- 
ing out  that  proportion  of  his  share;  this  reduced  the 
capital  to  4266/.  1  Si.  4e2.  The  profits  made  firom  the 
commencement  of  the  partnership  till  the  7th  of  Octo^ 
ber^  180S,  were  estimated  at  3053/.  25.  0^(2.;  NoU^s 
share  of  which  amounted  to  1144/.  185.  S\cU  He  had 
drawn  out  some  part  of  his  capital,  leaving  a  sum  of 
1384/.  75.  4^.  remaining,  which  added  to  the  sum  of 
1 1 44/.  1 85. 3e2.,  his  share  of  the  profits,  made  2529/.  Ss.  7^., 
which  was  due  to  him  firom  the  partnership  at  the  time 
of  his  bankruptcy. 

It  appeared  by  the  report,  that  several  bills  and  pro- 
missory notes  had,  for  the  accommodation  of  Ndblej  been 
drawn  and  indorsed  in  the  name  of  the  partnership,  to 
the  amount  in  the  whole  of  1397/.  145.  2d.  On  thdr 
becoming  due  at  diflerent  periods  previous  to  the  bank- 
ruptcy.  Noble  not  having  the  means  of  paying  them, 
Collins  was  under  the  necessity  of  doing  it,  and  after- 
wards repaid  himself  to  that  amount  out  of  the  partner- 
ship ftmds.  These  sums  had  not  been  entered  in  the 
partnership  books,  it  being  expected  that  NoUe  would  be 
able  to  pay  them. 

The  report  then  stated,  also  on  the  admissions  of  the 
parties,  that  the  stock  in  trade  and  capital  of  the  said 
copartnership  on  the  said  7th  of  Oct(Aet\  1803,  con- 
consisted  of  the  leasehold  shops  and  buildings  wherein 
the  copartnership  was  carried  on,  and  of  the  tools  and 
utensils  and  goods  manu&ctured  and  unmanufactured, 
which  were  then  together  of  the  estimated  value  of 
3053/.  85.  0^d.<i  three-eighth  parts  thereof,  the  share  of 
Jfoble  therein,  amounted  to  1 1 45/.  O5.  6d.    The  parties 

hod 
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had  waived  proceedings  before  the  Master  on  the  latter       1880. 
part  of  the  enquiry  directed  by  the  decree. 

The  cause  was  heard  on  this  report,  and  the  decree 
pronounced  on  the  26th  of  Jvily^   1 808,  declared  that 
the  promissory  notes  and  bills  of  exchange  mentioned 
in    the    report,    amounting  together  to  the    sum  of 
1897/.  145.  2ef.,  were  to  be  considered  as  items  in  ac- 
count to  be  debited  against  NohU;  and  without  prejudice 
to  any  questions,  it  was  referred  to  the  Master  to  enquire^ 
whether  there  were  any  and  what  profits  made  since  the 
7th  of  October  J  1808,  by  any  and  what  use  or  appli- 
cation o^  or  by  means  of,  the  stock  in  trade  and  capital 
of  the  partnership  business,  as  the  Master  found  the 
same  to  have  been  constituted  by  his  last  report,  or  as 
he  should,  upon  reviewing  his  said  report  as  to  such 
stock  and  capital,  find  the  same  to  have  been  consti- 
tuted ;  with  liberty  to  state  specially,  at  the  request  of 
either  party,  any  circumstance  relative  to  the  stock  and  ca- 
pital existing  on  the  said  7th  of  Ocfo^,  1803,  or  as  to  any 
profits  made  or  alleged  to  have  been  made  since  such  time^ 
or  as  to  any  contract  or  contracts  with  any  govemmat 
board  or  boards,  or  as  to  the  patents  or  either  of  them  in 
the  pleadings  mentioned,  or  as  to  any  profits  made  or  al- 
leged before  him  to  have  been  made  from  such  contracts, 
or  the  use  of  the  said  patents  or  either  of  them.      The 
Master  was  also  to  be  at  liberty  to  state,  if  it  appeared 
to  him  material,  any  thing  that  had  been  done  towards 
settling  the  claims  of  the  Plaintiff^  upon  the  partner- 
ship. 

'The  report,  dated  the  18th  oiNcwember^  1811,  after 
referring  to  the  former  report,  recited  that  Collins  in  an 
examination  sworn  the  12th  of  April,  1809,  stated,  that 
on  the  7th  of  October ,  1803,  the  stock  in  trade  and  ca- 
pital of  the  said  copartnership  was  and  stood,  as  stated 

in 
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.(fHKV      in  the  account  set  forth  ia  Ha  exftiuipatiop,  in  which' 
r^T^Y    ^^  included  th^  particular^  mentioned  in  his  the  said 
«%  Master's  report,  and  several  sums  of  money  then  due 

and  owing  to  the  said  partnership,  the  whole  ainoundng 
in  value  to  the  sum  of  10,074/.  1  to  5d.i  and  thathe  also 
included  in  the  said  account  several  large  sum$  of  money, 
then  due  and  owing  from  the  said  partnership,  whichg 
together  with  the  sum  of  6482.  8s«  ScL,  an  estimated  do- 
duotion  lor  the  pro{)erty  and  other  taxes,  aqd  the  c^nH 
iwbfd  value  <tf  the  premifes  opd  tools  since  Sepie9^frf 
\60h  and  fer  sundry  petty  debts  and  bud  dtbt#» 
ameiwted  to  70812.  65.  Oi^«<a}t  imd  thfU^  dedtiotiili^ 
this  sum  from  the  10,074^4 .186.  td^f  jh^  remamed 
2d65/*  I2s4  4^(2.,  wbicih,  accprdit)g  to  1^  examinatioii 
of:  GoUinSf  constituted  the.  stof^  in  trddi^  and  oapip 
tal  (rf*  the  said  partnetship  On  the  7tb  pf .  Q^ohtt'^  1 803, 
together  with  the  profits  thereof  to  that  time.  But  the 
Master  unified,  that  it  did  not  appear  to  him  from  that 
ftxaiftinatloni  that  the  stock  in  trade  and  capital  of  the  said 
paitnership  were  on  the  said  7th  day  (^  October^  1 80S)  don^ 
stttiited  otherwise  than  as  stated  in  his  said  report,  so  as  to 
vBiy  or  a£feot  the  interests  or  proportions  of  the  said  co* 
parteei^  in  the  profits  thereof.  The  report  then  prooeedad 
to  state  the  amount  of  the  profits  made  firom  the  7tb  of 
Octoier^  1803,  to  the  1st  of  March,  1810,  which  was 
calculated  to  be  23,402/.  2s^  and  contained  various  do* 
tails  upon  the  other  subjects  of  the  reference,  and  par* 
ticularly  with  respect  to  a  contract,  which  bad  been  en* 
tered  into  with  one  of  the  government  boards  ^  and 
stated  that  the  stock  in  trade  and  capital  of  the  partner^ 
ship,  together  with  the  cash  and  credits  thereof  on  the 
Tth  of  Ocioberf  1803,  had  been  used  in  carrying  on  the 

I 

(d)  This  sum  included  the  debts  due  to  the  partnership,  which 
were  of  a  considerable  amount. 

business. 
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biisihesSj  and  io  complying  with  the  terms  of  the  above 
contract* 

The  defendant  Colb'ns  excepted  to  that  part  of  the 
Master's  report  which  related  to  the  amount  of  tiie  stcK^ 
in  trade  and  capital  of  the  partnership  on  the  7th  of  Ocip^. 
beTf  1803,  insisting  that  it  amomited  to  10,074</.  lSs.3d.f 
and  that  the  sum  of  7081/.  6s,  Of^d.  ought  not  to  be  de- 
ducted. This  sum  of  10,074/.  185.  5dL  was  the  estimated 
value  of  all  the  property  of  every  description  belonging 
to  the  partnership  at  the  time,  including  the  leasehold 
premises,  materials,  tools,  and  goods,  the  debts  due  to 
the  partnership,  and  a  sum  of  350/.  lls.O^d.  in  t;>]|eir 
banker's  hands.    The  debts  at  that  tiine  owing  by  tlw 
partnership    to    other    persons    amounted    to     about 
1142^  19^.  O^c/.:  after   allowing  for  these  debts,   acid 
also  for  the  above  sum  of  648/.  8;.  3^.,  an  estimated 
deduction  in  respect  of  the  matters  before  mentioned^ 
the  value  of  the  partnership  property,  at  the  period  of 
Nobles  bankruptcy,  amounted,  according  to  Collins^  to 
8304^  135. 6r/.(a),  and  he  stated  in  his  examination,  that 
the  partners  were,  at  that  time,  interested  in  this  p|xl^' 
perty  as    follows;  the  sum  due  from  the  partnership' 
to    himself,    for    his    capital,    for    money    advanced, 
interest,   and  profits,  was   4863/.  l^s.  l^d.;    the  ram 
due  to  NobUf  in  the  same  manner  (after  deducting  the 
amount  of  the  bills  and  notes  drawn  in  the  name  of  the 
partnership  for  his  accommodation),  was  1 1 79/.  I0s.7id. 
and  B(mgkUm*s  share,   being   the    remainder    of  Uie 
8S04A  18f.  6</.,  was  2261/.  105.  9z/. 


msk 


(a)  This  sum  ought  to  be  8SS5/.  11#.  ijc/.  The  difTerence  between 
lOfilAL  1 8«.  Sd,^  and  the  amount  of  the  two  sunis  of  1 142/.  1 9s.  o^d. 
64S/.  %$.Zd.  The  amount  of  profits,  and  some  of  the  other  results 
stated  by  CoUim  in  his  examinauon,  did  not  precisely  correspond 
with  those  found  by  the  Master. 

This 
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1820.  ^  This  exception  was  argued  in  1812,  before  tbe  Vice 

Chancellor;  but  the  order  then  pronounced  was  not 
drawn  up,  and  the  parties  afterwards  agreed  to  refer 
the  matters  in  dispute  to  arbitration.  Some  difierences 
having  occurred,  the  arbitration  was  abandoned;  and 
the  exception,  and  the  cause  upon  further  directions, 
were  now  set  down  to  be  heard  before  the  Lord 
Chancellor. 

The  Attomey^Generalj  Mr.  RoupeUj  and  Mr.  Beames^ 
in  support  of  the  exception. 

This  exception  is  taken  for  the  purpose  of  determin- 
ing^ what  was  the  capital  of  these  parties  on  the  7th  of 
October  1803;  a  question  very  material,  in  order  to 
ascertain  the  profits  to  which  the  assignees  are  to  be 
entitled.  The  report  is  clearly  erroneous,  in  stating  it 
at  8053/.  85.  O^d.;  that  was  only  the  value  of  the  dead 
stock.  The  first  item  on  the  credit  side  of  the  account 
is  a  sum  of  350/.  in  the  banker's  hands.  Neither  this 
sum,  nor  the  credits  o^  or  the  debts  due  to  the  partner- 
ship^ are  included,  though  they  clearly  formed  part  of  the 
c^>ital,  with  which  the  trade  was  carried  on ;  and  the 
Master,  in  a  subsequent  part  of  his  report,  when  he 
shows  how  the  contracts  with  government  were  carried 
into  efiect,  admits  that  to  have  been  the  case.  Smith,  in 
his  Wealth  of  Nations,  Bookil  ch.  1.,  points  out  the 
distinction  between  fixed  and  circulating  ci^tal;  the 
Master  has  confined  himself  to  the  former,  although  the 
latter,  which  is  continually  going  out  in  one  form  and 
returning  in  another,  is  equally  necessary  for  the  pur- 
poses of  the  trade,  and  equally  contributes  to  the  pro- 
duction of  profit  The  trad^  could  not  have  been  carried 
on  with  the  dead  stock  only :  how  were  the  wages  of  the 
workmen  to  be  paid,  except  out  of  the  cash  ?  Are  not 
the  debts,  when  received,  again  sent  out  in  the  form  of 

gooda? 


COLUMS. 
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goods?  In  this  Court,  however,  capital  is  what  was  1820. 
employed  in  the  trade  at  the  time  of  the  bankruptcy,  Ciuwshay 
supposing  every  thing  had  been  then  converted  into  ^  v. 
monqr ;  and  the  share  of  each  party  in  the  capital  is, 
what  he  would  then  have  been  entitled  to  have  with- 
drawn. Noble  appears  by  the  report  to  have  withdrawn 
part  of  his  capital,  and  at  the  time  of  the  banki-uptcy,  in 
consequence  of  the  bills  which  he  had  issued,  he  was 
only  entitled  to  a  few  pounds  beyond  his  share  in  the 
dead  slock  and  profits.  Collins^  in  his  examination,  takes 
a  view  <^what  was  the  whole  capital  on  the  7th  of  Oc^ 
bery  1803,  and  makes  it  amount  to  10,074/.  IBs.  6d.; 
perhaps  the  debts  due  from  the  partnership  ought  to 
be  deducted,  but  otherwise  it  is  quite  correct;  and 
it  may  even  be  contended,  that  as  these  debts  were 
sums  borrowed  for  the  purposes  of  the  partnership; 
and  as  the  capital,  while  the  trade  continued,  was 
not  diminished  by  them,  they  ought  not  to  be  de- 
ducted. It  would  be  great  injustice  to  consider  the 
capital  as  only  3000/.,  when  a  capital  of  nearly  10,000/L 
was  necessary  to  carry  on  the  business  and  the  con- 
tracts into  efiect  Upon  what  principle  the  profits  are 
to  be  divided,  and  what  compensation  is  to  be  made  to 
the  ocmtinuing  partners  for  their  skill  and  labour,  will 
be  the  subject  of  consideration  upon  further  directions. 
This  exception  must  first  be  disposed  of. 

Mr.  Hatif  Mr.  Stdgden^  and  Mr.  Stephen,  for  the 
Phuntii&. 

The  Court  has  sufficient  materials  before  it  to  decide 
this  case.  The  object  of  the  exception  is  two-fold,  to 
reduce  the  share  of  N(Al€  in  the  capital,  and  to  increase 
that  otCoUinSj  as  much  as  possible.  By  this  l^|||^ccount 
of  CoUinsj  Noble  appears  to  have  had  little  or  no  capital, 
whereas  he  had  nearly  1000/.  more  than  he  was  bound  to 
have  had.  He  certainly  owed  money  to  Collins ;  but  Co/- 
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tfrtif  by  paying  moli^y  on  his  account,  did  not  become  a 
purchaser  of  a  share  of  his  capital  to  that  amount;  that 
was  not  your  Lordship^s  opinion,  as  appears  by  the  order, 
whieb  ofrfy- directs  NoSle  to  be  debited  with  it  The 
que^6h"*)s,  what  was  the  real  capital  at  the  time  of  the 
bankruptcy,  and  is  the  Master  right  in  stating  H  at 
90551.  Ss.  O^rf.  ?  If  the  point  wfere  res  integra^  we  might 
•ay,  that  the  capital  must  be  the  sum  agreed  upon,  Tiif. 
4S66/.  1 35, 4rf.  to  which  the  original  capital  was  i«educed ; 
every  thing  beyond  that  is  profit;  the  proportion  can- 
not be  altered  except  by  agreement.  If  the  contract  had 
been  that  the  parties  should  enjoy  the  profits  in  propor- 
tion to  the  monies  they  might  ha^  in  the  concern  at  the 
bime,  the  case  would  have  been  differenft :  but  here  is  an 
^Cxptess  stipulation  as  to  the  pw^ortions  in  which  they 
are  to  be  entitled.  Collins^  by  keeping  in  'fflone  capital 
•llian  his  shKre,  cannot  alter  the  constitution  of  the  part- 
metship !  he  cannot  claim  as  capital,  that  for  which  he  is 
^y  a  creditor.  Can  the  continuing  partner  say,  I  will 
Hbt  pay  your  share,  but  will  increase  my  own ;  and  then 
tHdl  upon  the  Court  to  consider  him  as  aiifymg  ^n  the 
trade  upo|i  the  increased  bapkal.  The  BOHiiiial  amount 
of  the  capital  is  therefore  immaterial;  the  assi^ 
bees  of  Noble  will  always  be  entitled  to  three-dghths. 
•If  the  report  were  sent  back  to  the  Master^  he  woald 
only  alter  it  by  stating  ^^661.  195;  itcU  to  have  been  the 
capital ;  and  that  must  continue  to  be  the  capital  until 
'tne  accounts,  are  wound  up*  It  is  impossible  to  con- 
sider as  capital,  floating  debts  which  vary  fi*om  day  to 

*''  'The  Lord  Chancftxor. 

The  Master  is  ordered  to  state  what  was  the  capital 
and  stoSk  in  trade  oil  the  7th  of  Octoba-,  1 803.  Now  It 
is  clear,  according  to  our  principles,  that  if  the  assig- 
nees, and  these  gehtlemeii,  had  agreed  that  the  latter 

should 
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^ould  purehdse  the  bankrupt's  interest  the  day  after  the        1  MO: 
bankruptcy,  it  would  be  estimated  according  not  only     r^^^^^ 
to  the  value  of  the  capital,  but  also  to  that  of  the  stock       ^  r. 
in  trade :  and  then  comes  the  question,  in  which  there  is 
so  much  difficulty,  how  the  account  of  the  subsequent 
profits  is  to  be  taken  as  between  the  parties  ?    Suppose 
the  bankruptcy  had  taken  place  on  the  1st  of  October i 
and  in  the  course  of  that  month,  the  debts  due  to  the  trade 
had  been  all  got  in,  while  those  due  from  it  had  not  been 
elaimed;  then  the  question  would  arise,  whether,    by 
not  hating  paid  me  my  share  of  that  debt,  you  hare  not 
given  me  a  title  to  insist  upon  something  much  larger? 
If  you  could  agree,    that  the  agreed    capital,   on  the 
1st  of  Octdber,  was  whatever  sum  you  please,  and  that 
the  debts  due  from  and  to  the  partnership  were  so 
much  ;  then,  without  entering  into  the  question,  what  is 
capital,    and  what  stock   in   trade,    you  might   argue 
upon  the  farther  directions,  without  prejudice  to  the 
exception.     But  is  there  enough  on  this  report,  to  enar 
ble  me  to  ascertain  the  amount  of  the  capital,  and  of  the 
stock  in  trade,  at  the  date  of  the  bankruptcy?  If  the  Mas- 
ter's report  has  enabled  me  to  say,  what  was  the  capital 
f^greed  upon,  and  also  what  was  in  its  proper  sense 
stock  in.  trade,    and  also  what  was  stock  in  trade  a$ 
contradistinguished  from  profits ;   and  if  it  has  ascerr 
tained  what  profits  have  been  made,  then  I  should  act 
improperly  if  I  sent  it  back. 

The  Atiomej/'-General  in  reply. 

When  merchants  take  an  account,  they  place  the 
stock  actually  in  hand,  and  the  debts  due  to  them,  oh 
one  Me  of  the  account ;  and  on  the  other,  the  debts 
doe  from  them ;  and  the  balance  is  the  stock  in  trade. 
Upon  this  report  it  is  impossible  to  say,  what  is  stock  in 
trader  and  what  capital.  It  is  concluded  on  the  other  side; 

that 
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IBSO*       that  because  Noble  was  entitled  to  three-eighths  of  the 
CmAwsHAY     P'^fi's  **P  ^  ^®  ^^  of  the  bankruptcy,  he  is  therefore 
V.  entitled  to  the  same  proportion  after  it     If  the  parties 

had  traded  up  to  that  time  upon  the  terms  that  they 
were  to  be  entitled  in  certain  proportions^  however 
one  par^  might  have  violated  the  contract^  we  could 
not  resist  paying  him  his  proportion ;  but  can  it  be  coo- 
tended,  that  if,  on  the  7th  of  October^  1808,  he  had  not 
had  a  single  penny  in,  but  was  actually  indebted  to  the 
partnership,  he  is  entitled  to  three-eighths  of  the  profits, 
because  the  accounts  were  not  then  settled.  This  prin- 
ciple has  never  been  laid  down ;  if  it  were  so,  no  enquiry 
need  have  been  directed.  If  Ncbh  is  to  draw  bills  on 
the  partnership,  without  having  them  set  off  agamst 
him,  he  would  have  had  in  the  trade  more  than  his 
share  of  capital;  but  if  both  sides  of  the  account  are  to 
be  taken,  as  your  Lordship  has  determined,  by  direct- 
ing that  he  should  be  debited  with  the  amount,  then 
he  had  much  less  than  his  stipulated  share. 

The  Lord  Chancellor. 

The  question  is,  whether,  upon  the  report  made  by 
the  Master,  and  the  proceedings  in  the  cause,  I  have 
sufficient  to  satisfy  me,  that  I  am  in  possession  of  all 
the  &cts  necessary  to  review  his  report  The  late  Mas- 
ter of  the  Rolls  confined  the  inquiry  to  an  account  ci 
the  profits  made  up  to  the  time  of  the  bankruptcy: 
when  the  cause  came  before  me,  I  was  of  opinicMiy  that 
I  ought  not,  in  the  first  instance,  to  decree  an  aoeount 
up  to  the  time  of  the  bankruptcy,  but  that  the  inquiries 
which  I  then  directed  should  be  made.  I  then  consi- 
dered the  case  as  a  very  important  one.  I  cannot  re- 
present tliat  it  was  new  to  me,  or  that  I  did  not  foresee 
the  difficulty  which  has  occurred  in  subsequent  pait- 
nerships ;  but  I  found  myself  in  a  situation,  bound  to 
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decide^  that  in  all  cases  the  profits  must  stop  the  moment        1820. 
a  party  ceases  to  be  a  partner,  exposing  the  party  going     1     ' 
out  to  all  the  consequences  which  must  have  resulted      _    v. 
firom  such  a  doctrine,  or  to  determine,  that  one  might 
afterwards  pursue  the  profits  of  a  partnership.    In  what 
cases  it  would  be  right  so  to  do,  I  left  very  much  un- 
determined in  my  judgment  in  this  case ;  stating  gene- 
ral principles,  and  leaving  the  law  to  be  applied  to  this 
and  subsequent  cases.     The  case  was  not  new ;  for  al- 
though there  was  Brawn  and  Vidl€r{a\  which  was  suffi- 
dent  to  determine  the  principle,  and  though  it  was  not 
right  then  to  go  beyond  what  was  necessary  for  the  de- 
cision of  this  case,  it  was  impossible  to  argue  it  without 
looking  into  all  the  rules  respecting  partnership ;  and 
there  was  a  case  before  Brawn  and  Vidler^  and  another 
before   Locd  Loughborough^  which  had  led  the  way  to 
the  fiirther  consjideration  of  these  principles.     Here  the 
partnership  coipmenced  in  1801 ;   the  bankruptcy  of 
Noble  took  place  in  1803  ;  it  put  an  end  to  the  part- 
nership ;  and  without  eittering  into  the  question  which 
party  was  right  or  wrong,  on  the  one  hand,  the  parties 
who  remained  in  possession  of  the  partnership  property 
insisted,  that  they  were  only  liable  to  account  for  the 
profits  up  to  that  time ;  while,  on  the  other  hand,  it 
was  contended,  that  as  they  had  dealt  with  that  property 
both  in  and  after  1803,  the  assignees  of  the  bankrupt 
at  aU  events  in  this  instance,  (because,  whether  it  is  a 
specialty  or.  not  in  this  case,  it  is  a  matter  to  b^  noticed^ 
that  the  partnership  concluded  by  bankruptcy,  not  by 
'effluxion  of  time,)  were  entitled  to  the  profits  up  to  the 
time  of  filing  the  bill.    It  was  understood,  that  the  pro- 
fits were  made,  by  what  was  insisted  to  be  partnership 
pr<q>erty,  or  to  have  been  purchased  with  it ;  and  as  it 

{a)  Videl5Ve8«98«. 

-   Vol.  L  U  was 
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Distinction  ^ 
between  capi- 
tal and  stock 
in  trade  with 
reference  to 
the  rights  of 
retiring  and 
continuing 
partners. 


was  eontended  that  the  assignees  were  interested  in 
them,  it  was  a  case  of  importance,  not  only  as  to  its 
principles,  but  also  as  to  what  was  the  full  value  of  the 
property  to  be  divided.  When  it  came  before  me,  I 
found  that  the  Master's  report  stilted  the  capital  to  be  so 
mach,  Nobl^u  capital  and  interest  so  much,  and  also  the 
amount  of  profits  made  up  to  the  time  of  the  bcmkmplcy, 
and  N6bU%  share  therein ;  but  I  don't  recollect  that  the 
iiepori  stated  more  than  that  The  report  treated  stock 
and  capital  as  convertible  terms,  but  brought  before  the 
Court  this  distinction,  viz.  that  if  the  profits  at  the  time 
could  be  eoqsidered  as  contradistinguished  fix>m  capital, 
which  in  a  certain  sense  they  may,  it  stated  what  the 
oapital  was,  and  what  the  profits  were.  You  would 
then  have  got  what  was  capital  and  what  stock  in 
trade;  but  it  did  not  state  how,  if  all  the  items,  which 
were  items  in  account  with  the  partnenOup,  were 
made  up,  the  profits  would  stand.  It  has  been  un-r 
fortiuiate,  that  in  drawing  up  the  terms  of  the  refer* 
enoe,  the  or^er  was  not  a  litde  more  special;  bnt  I 
cannot  help  feeling,  that  I  was  then  looking  to  thia 
4istuietion  between  capital  and  sto^k  in  trade:  for 
after  stating,  that  there  might  have  been  profits  to  which 
the  assignees  might  have  been  entitled,  and  giving  na 
opinion  upon  it  for  want  of  sufiicient  information,  as  it 
did  not  appear  how  the  profits  were  made,  whether  bjr 
a  simple  conversion  of  the  proper^  or  otherwise,  I 
w^it  on'  to  say,  that  they  might  not  have  a  right  to 
participate  in  all  the  profits,  and  I  therefore  directed 
the  inquiries  mentioned  in  the  order.  If  in  that  order 
stock  is  not  to  be  understood  as  stock  in  trade,  but  is 
to  be  understood  with  reference  to  capital  and  stook 
taken  both  in  the  same  sense,  the  consequence  wouki 
be,  that  the  reference  would  not  bring  before  the  Court 
Uie  information  whioh  \t  wfmted.     With  a  view  to  get 
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at  the  fiuits,  it  must  go  back  to  the  Maater^  and  he  moat 
state,  not  only  what  the  capital  was,  but  what  the  stock  in 
trade  was,  at  the  time  of  the  bankruptcy;  and  I  observe  in 
the  former  refbr^ce,  that  I  directed  the  Master  to  state 
specially  any  circumstances  relative  to  the  stock  and 
capital  in  Ociober^  180S;  because  I  meant,  that  if  the 
Master  should  find  that  Noble  had  no  interest  then, 
either  in  the  capital  or  stock  in  trade^  it  should  be  open 
to  discussion  what  his  equities  were ;  and  that  on  the 
other  band,  if  the  Master  should  find  that  there  waa  a 
debt  due  to  any,  body,  which  though  it  might  not  give 
him  an  interest  in  the  capital,  would  leave  him  a  ccmmI- 
derable  interest  in  the  fimd  constituting  the  capital,  then 
there  would  be  room  for  argument,  as  to  what  would  be 
the  state  of  the  remaining  partners,  who  think  proper  not 
to  settle  an  account  with,  and  satisfy  the  demand  of  the 
person  who  has  gone  out,  but  to  make  use  of  his,  as 
well  as  their  own  property :  when  they  are  thus  expos- 
ing to  responsibility  and  loss,  not  only  what  is  their 
own  property,  but  what  is  not  theirs;  what  is  to  be 
the  doctrine  of  the  Court  as  to  such  a  state  of  things, 
I  left  without  prejudice.  It  must  therefore  go  back  to 
ascertain  the^  matter$»  vnlesj^  they  are  ascertained  in 
some  of  the  proceedings  before  the  Cour^  which  does 
not  appear  to  be  the  case,  or  unless  the  parties  can  agree 
upon  a  alatement.  Upon  the  best  consideration  I  cm 
give  to  Crofmhay  and  CoBinsy  I  do  not  find  any  thing, 
nnder  dM  guards  there  used,  that  I  should  now  hesitate 
to  state  in  judgment 


IMO. 


Mhwies.  -—  Refer  it  bade  to  the  Master  to  review  his 
rcporti  t|fi«ruig  ^»^  the  13tb  d^y  of  Ncnember,  I8II9 
and  lei  }am  state  not  only  what  was  capital  at  the  time 
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of  the  bankruptcy  of  Mark  Ncble^  but  what  the  stock 
in  trade  consisted  of  at  the  time  of  the  bankruptcy, 
and  any  other  special  circumstances  not  mentioned  in 
his  former  report  And  let  him  set  a  value  on  such 
stock  in  trade.  And  in  case  the  Master  shall  include 
or  exclude,  what  either  party  think  ought  not  to  be  in- 
cluded or  excluded^  either  party  to  be;  at  liberQr*  by 
motion  on  notice,  to  take  the  opinion  of  the  Court,  whe- 
ther  he  has  rightly  or  wrongly  included  or  excluded 
the  subject  in  dispute.  And  the  Master  to  set  a  separate 
valuation  on  any  particular  subject  so  included  or  ex- 
cluded, at  the  desire  of  either  party,  and  state  what  debts 
were  due  to  and  from  the  trade  at  the  time  of  the  bank-« 
ruptcy. 


JmSS.  1819. 
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Ex  parte  RAINIER. 
ROWLATT  V.  ROWLATT. 


K>nd  for       T     ROWLATT  the  elder,  upon  the  marriage  of  his 
eofa'ro^  son  C.  R.  BofwlaU  in  the  year  1811,  gave  a  bond 


A  bond 
the 

ance _  _ 

venant  to  pay  to  J.  Eondatt  junior,  and  O.  Mashiter^  the  trustees  of 

until  a  person  ^^  ^^'^  settlement,  for  the  payment  of  80002.  after 

fhoold  be  in     the  death  of  J.  Rcndatt  the  elder :    and  also  for  the 

the  enjoyment       ^. 

of  a  benefice    performance  of  a  covenant  in  the  settlement,  whereby 

m^*ht  hold      ^®  ^^^^  covenanted,  that  until  C.  R.  Rmlatt  should 

during  his        become  the  actual  incumbent  of  the  rectory  of  North 
life,  or  the  . 

yearly  value  of  600/.,  held  to  be  satisfied  by  his  induction  to  a  living  of  that  fahie, 
accompanied  by  a  bond  to  resign  in  favor  of  either  of  two  sons  of  the  patron  wliea 
qus^ed  to  take  it  ,•  but  libert^r  was  given  to  take  the  opinion  of  a  court  of  law. 
Whether  a  bond  of  resignation  is  io  any  case  valid.  —  QMnv^ 

Benfieei, 
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Bef^etf  (which^  had  been  vested  in  trustees,  in  trust 
to  present  him  thereto  on  the  first  vacancy )|  or  should  be 
in  the  enjoyment  of  some  other  benefice  or  ecclesiastical 
preferment,  which  he  might  hold  during  his  life,  of  the 
yearly  value  of  600/*  at  the  least,  or  until  the  death  of 
C  R.  Bawlaiij  he  would  pay  to  him  an  annuity  of  200/. ; 
the  first  payment  to  be  made  at  the  end  of  two  months 
after  the  marriage. 
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In  the  year  1814,  Jl  Bawlati  the  elder  became  a  bank« 
rupt.  The  annuity  being  at  that  time  in  arrear,  a  peti« 
tion  was  presented  by  C  iZ.  BtmilaU  and  his  trustees^ 
rq»resenting  that  the  former  had  never  been  in  the 
enjoyment  of  any  benefice  which  he  might  hold  for  his 
life  of  thevalue  of  600/.&-year,  and  prajring  to  be  admitted 
to  prove  under  the  commission,  as  creditors  in  respect 
of  the  bond,  {a)  An  order  was  made,  declaring  that 
the  obligees  named  in  the  bond  were  entitled  to  make 
certain  proofs  in  respect  of  it ;  the  proofs  directed  were 
aocordiDgly  made,  and  several  dividends  werQ  received 
by  the  trustees.  -  -\ 

In  the  course  of  a  suit,  which  was  afterwards  insti-' 
tuted  by  C.  JR.  Rawlattj  his  wife  and  children,  and 
O.  Maskiterj  against  «7.  Bondatt  junior,  for  an  account 
of  the  dividends  received  by  him,  it  transpired  that  C.  R, 
Boidait  had,  in  Septemberj  1811,  been  presented  to 
and  inducted  into  the  consolidated  rectories  of  Saxting" 
ham  and  Sharringtony  which  were  stated  to  be  of  the 
yeariy  value  of  6002.  The  dividends  received  bycTl  Bmiait 
junior  were  upon  motion  ordered  to  be  paid]  into  Courtf 
with  liberty  for  the  assignees  to  apply.  They  now  pre- 
sented a  petition  in  the  bankruptcy,  to  expunge  the  proof 
made  by  the  obligees  in  the  bond;  and  also  petitioned  in 


(a)  Vide  2  Rote,  B.C.  416, 

US 


the 
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lfeW>4       the  Caitse  fitt"  a  t]*8il8fer  to  them  of  thfe  inmm  paid  into 

ItoilrU'rt     ^^^  '^y  ^'^  Rcndatt  junidr^  and  for  the  repayment  of 
#«  a  diridend  duit  hud  been  received  by  O.  Mashiterk 

The  presehtation  and  induirtion  of  C,R  BtrndaH  in 
Septsmbetj  1811,  and  the  fkct  of  the  living  being  of  th^ 
tdtie  bf  600/.  pef-  antmm^  were  proved ;  it  also  appikrmi 
tbat  in  September  J  1811,  the  annuity  was  not  in  arreat^ 
and  the  bond  therefore  at  that  time  was  not  forfeited. 
It  likewiBl!  appeared  that  iit  the  time  of  the  preseiltatibn, 
ibm  bankrupt  and  his  son  d  Ei  Baaiatt^  gave  a  bond 
ia  the  sUm  of  10,000<.  to  the  patroil,  oonditioDed  to  be 
void  if  C»B.Ibmlatt  should^  u]3on  request  dr  noticef 
rodgn  in  &votit  of  twb  sons  of  the  pfttron,  whan  ttthar 
cif  thehi  should  be  qualified  and  willing  to  be  prv^ 
iented  to^  and  instituted  and  inducted  into  the  said 
ifedories^'  tod  shbuld  not  cdmmit  or  sn£fer  any  waste 
tfatoeon^  diiring  the  time  he  should  be  rector ;  or 
if  neither  of  die  said  sons  should  become  qualified^ 
^nd  be  willing  to  be  so  (iresttited^  instituted^  and  in- 
ducted* The  patron's  eldest  son  took  orders,  and  the 
rectories  were  in  consequence  resigned  to  him  by 
Ci  S.  M&wUUt'j  in  less  than  two  years  after  his  pre- 
ientationft 

Mxi  Hdrne  and  Mr.  BoBe  for  the  peddons. 

Mr.  BmibUt  hdving  been  presented  to  a  iivfaig  of  tiie 
sp^dfied  Valile,  ohe  of  the  cotiditiohs  of  the  bMid 
Wa§  sadi^&ed ;  a  breach  of  the  oth^  tould  ndt  ttk^ 
plftbs  duHn^  the  bdhkrupt^s  life.  The  bond  wttt  ^ioKspe*- 
fohs  not  forfeited  \  and  the  proofs  which  rested  entirely 
on  thtit  suptk>sidon,  caniiot  be  maintaiiied. 

Idr.  HoH  and  Mr.  Cooper^  on  the  Other  side^  ton- 
tended,  that  having  been  presented  on  an  imdertaking  to 

resign. 
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resign,  and  a  bond  being  given  to  tliat  effect,  it  was  a 
benefice  that  could  not  have  been  retained  for  life* 

The  Lord  Chancellor. 

Still  he  might  have  held  it  for  life;  he  might,  if  he 
chose,  liave  kept  the  living  and  forfeited  the  bond«  Ydb 
may,  however,  if  you  like^  take  a  case  oh  it  to  the  Court 
of  iCmg^s  Bench. 

l^e  House  of  Lords  determined  that  a  general  boHa 
to  resign  at  the  patron's  request  is  simoniacal  (a) ;  that  is 
the  declared  law:  dnce  that,  the  Court  of  King's  Bench 
hlu  taken  the  distinction,  tiiat  if  it  be  a  bond  to  resign 
in  favour  of  a  specified  person,  it  is  not  bad.  {b)  As  to 
which,  1  have  only  to  observe,  that  it  would  be  very  difr 
ficult  to  say  what  is  the  principle  of  that  decision.  The 
House  of  Lords  went  upon  the  ground  of  public  policy, 
that  it  was  agwist  the  policy  of  the  law,  to  permit  the 
incumbent  to  he  placed  under  such  a  restraint 


The  matter  stood  over  for  the  Plaintiffs  to  consider 
whether  they  ^ould  takb  a  ease,  which  they  afterwatds 
netfejlted ;  but  it  is  tmd^rstdod  that  they  have  sintie  d^ 
cHtaed  to  pe^Vei^  in  it. 

(a)  ii^dp  bf  L&ndoh  v.  Ffytche,  3  Bum^  Mcc.  Law,  351$;  Cm- 
t^^kmm  iM  Swkimjf,  1  Bro.  C.  C,  96*  l  East,  487.  S  Bro.  PdrL 
Com.  211. 

(6)  See  Bagthttw  v.  BotsUy,  4  T.  R.  78.  Partridge  v.  Whitton, 
•k.  359.  Ltgh  V.  Lewis,  i  East,  391.  Newman  v.  Keumian,  4  Jf, 
^  A  66i  This  nil^ect  \i  obflerv^  on  by  the  Lord  Chancellor,  iii 
8  r«i.  61.  and  18  Vm.  87« 
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1819* 
2W.17. 

1820.  LORIMER  V.  LORIMER, 

Feb.  8,11, 
April  19.       

Order  to  du-    raiHE  Bill   in  thb  cause  was  filed   on   the  19th  of 

Snt  o?pr^  "*•  «^««««'y.  1819.  «g«^st  Susanna  and  James  Larimer, 
cution^pe-  and  the  Governor  and  Company  of  the  Bank  of  Eng* 
timeofito        land;    and    an  injunction  i¥as    soon    after  obtained 

^^^  P^  .  aininst  the  defendant  S.  Lormer  and  the  Bank,  to  pre- 
nounced;  and  ^  .\ 

therefore  a  re-  vent  the  transfer  of  a  sum  of  5,800/.  Bank  annuities. 
afttfwarcU  ^^  defendants  S.  and  J.  Lorimer  put  in  their  answer 
though  before  on  the  6th  of  Aprtlj  1819 :  and  no  further  proceedings 
order,  does  having  been  taken  by  the  Plaintifis,  and  the  three  terms 
"^'cj'ent  its  having  expired  on  the  28th  of  November^  the  last  day  of 
practice  not      Michaelmas  Term,  the  Defendants,  on  the  4th  of  Dacrai- 

vioSsI^sIattled  *^'  ^®^^'  obtamed  an  order,  on  motion  before  the  Vice* 
the  bUl  was  '  Chancellor,  to  dismiss  the  bill  as  to  them  for  want  of 
JwiM  and  **  prosecution.  This  order  was  not  drawn  up  and  served 
payment  of      till  the   1 4th  of  the  same  month ;  and  in   the  mean 

costs 

Some  orders  ^une^  on  the  9th,  the  Plaintifis  filed  a  replication^  and 

made  on  mo-    gerved  it. 

tionsofcours^ 

e.  g.  that  to 

ansiHTcr  

amendments         ^7  <^  affidavit  of  the  Defendant's  solicitor  it  ap- 

and  excep.       peared,  that  he  had  sent  a  note  to  the  oflSce  of  the 

tions  together, 

operate  from     Plaintiff's  solicitor  on  the  27th  ofNovember^  1819,  inti- 


sOTbe  o^       mating  his  intention  to  apply  to  dismiss  the  bilL     The 

Plaintiff's  solicitor,  previous  to  the  filing  of  the  replica- 
tion, was  informed  by  the  clerk  in  court,  that  the  order 
to  dismiss  had  been  made.  The  Defendant's  solicitor 
stated,  diat  on  tiie  4th  of  December^  after  the  motion  to 
dismiss  had  been  made,  he  carried  the  brief  and  the  six 
clerks'  certificate  to  the  registrar,  that  the  order  might 
be  drawn  up,  and  had  several  times  applied  for  it :  but 
fi*om  the  pressure  of  business  in  the  office,  it  was  not 
prepared  till  several  days  after.    A  motion  was  now 

made 
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made  on  the  part  of  the  Defendants  to  dissolve  the  in<^ 
junction. 

Mr.  Hart  and  Mr.  Gardner^  in  support  of  the  motion. 

Mr.  Parker  against  it,  contended,  that  the  order  to 
dismiss,  not  having  been  served  till  after  the  replication 
filed,  it  was  too  late.  He  mentioned  a  case  of  Tanner 
▼.  liean{d\  SSd  Feb.  1819,  before  the  Vice-ChanceUor, 
where  the  answer  of  two  of  the  defendants  was  put  in 
on  the  27th  of  July  1816,  and  no  further  proceedings 
having  been  had,  an  order  was  obtained  on  the  10th 
of  Jme^  1817,  to  dismiss  the  bill  as  against  them  for 
want  of  prosecution,  with  costs.  On  the  15th  of 
August^  1617,  the  Defendant's  solicitor  left  a  copy  of  the 
order  and  their  bill  of  costs  at  the  Master's  office,  and 
served  the  Plaintiff's  clerk  in  court  with  a  warrant : 
but  the  office  soon  after  shutting  for  the  long  vacation, 
they  did  not  proceed  in  the  taxation.  The  Plaintiffs,  in 
the  mean  time,  on  the  19th  of  June^  1817,  previous  to 
the  service  of  the  order,  filed  a  replication ;  and  the 
Vic^Chancellor,  on  motion,  discharged  the  order  of  the 
10th  of  Jimej  1817,  as  not  having  been  served  till  after 
the  replication  filed. 


S85 


18S0. 


The  LoBD  Chancellor. 

I  agree  with  you,  that  that  case  is  on  all-fours  witli 
the  present ;  but  if  the  bill  stands  dismissed,  must  you 
not  move  to  restore  it,  before  you  can  resist  the  moti(m 
for  dissolving  the  injunction  ?  If  there  is  an  order  on 
the  records  of  the  Court  for  the  bill  to  be  dismissed, 
how  is  it  possible  that  it  should  not  be  considered  as  dis- 
missed ?  I  will  give  the  Plaintiffs  leave  to  move  to  dis- 
char^  the  order  of  the  4th  of  December^  for  dismissing 


(a)  Since  reported  in  4  Mad,  176. 


the 


1B80. 


Jd  February* 


OASES  IN  CHANCERY. 

ihe  biU^  and  let  this  motioti  ^taad  over  in  Ae 

time. 


A  motion  was  no#  tnade  to  discharge  die  ttedc^  of 
dismififiion. 


Mn  PdHter^  iti  support  of  the  motion* 

Accotdlhg  tb  the  general  Uilderstandlfig  bf  t&b  {i^rftfc- 
tf  C5e,  thfese  orders  are  of  no  effect  till  seWed*  In  TaHnH* 
V.  Dean,  die  Vice-chancellor  expiiessed  himself  df  Alkt 
djrinioii ;  and  though  he  disdiarged  the  order  tbeii^  b^ 
thought  that  was  not  necessary,  cohsid^rih^  thitt  btittg 
AAde  on  a  motion  of  cbursie,  and  hot  serVlsd^  it  %b8  ft  htd«s 
llty.  Ih  toothei-  case,  of  Smith  v.  Ymng  (a),  #hd¥^  afel- 
an  oHler  to  disniiss,  but  before  service  of  it,  thfe  PlidfiHiF 
obtain^  ati  ordei"  to  amende  the  Vice^OiadcdlcD'  heM 
the  Uttei*  or^ef  fegul^.  In  Ae  preseht  etsl^  tlm  ffiM 
hiul  biily  fAapf^  a  few  days.  When  the  i«)[riicati01i  WM 
fllMl,  )uid  thfe  Defendants  if^  a{)pri£ed  bf  Itl^  bdiig  fil6ll$ 
btfei^  they  dfew  tijp  thdr  order.  Eveti  If  tilfe  sCifdt 
^factii^  shbiild  be  against  the  Pl^ti£^  the  CovHi  ^HU 
extend  to  them  that  indulgence,  so  oftM  gitoited  ^  sudh 
cases,  when  the  party  shows  that  he  really  designs  to 
prosecute  the  suit. 

Mr.  Hart  and  Mr.  Gardiner^  against  it. 

There  has  not  been  any  surprise  on  the  Plaintiffs  • 
their  bill  became  dismlssable  on  the  26th  of  Nootrndet-  ; 
on  the  27th,  a  note  of  courtesy  was  handed  to  them,  in- 
timating that  it  would  be  dismissed,  and  the  motion  was 
made  on  the  4th  of  December  following.  There  was  no 
precipitation  on  our  side,  but  a  great  want  of  diligence 
on  that  of  the  Plaintiffs,  who  delayed  filing  their  repli- 


(a)  3  Mad.  190. 


cation 
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oadon  till  flfter  our  motion  was  made^  although  we  had 
given  them  pnevious  notice  of  it* 

Thti  c|ue8tion  depimds  on  what  is  thd  efieet  of  an 
order  that  has  been  pronounced  by  the  Courts  and  which 
Stands  upon  th^  records^  when  it  has  nbt  been  setvedt 
Can  the  want  of  service  fender  the  order  itsdf  irregulai^ 
or  take  bway  its  force  ?  It  is  mie,  that  unless  a  party 
has  hean  served^  or  has  had  notice  of  the  order^  hid  cab- 
not  be  put  in  contempt  under  it;  but  except  for  that  pur- 
pose, it  nlUst  h^  tonsidered  equally  blndihg. 

^e  Lord  Chancellor. 

I  shall  desire  the  Registrars  to  inform  me,  what  they 
conceive  to  be  the  practice ;  but  I  have  no  doubt  that 
there  W^  fklAny  CQses)  not  ctis^  Of  Wtttempt,  where,  if  an 
otf4^  hus  been  prohounced  upon  motion  of  eours^  but 
not  served,  and  some  intermediate  step  is  taken  by  the 
other  party,  that  step  will  be  good,  (a) 

Thus,  I  believei  speaking  however  only  from  recol- 
lection, that  it  will  be  found,  that  if  you  move  to  dismiss 
for  want  of  prosecution,  and  before  sarving  that  orders 
the  other  party  obtains  an  order  to  amend,  and  serves  it, 
dbat  ibm  last  order  will  stand  good. 

There  is  another  case  that  is  stronger,  and  which 
is  not  a  case  of  contempt  When  an  answer  is  re- 
ferred for  insufficiency,  and  is  reported  insufficient^ 
the  Plaintiff  moves  for  an  order  to  amend,  and  that  the 
amendments  and  the  exceptions  may  be  answered  toge* 
dvtf :  but  i^  before  he  has  served  th^  order,  thie  D^fend- 


Wl 


1690. 


(6)  Thus  an  order  to  amend  the  bill  does  not,  till  drawn  up  and 
feeryedy  prevei&t  a  modon  to  diskniss  for  want  of  prosecution.  An&n, 
7  FA.  223.  'iform  y.  Uuvny  1  Vet,  4*  S.  52 J. 


itan 
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1820. 


lltitkFed. 


ant  answers  the  exceptions,  it  is  regular,  (a)  I  remember 
a  case  where  Mr.  Stainsby^  a  very  slow  gendeman,  was 
counsel  for  the  Defendant ;  and  on  hearing  that  motion 
made  in  Court,  he  went  home,  drew  an  answer  to  the  ex- 
oq>tions,  and  filed  it  A  motion  was  afterwards  made  be- 
fore Lord  ThtirUm;  but  he  determined  that  the  answer 
to  the  exceptions  having  been  filed  before  the  order  was 
served,  it  was  regular,  and  he  only  expressed  his  sur- 
prise that  Mr.  Stainsby  should  have  been  so  quick. 


This  may  be  the  practice  as  to  orders  to 
though  I  do  not  recollect  an  instance  of  this  particular 
case;  but  I  dare  say  it  will  b^  found  that  the  Yioe* 
Chancellor  is  right. 


The  case  was  mentioned  again,  and  the  JMormy 
neral  v.  Finch  {b)  was  cited  on  the  part  of  the 


IB^JprU. 


The  Lord  Chancellob. 

The  note  of  courtesy  that  was  handed  over,  says,  that 
unless  some  step  was  taken  before  a  certain  time,-  the 
Defendants  would  move  to  dismiss  the  bill :  they  waited 
tiU  that  time  had  expired,  and  then  moved.  The 
question  is,  whether  that  motion  to  dismiss  the  bill 
operates  to  dismiss  it,  before  the  order  of  dismission  is 
served :  and  my  opinion  is,  that  the  order  must  be' taken 
to  operate  fi*om  the  time  it  was  pronounced.  It  is  im- 
portant to  setde  which  is  to  be  the  rule  of  practice^  as  we 
must  act  upon  one. 

If  you  move  to  dismiss  a  bill,  you  do  it  upon  an  alle- 
gation that  it  appears  by  a  certificate  of  the  six-clerk, 

(a)  See  Knox  ▼.  Symmonds^  1  Vet,ym,  87.  Partridge  v.  Ht^fcrefi^ 
U  Vei.  578.  Bethuen  y.  JSakman^  I  Diek^  99§,  Faty  v,  Simfwn^ 
SCou,  399. 

(fi)  i  r#f.^A970. 

that 


CASES  IN  CHANCERY.  M9 

that  there  have  been  no  proceedings  for  three  terms:  18S0* 
but  we  know  that  it  does  not  happen  once  in  five  hundred 
times  that  it  is  procured  before  the  order  is  pronounced ; 
it  must  be  obtained  before  the  order  is  drawn  up,  and 
therefore  if  pronouncing  the  order,  does  not  give  it 
force  and  effect  from  that  time,  the  Plaintiff  might  the 
next  moment  take  a  step,  by  filing  a  replication,  which 
would  prevent  its  operation. 

That  which  I  have  said  must  be  the  rule  of  the 
Court;  but  in  a  case  where  it  has  been  a  question  whether 
this  was  the  rule,  it  is  another  consideration,  whether  the 
bill  shall  not  be  restored,  upon  the  terms  of  paying  all 
the  expenses  out  of  pocket.  I  think  it  may  be  restored; 
the  Plaintiff  must  pay  the  costs  of  both  motions,  for  if 
I  am  right  in  my  notion  that  the  bill  is  dismissed  fix>m 
the  time  of  pronouncing  the  order,  the  motion  to  dis- 
aolve  the  injunction  is  consequential,  and  the  costs  are 
of  coarse. 

Mr.  Hart  suggesting  that  the  bill  was  for  an  account 
merely,  the  Plaintiff  was  also  required  to  undertake  to 
set  the  cause  down  immediately. 


His  Lordship  doth  order  that  the  said  order  of  the 
4th  December  1819,  be  discharged  upon  pajrment  of 
all  costs  occasioned  by  that  order,  and  of  this  appli- 
cation, and  of  the  application  to  dissolve  the  injunction 
against  the  Defendants,  the  Governor  and  Company  of 
the  Bank  of  England. 

Reg.  Lib.B.  1819.  fo.  864. 
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ifprff  SO* 


TURNER  V.  WRIGHT, 


Injunctioii  to 
stay  execudon 
granted  before 
appearance 
against  De- 
fendants to  a 
bill  of  revivor, 
executors  of 
the  original 
Defen£int,  on 
the  merits 
disclosed  by 
his  answer, 
and  on  affi- 
davit  of  per- 
sonal service 
of  the  notice 
of  motion. 


TN  the  year  1809,  the  PlaintifF  and  the  Defendant 
•^  Abraham  Wrighi^  who  had  previously  carried  on 
business  together,  agreed  to  dissolve  partnership.  On 
that  occasion  the  accounts  between  them  were  made  up, 
and  the  Plaintiff  gave  a  bond  to  Wright,  for  his  share  in 
the  balance  as  then  computed.  It  having  been  snibse- 
quently  discovered,  that  the  accounts  had  been  erro- 
neously settled,  a  bill  was  filed,  praying  that  they  might 
be  taken  again,  and  that  the  Defendant  might  be  re- 
strained from  proceeding  upon  his  security.  The 
oommon  injunction  was  obtained,  which  Wrighi  after 
putting  in  his  answer  did  not  move  io  disserve:  the 
bill  was  afterwards  amended,  and  in  the  year  181^ 
Wright  died.  In  Tchimry  1820,  the  executors  rf 
Wright  brought  an  action  on  tlie  bond  against  the 
Plainti£^  who  afterwards  filed  a  bill  of  revivor  against 
them,  but  being  a  country  cause,  he  could  not  com- 
pel an  appearance  before  the  present  {Easter)  term. 
The  Defendants,  in  the  mean  time,  had  proceeded  in  the 
action,  and  would  be  in  a  condition  to  sign  judgment, 
and  take  out  execution  on  it,  before  tlieir  time  for 
appearing  to  the  bill  would  expire. 


Amotion  was  now  made  foran  injunction,  on  an  affidavit 
of  the  proceedings  at  law,  and  of  the  notice  of  motion 
having  been  personally  served  on  the  Defendants. 

Mr.  Hart  and  Mr.  Parker  In  support  of  the  motion, 
read  passages  from  the  answer  of  Wright ,  contain  mg 
admissions  sufficient  to  entitle  tliem  to  an  injunction. 


The 
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The  Defendants  did  not  ^pear.  1890L 

XuBiniB 

The  Lord  Chancellor  said,  he  thought  that  under  the  «. 

circumstances  the  hjunction  shonld  be  granted.  Weight. 

Reg,  Lib.  B,  1819.  fol,  640. 


LANGPORD  V.  NOTT.  ^"'l^}^!* 

April  ao. 

nnHIS  was  a  petition  for  the  taxation  of  a  solicitor's  A  party  who 
"*"   bill  of  costs,  which  had  been  paid  by  the  petitioner:  ^ag^^id'Jhe 
the -business  had  been  done  for  other  parties,  for  whose  bill  of  costs 
costs  the  petitioner  had  ultimately  become  liable.  ^Lty  ^auSot 


a. 


Mr.  Sugden  for  the  petition. 

Mr.  Heald,  against  it,  objected  that  the  costs  not  hav- 
ing been  incurred  for  business  done  for  the  petitioner, 
it  was  not  copipetent  to  him  after  payment  to  Apply  for 
taxation. 

The  Master  of  the  Rolls; 

Do  you  remember  any  instance  of  extending  the  ju- 
risdictiop  to  cases  not  between  solicitor  and  client?  ThQ 
other  party  may,  in  the  regular  course,  resist  the  pay- 
ment ;  but  if,  for  the  sake  of  dispatch,  he  chooses  to 
pay  the  bill,  can  he  afterwards  apply  to  have  it  taxed 
as  between  solicitor  and  client  ?  I  think  the  act  {a) 
does  not  apply  to  such  cases.  If  upon  a  compromise^ 
the  one  party  agi*ees  to  pay  the  bill  of  the  solicitor  em- 
ployed by  the  other,  it  cannot  be  said,  that  that  makes 
hiip  his  solicitor.     You  had  better  look  )f  there  is  any 


(a)  2  Geo.  2.  c.  23.  sec*  25 

authority 


apply  for  a 
taxation. 
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1890.       authority  for  it,  and  if  there  is,  it  may  be  brought  ou 
The  petition  was  not  mentioned  again. 


NOTT. 


(a)  In  Slorie  ▼.  Lord  Bedwe,  RoUi,  Aug.  9.  1819,  Reg.  Lib.  IBIB, 
B.  8.  1899,  the  Defendant  agreed  upon  a  compromise  to  pajr  the 
bill  of  the  Plaintiff's  solicitor,  amounting  to  S89/.  8i.  8</.  About  a 
year  after  payment  of  the  sum,  the  Defendant  petitioned  for  a  tax- 
ation of  the  bill,  stating  it  to  contain  fraudulent  charges.  The 
Master  of  the  Rolls  dismissed  the  petition,  on  the  ground  that  the 
payment  of  the  bill  had  formed  one  item  in  a  general  agreement 
between  the  Plaintiff  and  Defendant,  which  could  not  be  difturbed 
in  part. 


JprilU. 


POWELL  r.  martin: 


^It  ^     TLCR.  WHITMABSH  moved  to  discharge  a  decree 
upon  lernce  ^isij  made  by  default  in  this  cause  at  the  Rolls,  on 

^^Ddon^  the  groimd  of  irregularity  in  the  subpoena  to  hear  judg- 
to  hear  jiM%-    ment;  the  subpcena  which  had  been  served  was  in  the 

^i^aiidiriU  *'''**^  ^^""»  excepting  that  it  was  not  indorsed  to  hear 

be  discharged  judgment, 
on  motion. 

Mr.  Lorraine  for  the  Plaintiff  insisted  that  the  De- 
fendant might  have  set  the  cause  down  again,  and  could 
then  have  shown  the  irr^;ularity  of  the  decree  for  cause 
against  making  it  absolute. 

The  Lord  Chancellor. 

The  decree  cannot  be  drawn  up,  if  there  is  not  a  sub- 
pcena to  hear  judgment.  It  was  an  innocent  mistake 
that  was  made  in  the  affidavit  of  service :  but  under 
that  subpoena  the  Defendants  were  not  bound  to  appear. 
The  decree  must  be  discharged,  with  liberty  to  the 
Plaintiff  to  set  the  cause  down  again,  and  he  must  pay 
the  costs  of  this  implication. 
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1820. 
Ex  parte  HARDMAN.  ^     .   ■  ^ 

April  2$. 

npHIS  was  an  application  for  an  order  that  the  docket  The  drawing 

-*•    papers  tendered  by  Messrs.  Milne  and  Parry,  as  ^t^*'^^l 

solicitors  for  John  Hardmanj   the  petitioning  creditor  order  in  bank- 

again3t  James  Hardman,  might  be  received,  and  that  a  ^^i)^cen^ 

commission  might  issue :  it  was  made  under  the  follow-  ^r^}^^t  only 

applies  to 

ing  Circumstances.  those  cases, 

where  both 
parties  are  at 
Messrs.  M.  and  P.  having  received  from  the  country   the  time  pre- 

instructions  to  take  out  a  commission,  their  clerk  at-    ^ommisioni* 

tended  at  the  bankrupt  oflSce,  a  few  minutes  before  ten,  for^witb. 

»  •  i»  1  Where  one 
on  the  morning  of  the  24th  of  Aprils  for  the  purpose  party,  there- 
of strikmg  a  docket.  At  the  same  time  a  clerk  of  ^^aJ^^T^ 
Messrs.  Hurd  and  Johnson  attended  there  for  the  same  certify  re-  • 
purpose,  with  other  docket  papers ;  the  clerk  at  the  S^jS^^n. 
office  proposed  that  they  should  draw  lots:  this  was  misaoners,  as 
accordingly  done,  and  the  result  proved  in  favour  of  Jhe^Mder  of 

Messrs.  H.  and  J.  the  25th  July, 

1817,  the 
other  was 

The  clerk  of  Messrs.  M.  and  P.  deposed,  in  his  affi-  held  entitled 

*^  to  tne  com- 

davit,  that  he  stated  at  the  time  that  he  did  not  know  mission, 
whether  the  other  party  was  prepared  to  issue  a  com- 
mission, to  which  no  answer  was  returned,  and  that  he 
then  consented  to  draw  lots,  on  the  express  understanding 
that  it  should  not  prejudice  any  question  of  preference  on 
the  part  of  his  employers.  He  further  deposed,  that 
the  derk  of  Messrs.  H.  and  «7.  being  asked  whether  he 
was  prepared  to  issue  a  commission,  answered,  that  he 
would  only  strike  a  docket;  and  the  affidavit  also  stated, 
that  he  was  not  then  prepared  with  a  certificate  of  the 
petitioning  creditor's  solicitor,  as  required  by  tlie  order 
in  bankruptcy,  of  the  25th  of  Jtdy  1817. 

The  derk  of  Messrs.  H.  and  J.  also  made  an  affi- 
davit, in  which  he  stated,  that  he  had  not  then  the  cer- 
VoL.  I.  X  tificate 
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1820*  tificate  of  the  intended  commissioners  not  being  creditors, 
«  "V  but  that  Messrs.  H*  and  J*  would  have  immediately 
HiJU>M4N.  signed  it,  as  was  constantly  done  by  town  agei^ts ;  tb^t 
the  certificate  itself  was  received  the  same  day  by  ^^e 
r^ular  post^  when  it  was  taken  to  the  office  and  the 
compussion  bespoke.  He  denied  that  there  was  any 
eacpress  understanding,  that  the  drawing  pf  lot$  should 
Hot  prejudice  the  question  as  alleged  in  the  other  affi- 
davit ;  and  on  the  contrary,  that  the  clerks  at  the  office 
considered  Messrs.  H.  and  J.  as  clearly  entitled  to  the 
commission. 

Mr.  Wetherell  and  Mr. /{os^  in  support  of  the  appli- 
cation. 

■ 

Mr.  Hart  contrd. 

The  Lord  Chancellor. 

Tills  application  depends  upon  two  orders :  the  first 
was  made  by  Lord  Erskinej  and  is  dated  the  29th  of 
December  1806.  The  words  of  this  order  are,  not  that 
the  determination  shall  be  by  lot,  where  two  or  more 
apply  at  the  same  time  to  strike  a  docket,  but  where 
two  or  more  apply  at  the  same  time  to  strike  a  docket, 
and  are,  at  the  time  of  application,  both  prepared  to  issue 
a  commission  forthwith.  Then  it  is  necessary  to  notice 
the  concluding  part  of  the  order,  which  gives  any  other 
perscm  liber^  to  sue  out  a  commission,  if  the  person 
striking  the  docket  shall  not  order  a  commission  within 
a  ^ven  time ;  and  if  the  matter  stood  upon  this  order, 
I  apprehend  that  if  two  persons,  A^  J3.,  and  C  2).,  ap- 
plied at  the  same  time,  and  both  were  prepared  to  issue 
a  commission ;  and  if  by  lot  it  was  determined  that 
A.  jB.  should  be  the  person  to  take  it  out,  and  he 
should  not  do  so  in  six  days,  any  other  person  might 
take  it  out;   but  if  he  did  t»ke  it  out  withm  that 
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time,  stm  if  it  could  be  made  out  that  he  did  not  fidl        16W. 

within  the  description  of  these  words,  prepared  .to  take        ■'^/V 

it  out  aa  fiur  as  in  him  lay,  that  commission  to  taken  out     Haidmaii, 

might  be  superseded  by  any  person  so  prepared^  wh^ 

ther  it  issued  within  six  days  or  not.     Th^  latter  part 

of  the  order  appears  to  me  to  apply  to  commisaiana  in 

general,  and  to  impose  a  certain  diligence  on  the  partiea 

taking  them  out,  but  does  not  prevent  the  Chancellori 

fix>m  entering  into  the  question,  whether  the  preference 

given  by  lot  was  proper  or  improper,  if  a  person  waa  QOt 

at  the  time  entitled  to  have  it  applied  to  his  case. 

The  second  order  is  dated  the  25th  oiJuly  ISIT^  and 
it  is  said,  that  it  means  this,  that  a  town  agent,  who  has 
no  means  of  knowing  or  fitmuDg  any  belief,  is  to  certify 
according  to  the  best  of  his  knowledge  and  belief,  and 
that  that  will  be  sufficient  to  satisfy  the  order :  there 
are  town  agents,  who  take  upon  themselves  to  certify 
so,  and  when  necessary,  they  must  be  held  responsible 
fbr  so  doing.  But  here  it  appears  that  the  certifioatt 
of  the  town  agent  was  not  relied  on,  because  the 
certificate  of  the  country  solicitors  b  that  which  is  after- 
wards sent  to  the  office. 

The  affidavit,  upon  which  the  present  application  is 
made,  states,  that  the  deponent  observed  that  he  did  Hot 
know  whether  Messrs.  H.  and  J.  were  prepared  to  issue 
a  conunission,  to  which  their  clerk  returned  no  answer. 
Now  I  caimot  find  that  there  is  any  negation  of  ,thia 
circuinstance ;  there  is  undoubtedly  a  denial  of  that  part 
whidi  relates  to  an  ezporess  understanding ;  but  there  ia 
no  answer  whatever  to  the  first  statement.  The  affidavit 
then  states,  that  the  clerk  of  Messrs.  H.  and  J.  being 
asked  whether  he  was  prepared  to  issue  a  commissioni 
answered,  that  he  would  only  strike  a  docket:  is  that 
any  answer  to  such  a  question?    The  office  has  no 

X  2  authority 
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authority  to  dispense  with  the  order,  and  it  requires 
that  there  should  be  two  persons  prepared ;  and  there  is 
not  one  word  in  the  affidavit  of  the  party  who  obtained  the 
commission,  as  to  whether  he  was  prepared  or  not  The 
affidavit  also  states,  that  he  had  no  certificate,  as  re- 
quired by  the  second  order.  Upon  these  allegations, 
which  are  in  no  degree  negatived  on  the  other  side,  I  am 
of  opinion,  that  there  was  not  that  evidence  in  the  office 
that  both  parties  were  prepared  forthwith  to  issue  a 
commission,  which  must  appear  on  the  part  of  each  of 
them,  before  they  can  proceed  to  draw. lots;  and  this 
commission  must  therefore  be  superseded. 


Affidavit 
twora  before  a 
BaroQ  of  the 
Exchequer  in 

mittedtobe 
read. 


BRAHAM  V.  BOWES. 


i^N  a  motion  in  this  cause,  Mr.  Hart  proposed  to 
^"^  read  an  affidavit,  sworn  by  the  Defendant  before  a 
Baron  of  the  Exchequer  in  Scotland. 

Mr.  Girdlestonej  on  the  other  side,  objected. 


J%e  Lord  Chancellor. 

I  had  this  point  before  me  lately  in  a  case,  where  the 
affidavits  were  sworn  before  a  Master  in  Chancery  in 
Ireland,  (a)  I  enquired  there,  and  found  that  in  the 
courts  of  law  they  receive  these  affidavits.  I  do  not 
know,  therefore,  why  they  should  not  be  read  here,  (i) 

(a)  Sergiion  v.  Serguon^   Mich,  1B\9. 

(A)  See  Atmesiey  v.  Earl  of  AngUiea,  1  IHck.  90.  Dabmer  ¥• 
Barnard,  7  T.  jR.  251.  Omealy  v.  Newell,  8  Eatt,  37«.  Fremek 
V.  Bellew,  1  Mau.  4r  Sel.  502.   Garve^f  v.  Hubert,  ante,  ISO. 
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1880. 

JloLLS, 

Ex  parte  BLACKBURNE, 
In  the  Matter  of  Tatlob's  Charity.  '*'"*  ''• 

Jf^  TAYLOJRf  by  will,  gave  a  sum  of  money  to  be  in-  The  fouii.der 
vested  in  the  funds,  in  the  names  of  the  head  of  having  named 
Nevhlnn^HaU^  Oxford ;  the  junior  bailiff  of  the  city  of  a»  trustees  the 
Oxfordj  and  the  eldest  churchwarden,  of  the  parish  of  ceitmn  annual 
St.  Peter^le-Baileyj   Oxford ;  in  trust,  to  apply  the  di^  ^^^^>  <>*" 
vidends  in  apprenticing  annually  five  poor  boys,  and  in  pointed  by  the 
relieving  aged  men  and  women  of  the  parish,  as  the  Sie^fiinds  the 
trustees,  or  the  majority,  should  approve.     A  difficulty  selection  of 
arose  with  respect  to  the  investment  of  the  funds,  from  |_  |^  ^ 
the  circumstance,  that  two  of  the  trustees  named  in  the  ^^^^ 
will  being  annually  changed,  the  dividends  could  not  be  ^u^d^, 
received  without  frequent  transfers.    The  petition  prayed 
the  fqppointment  of  other  trustees,  to  act  in  conjunction 
with  the  head  of  New-Inn-HaU. 

Mr.  Home  for  the  petition  suggested,  that  the  Court 
could  not  take  away  the  administration  of  the  charity  from 
the  persons  appointed  by  the  t^tator,  yet  it  might  leave  to 
them  the  selection  of  the  objects,  and  appoint  other 
trustees,  in  whose  names  the  funds  should  be  invested, 

7%^  Master  of  the  Rolls  made  the  order. 

The  order  directed  the  appointment  of  new  trustees, 
in  the  room  of  the  junior  bailiff  of  Oxford^  and  the 
senior  churchwarden  of  the  parish  of  Si*  Peto^^le-Bailey^ 
to  act  in  conjunction  with  the  head  of  NeiD-InrirHaU ; 
the  objects  of  the  charity  to  be  nominated  and  approved 
in  the  manner  pointed  out  by  the  will  of  J*  Taylor. 

(Reg.  Lib.  1819.  fol.  1020.) 
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4pri/J9.  JEFFERYS  v.  SMITH. 

SeceiTer  ai^  TN  the  year  1800,  John  Beady  being  entitled  to  a  lease 
wnes.  in  for  forty  years  of  a  coal-mine  called  the  Mees  mhie, 

which  several  ^t  Coseleyy  in  the  county  oi  Stafford^  entered  into  an  agree- 
^erested.  the  ment  with  T.  Smithy  who  was  the  owner  of  the  conti- 
S?°*^^tore  ?  ^^^  lands,  and  of  the  mines  and  minerals  under  them,  to 
the  tuljecft,  &rm  a  partnership,  for  the  purpose  of  working  these  mines 
ofi^&u^  together:  they  were  to  be  equally  interested,  and  the 
not  ft  more  Mees  mine,  and  an  equal  quantity  of  the  mines  under 
'  oommmi  io  SmittCs  land  were  to  be  applied  to  the  purposes  of  the 
^^  partnership.    The  business  was  carried  on  under  the 

for  an  bjuno-  nanie  of  the  Coseley  New  Colliery,  but  no  articles  of  part- 
^o-^i^^  nership  were  ever  executed.  In  1 803,  Read  sold  his  lease 
filed  after.  of  the  Mees  mine  to  the  firm  of  Pemberton^  Stokes^  and 
may  be  read  ^-J  ^^^  continued  the  partnership  with  Smith  as  before, 
in  support  of  The  partnership  was  subsequently  kept  up  on  the  sanie 
themlly which  footing,  various  alterations  taking  place  in  the  parties 
^d?  °^  constituting  it,  by  sales  and  assignments  of  shares.  At 
answer.  the  commencement  of  the  suit,  and  for  some  time  pre- 

viously, the  Plaintiff  Jcfferys  was  endded  to  a  fbiirth 
share  in  the  partnership,  which  he  derived  by  several 
mesne  assignments  from  Read ;  the  Defendant  David 
Smith  (a  son  of  T.  Smithy  who  was  dead,)  was  endded  to 
two  sixteenth,  and  two  twendeth  shares,  by  purchase  from 
his  father ;  the  other  shares  were  held  by  several  other 
persons,  who  were  also  Defendants  in  the  suit  tt  was 
not  stated  whether  regular  assignments  had  been  Hiade 
of  the  lease,  under  which  the  Mees  mine  was  held  ;  nor 
did  the  pleadings  mention,  what  estate  T,  Smith  had  in 
the  mines  brought  by  him  into  the  partnership,  or  In 
whom  that  estate  had  become  vested. 
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Fh)m  th^  yeaf  1 6o8,  the  Defendant  Ddxid  Smith  had,  lllSO. 
With  the  cottbiitrettce  of  his  partners,  been  the  sole  ma- 
nager of  the  pdrtnerfehip  busiti^s ;  but  the  Plamtiflf  be- 
<»mtbg  dissatisd^  With  his  condtict,  filled  the  bill  m  the 
present  suit  opSnnslt  him,  Making  the  other  partner^ 
jmrties;  dlle^tlg  Vdriimii  acts  bf  mismtaageiheht  and 
misapplication  of  the  funds  by  Smith ;  and  prit^ing  fiii^ 
a  dissolution  of  the  partnership;  that  the  accounts  might 
be  taken ;  that  in  the  mean  titil^  a  i*^iM¥ef  ted  itidtiager 
nlgfal  bb  appointed,  and  that  A  Smitb  might  bo  re- 
4liilp4d  fitim  iiltelAring^  The  Defendant^  £).  59t£^A»  by 
hja  ttBfw^  study  that  by  the  original  agreement  for  the 
pArtMKhip,  it  was  to  conttnue  daring  the  residue  of  the 
|cMa  of  the  Mees  mine,  as  long  as  there  should  remain 
jil  Iba  ittaes  #ny  t^k  opal  to  be  worked ;  he  denied 
Ae  4ifiereBt  aets  of  misccmduct  imputed  tohim^  and  in- 
firtrd  Aat  be oaght  to  beaUowed  to  continue  manager ; 
fpSf  at  leaa^  ou^  to  have  thie  management  of  hia  own 
ihamia  AenuAe» 

.  sA  imidea  was  now  made  oa  the  part  of  the  Plaintiff 
for  an  injunction  to  restrain  the  Defendant  Smith  from 
interfering  in  the  partnership  business,  and  for  the 
iippointment  of  a  receiver  and  manager. 

ybr^HaH  aaid  Mr.  Farrer  tor  the  motion. 

Mr*  Benyon  and  Mr.  PhiUimore  against  it. 

'  In  support  of  the  motion,  adidavits  filed  subsequently 
to  the  answer,  to  prove  the  mismanagement  arid  inis- 
ocmduct  of  tne  t)efendant,  were  proposed  to  be  read. 
Itlus  was  objected  to  by  tlie  Defendant's  counsel,  oh 
llie  Authority  of  SUnyihe  v.  SmytJie.  {a)  It  was  contended, 

• 

(a)  1  Swan.  S5S. 
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in  reply,  that  the  rule  in  that  case,  which  was  between 
a  tenant  for  life  and  remainder-man,  should  not  be 
Implied,  without  qualification,  to  a  case  where  a  person, 
employed  as  agent  or  manager  for  others,  was  charged 
with  breach  of  duty.  It  was  also  stated,  that  the  affi- 
davits were  introduced,  to  support  some  charges  not  met 
by  the  answer. 


The  Lord  Chancellor* 

That  case,  and  those  that  I  see  mentioned  in  the 
note,  admit  of  this  view :  that  the  affidavit,  thou^  filed 
subsequently  to  the  answer,  may  be  received  to  substan^ 
tiate  a  particular  fiurt  alleged  in  the  bill,  and  not  noCioed 
by  the  answer.  The  rule  is,  that  where  the  injunctioii 
is  not  obtained  on  affidavits  filed  with  the  bill,  bat  is 
moved  for  after  the  answer  has  come  in,  you  cannot 
read  the  affidavits  in  contradiction  to  the  answer;  but 
you  may,  in  support  of  a  particular  allegation  not 
noticed  in  the  answer,  if  it  be  materiaL  If  you  do 
not  choose,  in  your  bill,  to  charge  the  particular  fiurts^ 
you  do  not  ^ve  the  Defendant  an  opportunity  of  deny- 
ing ihem  in  his  answer. 

After  some  discussion,  the  Lord  Chancellor  directed 
the  Plaintiff's  counsel  to  proceed,  and  try,  in  the  first 
instance,  if  they  could  succeed  without  the  affidavits. 


For  the  Plaintiff. 

These  persons  are  partners  in  a  trade,  without  any 
stipulation  as  to  the  duration  of  their  connection;  and 
the  Defendant  Smith  has  hitherto,  by  the  consent  of 
the  others,  had  the  chief  direction  of  the  concern.  But 
they  have  a  right  to  revoke  his  appointment  as  manager : 
he  was  not  appointed  by  original  contract  between  the 
parties. 
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For  the  Defendant. 

This,  if  it  is  to  be  considered  as  a  partnership,  was 
not  one  at  will,  but  for  the  term  originally  agreed  upon ; 
and,  as  no  case  has  been  made  out  upon  the  answer 
against  the  Defendant,  a  receiver  ought  not  to  be 
appointed. 

I%e  Lord  Chanceixor* 

If  persons,  as  partners,  become  the  purchasers  of  a 
lease  for  forty  years,  that  is  not  an  agreement  for  a 
partnership  for  that  term. 


1820. 


For  the  Defendant 

But  this  Defendant  is  more  properly  to  be  looked 
upon  aa  a  purchaser  of  an  undivided  interest  in  real 
property,  which  may  be  sold  firom  time  to  time,  as  the 
owner  pleases.  Then,  can  it  be  a  partnership^  when 
tfaia.can  be  done,  without  the  consent  of ^ the  other 
parties?    . 


The  Ix>RD  Chancellor. 

M%ht  it  not  be  a  partnership,  with  liberty  to  each 
partner  to  introduce  any  other  person  into  the  part- 
nership? 

For  the  Defendant. 

We  cannot  contend  that  the  Defendant  has  a  right 
to  continue  manager  of  the  whole  mine  against  the 
consent  of  the  other  owners :  they  may  act  for  them- 
selves;,,but  they  have  no  right  to  oust  him  of  his  own 
diare,  because  they  cannot  agree  with  him.  Persons 
who  are  tenants  in  common  of  land,  cannot  ask  that 
ft  manager  should  be  put  in  possession  for  all  parties. 


T^ 
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1820.  Tke  Lord  Chancellor. 

StiTtttiYH  The  qtiestion  is,  Whetfier  lilines  hate  not  been  idiways 
8iHf  h  Considered,  not  altbgetheir,  but  in  sdnie  Sort,  a^  a  iij^^etes 
of  ti*ade.  How  it  may  be  in  Walefj  I  dWi't  klidW;  btit 
in  niy  coantty^  Whei^  there  are  fr^U^tiiy  tw«6fy  dWh^^ 
of  the  same  mine,  if  each  is  to  have  a  set  6f  ttbl^rif 
going  down  the  shaft  to  work  his  twentieth  part,  it 
would  be  impossible  to  contbittfe  W&Aih^  19l4  iftihe: 
most  not  a  contract  be  implied,  that  it  was  to  be 
carried  on  in  a  practicable  and  feasible  way?  .1  be- 
lieve I  have  a  note  of  a  case  before  Lord  Hordmcke^ 
which  confirms  me  in  the  idea,  that  where  there  are 
part-owners  of  a  mine,  and  they  cannot  by  contract 
agree  to  appoint  a  manager,  this  Court  vrill  manage  it 
fet'  them. 


April  99.  the  XjOto  GBAXCBLbOR. 

ile  tdae  I  OlMnA  ta  yestertby  wtf»  dhe  befdIV  LWd 
Hardwicke  in  1737;  and  it  probably  did  not  dtHSM  i§ 
Lord  Thurknoj  when  he  ^expressed  his  doubt  as  to  the 
interference  of  this  Court  in  the  eK^  df  tres^iiSlM  Lord 
Hftrdmekej  in  that  case^  says,  that  a  collieiy  is  to  be 
ccnridei^  in  the  nature  of  a  trade  (a);  and  where 
persons  have  different  interests  in  it,  it  is  to  be  re- 
garded as  a  partnership;  and  that  the  difficulty  of 
knowing  wliat  is  to  be  paid  for  wages,  and  the  expeii0es 
of  management,  gives  the  Court  a  jurisdiction  as  to  the 
mesne  promts,  ^idh  it  H^bxM  not  as(sttme  wlfit  rts^ect 
to  otlier  isindi^.  Oti  this  grotmd,  and  on  acd^Mlit  of  the 
peculiarity  of  this  species  of  produce,  the  Couft  give&  ail 
iAJiinction  fagainst  trespass,  and  ^cm^  a  p^uty  io  iriaid« 
tain  a  suit  for  the  pitofits,  which,  in  other  ca^cHs,  it 

(a)  Vid€  Stbrgf  v.  Lord  Wmdtar,  i  Aik,  650.,  and  cases  there  dted. 
Amb,  Se.    iSayer  v.  Pigrce,   1  Ves^  852.;    BeWs  SuppL  1^7.;   and 

woold 
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Would  not  do.  Here  ih&e  are  twenty  shiufes;  and  if  l^iO. 
each  owner  may  employ  a  managei^  and  a  set  of  work** 
men,  you  de^rtroy  the  sul]ject  altogether :  It  renders  it 
hnpo^ible  to  carry  it  on.  It  apfiears  to  me,  therefore, 
upon  general  principles,  without  reference  to  the  parti- 
cular circumstances  of  any  case,  that  whefe  persons  are 
conoemed  in  such  An  Interest  in  lands  as  a  mining 
coneerh  is,  this  Court  Will  appoint  a  receiver,  ^though 
they  are  tenants  in  common  of  it.  Take  the  dfder  fbr 
a  receiver,  and  let  every  owner  be  at  liberty  to  propose 

himself  as  m^knagef  be^re  the  Master. 


ATTORNEY  GENERAL  v.  GREEN.  AprU  29. 

In  the  Matter  of  the  Peterchurch  Almshouses. 


or 
a 


TN  tlie  year  1722  certain  estates  wefe  giveti  Vb  tfiistecs  An  order  upon 
■*•  for  the  endowment  of  an  alMshouse,  in  the  paflA  \^^^^^ 
oi  Pedrchurchj  for  the  benefit  of  six  poor  wbiUen  \  with  charity  under 
direcdons  to  apply,  out  of  the  rehts,  certain  sums  fei*  c.  loi.  which 
their  maintenance,  and  to  pay  the  surplus  to  the  podr  df  *l**  ^V*^ 

the  pariah  of  Cliffhtd.  Attorney  or 

Solicitor  Gre- 
_^  .  .  neral,  18  anul- 

On  the  17th  of  December  1819,  a  petifioii  WfiS  pffi-  lity. 

sented  by  the  trustees  of  the  charity,   and  sevefal  in-  information* 
habitants   of  Clifford^  praying  that  some  timber  then  and  a  petition 
standing  on  the  estates  might  be  cut  down,  and  that  cer-  ^Saoy^  act  are 
tain  directions  might  be  given,  respecting  the  applicdtion  proceeding 
of  the  surplus  rents.      This  petition,  which  Was  ttdt  include  the 
served  on  any  one,  and  had  not  been  sanctioned  by  the  2?|^/^^ 

^  •      objects,  the 

GMft  1HII  hiirlltolM  Aimiie^  OetMtal  to  OMitMer  wbioh  should  proceed. 


SM 
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Attorney  General^  was  heard  at  the  Rolls  on  the  20th  of 
December,  An  order,  referring  it  to  the  Master,  to 
make  the  necessary  enquiries  respecting  the  timber, 
and  to  approve  of  a  scheme  for  the  application  of  the 
surplus  rents,  was  then  made  de  bene  esse,  in  case  the 
Attorney  General  should  give  his  sanction  to  the  peti- 
tion :  it  was  afterwards  laid  before  him ;  and  his  signa- 
ture having  been  obtained  on  the  3d  oi  January  1820, 
the  order  was  drawn  up. 


Before  the  petition  was  pres^ted,  an  information  had 
been  prepared,  at  the  relation  of  several  of  the  inhabitants 
of  Clifford  against  the  trustees,  charging  them  with  various 
acts  of  misconduct  and  mismanagement,  and  seeking  an 
account,  and  a  general  regulation  of  the  chariQr.  The 
information  had  been  signed  by  the  Attorney  General  in 
Nooembery  1819;  but  it  was  not  filed  till  the  27th  of  Jb- 
nuary  1820* 


Amotion  was  now  made,  on  the  part  of  the  relators,  to 
discharge  the  order  made  at  the  Rolls  on  the  20thof  Dar. 
and  to  refer  it  to  die  Master  to  enquire,  whether  it  would 
be  most  beneficial,  that  the  information  or  the  petition 
should  proceed.  Affidavits  were  read  on  both  sides,  as 
to  the  allegations  of  the  information,  and  as  to  the  notice 
that  the  parties  had  of  each  other's  proceedings :  it  ap- 
peared that  the  petition  was  not  generally  known  in 
the  parish  to  have  been  presented,  till  some  weeks,  after 
the  order  was  pronounced, 

Mr.  Wetherell  and  Mr.  Knigkty  in  support  of  the  mo- 
tion, contended,  that  the  petition  not  having  been  signed 
when  the  order  on  it  was  pronounced,  the  Court  had,  at 
that  time,  no  jurisdiction ;  and  the  order  was  therefore 
irregular,  and  must  be  discharged.  They  also  insisted 
ffaat  it  would  be  highly  improper,  to  allow  parties  who 

wero 
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■^ere  charged  with  a  breach  of  trust,  to  conduct  any  en-        1820. 
qtiiry  relating  to  it.  ;j;;^ 

General 
T%e  Lord  Chancellor.  _  *'• 


Gaixn. 


The  practice  of  the  Court  always  required  the  name 
€]ff  the  Attorney  General  to  an  information;  and,  con- 
fozmably  to  that,  when  that  act  of  Sir  S.  Romilly  was 
passed,  ^ving  jurisdiction  in  certain  cases  on  petition, 
it  was  made  necessary  that  the  petition  should  be  signed 
by  the  Attorney  or  Solicitor  General :  if  not  sanctioned 
in  that  manner,  it  is  absolutely  nothing;  and  if  an 
order  has  been  made  on  such  a  petition  before  it  has 
been  signed,  or  if  it  has  not  been  served  after  signature, 
it  is  irery  difficult  to  support  it  as  a  proceeding  which  can 
stand  in  this  court 

X*liere  is,  also,  another  material  rule,  that  if  there  is 
fiuin&nnation  on  the  part  of  the  Attorney  General^  he 
cmght  to  be  employed  in  it     I  recollect  that  when  Lord 
T^^*a^law  was  Attorney  General,  and  Mn  Wedderbume 
Solicitor  General,  they  would  not  suffer  an  information 
^  go  oOf  unless  they  were  in  it     When  there  is  an  in- 
^^innation  and  a  petition  also  for  the  same  object^  the 
'^i^orney  Generates  attention  should  be  called  to  it,  and 
^Jsjfbr  his  discretion,  to  consider  whether  the  information 
^^^  go  on;  and,  if  the  one  which  proceeds  does  not 
^i^i^braoe  all  the  objects  of  the   other,   it  should  be 
^iiE^cixded,  if  it  is  thought  necessary  to  include  them.    A 
case  of  this  kind  occurred  the  year  before  last,  when  I 
sent  it  to  Sir  S.  Shepherd,  the  Attorney  General,  and  he 
'^^   of  opinion,  that  the  information  should  proceed. 
nhen  thqr  are  on  the  same  ground,  it  is  the  duty  of  the 
^^wnrt  to  refer  it  to  the  Attorney  General^  to  consider 
"^ch  will  be  best     It  is  necessary  to  attend  to  this, 
™t  these  things  may  not  be  left  entirely  in  the  hands  of 
idators.     It  is  impossible,  consistently  with  the  juris- 
diction 
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diction  by  petition,  and  the  intention  of  the  legislature^ 
that  one  party  should  be  going  on  with  a  petitioQ  and 
another  with  an  information,  when  the  expenses  are  to 
come  out  of  the  chariQr  estate. 

Mr.  Wifigjield  and  Mr.  flW^^fey,  againattbe  motioii^ 
argued  that  the  object  sought  by  the  petition  was  <me 
proper  for  that  mode  of  proceeding,  Expqrte  Bees  {a\ 
md  submitted  that,  to  avo^d  any  unnecessary  expcDse, 
the  Court  would,  in  the  first  instance,  refer  the  iafernH 
«tion  and  petition  to  the  Attend  General  hdSurt  nald^g 
apy  other  order. 

Tie  Loan  Chancelmr. 

I  agree  entirely  with  what  has  beai  said,  that  it  Is  the 
duty  of  the  Court,  to  take  care  that  as  little  expense  as 
possible  should  be  incurred  by  the  chari^-«state ;  and 
if  it  is  to  pay  for  all  these  affidavits,  and  if  all  these  pro- 
ceedings are  to  go  on,  it  will  be  considerable.  The  real 
question  is,  whether  in  a  case  where  trustees  of  a  diarlty 
have  applied  to  the  Court  by  petition,  without  the  au- 
thority of  the  Attorney  General,  and  wfaai  there  is  no 
defendant  ^diaterer  to  serve  it  on,  an  order  made  upon 
saA  a  petition  is  or  is  not  an  eflectual  order  of  this 
eourt  I  ajqyrdiend  the  legislature  was  very  canefiil 
when  it  passed  that  act,  seeing  that  some  abuses  vught 
arise  from  the  proceeding  by  petition,  to  provide  that 
no  one  should  proceed  in  that  way,  without  the  approba- 
tion of  the  Attorney  or  Solicitor  General :  here  it  was 
presented  without  that  sancticm  x  the  order  was  made  on 
the  SOth  of  Deeewtber  :  and  it  is  admitted  that  k  was  not 
signed  by  the  Attorney  General  till  the  third  of  Janmary 
following.  Hien  how  is  it  possible  that  thb  order  can 
stand  ?  in  a  case,  too,  where  there  was  no  defendant  to 


(a)  a  Tfli.  4  JiM.  HK 
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g^ppear  ^nd  waive  the  informality,  if  it  could  be  waivedt 

-^rliipli  I  think  it  could  not,  as  it  is  one  thatarifiea  from  a 

legislative  enactment.     But,  on  the  other  hand,  to  save 

ea^pense^  }  will  look  at  it  as  a  case  in  which  all  meant 

^vrelL     It  is  quite  dear,  that  it  is  impossible  for  the  Aitorr 

n£:jf  or  Solicitor  General  to  permit  an  information  to  be 

^oing  on,  including  all  the  objects  of  the  petition,   and, 

&e  the  same  time,  a  petition  including  many  of  the  ob- 

jeots  of  the  information.     If  so,  we  might  have  a  whole 

class  of  petitions  for  different  purposes,  each  of  which  is 

indaded  in  an  information  proceeding  with  them. 

It  is  dear  that  the  order  on  the  petition  must  be 

ooissidered  as  a  nullity ;  and  I  am  the  more  convinced 

"i^stf,  it  is  the  dvtty  of  the  CQ^rt  to  attend  to  this,  beoau^ 

it  is  impossible  not  to  see,  that  since  that  act  which  is 

called  Sir  Samuel  RomiUj/sj  (though,  from  what  I  h^  to 

do  mth  it^  if  it  calls  forth  any  observations  that  may  not 

be  de^ed  respectful,  they  bdong  nu>re  to  me  than  tq 

^uiy  other  person,)  it  is  impossible  not  to  see,  that  when 

^  jnfiinnatipn  is  threatened  or  filed,  the  salutary  objects 

thmt  it  hfis  ip  view  are  often  n^et  by  a  petition  of  thia 

I^uk),  apd  an  attempt  is  thus  made  to  prevoit  th^  csa^^ 

conaipg  before  the  Court. 

I(  ntust  be  declared  tl^t  the  order  cannot  stand ;  and 
1^  tUe  proce^dix^  be  referred  to  the  Aitomey  General^ 
tw  h^  may  look  into  them,  and  form  his  opinion  which 
^^(he|n  should  go  on;   and  the  costs  m\ist  be  then 
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His  Lordship  doth    declare^   that  the  said  order, 

dated  the  20th  day  of  December  1819,  cannot  stand; 

and  doth  order  that  all  the  proceedings  in  the  said  in- 

&nnation,  and  on  the  said  petition,  be  laid  before  Hia 

Miiesty^s  Attgmeji  Qeneral  i  9s^d  it  is  ordered  that  I10 

do 
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1820.        do  consider  and  certify  to  the  Court  whether  the  said 

*  ~   "  information,  or  the  said  petition,  should  be  proceeded 

General      with ;  and  his  Lordship  doth  reserve  the  consideration 

Obeen.       of  costs  imtil  after  the  ^/e»*w^  G^Ti^flr/ shall  have  made 

his  certificate. 

(R^.  Lib.  A.  1819.  fol.  li28.) 


J^^^;  TAYLOR  v.  HIBBERT. 

Testator, after    OIMON  TAYLOR^  of  the  island  of  Jamaica,   by  his 

S^Sn""*^  ^"'  ^^  ^«  2d  of  December,  1808,  gave  his 
strict  settle-  plantations  and  other  real  estates,  and  such  part  of  his 
reside  of  his  personal  estate  as  was  upon  and  belonging  to  his  plant- 
personalty  to  ations,  to  the  use  of  his  nephew.  Sir  S.  R.  B.  Tctulor,  for 
DC  invested  in  . 

lands,  to  be  his  life,  with  remainder  to  trustees,  to  preserve  con- 
settled  to  the  tincent  remainders :  with  remainder  to  the  first  and  other 
same  uses.  ©                            » 

The  tenant  for  sons  of  Sir  S,  R.  B.  Taylor  successively  in  tail;  with 
Sled  to  aT  remainder  to  the  use  of  his  first  and  other  daughters 
interest  of  the  in  tail ;  with  remainder  to  the  testator's  niece,  A.  S.  Wat- 
one  year  from  ^^^9  f<^^  ^^^  ^^  >  ^^  remainder  to  trustees,  to  preserve 
^e  testator's  contingent  remainders ;  with  remainder  to  her  first  and 
The  general  other  sons  in  tail;  with  remainder  to  her  first  and  other 
end  5Se  anlt  ^^^^^^^  in  tail,  with  other  remainders  over.  He  di- 
yearasthepe-  rected  his  executors  to  stand  possessed  of  his  residuary 
the  enjoyment  Personal  estate  upon  trust,  with  the  approbation  of  Sir 
of  the  tenant  S.  Taylor,  to  lay  out  the  same  in  the  purchase  of  real 
commence, is    estates   in  England,  in   their  own  names;  and   which 

not  to  be  de-  estates,  when  and  as  the  same  should  be  purchased  re- 
parted  from,  .  ^    ^ 

unless  it  ap-  spectively,  were  to  be  held  by  them  or  him,  upon  all  and 
t^toT^in-^  every  the  same  trusts,  uses,  estates,  ends,  intents,  and 
tention  is  in-  purposes,  and  under  and  subject  to  the  same  provisoes, 
^tibfh.    ^      conditions,  and  limitations,  as  his  said  messuages,  &c. 

and 
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bdA  his  real  estate,  were»  by  that  his  last  will  and  testa-        1820. 
xneat,  givea  and  devised. 

The  testator  died  in  the  year  1813,  leaving  propeity 

to  a  very  laige  amount.    The  bill  was  soon  after  filed 

by  Sir  S.  IL  B.  Tajflor^  for  the  execution  of  the  trusts 

of  the  will ;  the  Defendants  were,  the  executors,  and  the 

testator^s  niece  A.  S.  Watson  (afterwards   Mrs.  Watson 

jfTaj/ior),  together  with  her  husband  and  son.     Before 

the    suit  came  to  a  hearing,  Sir  5.  B.  B,  Taylor  died 

without  issue,  upon  which  it  was  revived  by  his  per- 

sofncd  representative.     He  had  in  his  lifetime  received 

fron^  the  executors  the  dividends  and  interest  of  the 

residue  of  the  testator's  personal  estate,  from  the  end  of 

oiie  jear  after  his  death,  and  the  cause  was  therefore 

'^educed  to  the  question,  whether  he  was  entitled  to  the 

dividends  accrued  during  the  first  year. 

•  WtthereU  and  Mr.  ShadweU  for  the  Plaintiffii. 

Ilie  period  at  which  the  enjoyment,  by  a  tenant  for 

^^9  of  property  given  in  trust  to  be  invested  -in  land, 

^  to  oHnmence,  was  elaborately  discussed  by  the  Lord 

^^^^tneeOor  in  Sttwell  v.  Barnard,  {a)    The  question  in 

^^^t  case  was,  whether  the  tenant  for  life  should  re- 

^^»ve  any  part  of  the  interest,  before  an  actual  invest- 

i^^^<c&t :  the  bin  only  prayed  it  from  the  end  of  the  first 

T^W.     After  a  review  of  the  former  cases,  and  consider- 

^^  tbt  nature  of  the  proper^,  and  the  delay  and  diifi- 

^ty  that  had  been  experienced  in  collecting  it,  his 

^^^ahip  fixed  on  that  period.     But  in  Entmstle  v. 

^^itiand  (6)  and  Stuart  v.  Bruere  (c),  the  enjoyment  of 

^  tenant  for  life  was  allowed  to  commence  earlier. 

I^>id   TkurloWf  in  Hutchinson  v.  Mannington{d)^  ex- 

(«)  6  Ves.  588.  (6)  6  Vei.  58S.  n.  (c)  6  Vet.  529.  n. 

{fi  1  Fet.  jun.  366.    4  Bro.  C.  C.  491.  n. 

Vol.  L  Y  presses 
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1820.       prestes  an  Opinion,  duit  lands  devised  to  be  sold  skfedl  be 
considered  as  sold,  from  the  time  of  the  testatoNc^ii  death. 

The  hord  CkaneeUor  does  not  appear  to  hare  Con- 
sidered himself)  as  having  laid  down  a  general  uhqualified 
]^dle  in  the  case  of  SitwM  y.  Bamatd;  for  be  after^ 
wards  observed^  in  Rames  ▼•  Youngla)^  that  it  was  hdt 
wdl  settled^  whether  the  interest  of  the  tenant  far  Ufe 
wad  m  begin  from  the  death  of  the  testatoir^  or  frtmi  iHk 
end  t)f  me  year  afterwards.  It  is^  therefore^  to  be  caoi^ 
dnded,  that  the  rule  in  Sitwell  y.  Barnard  is  not  to  be 
iqvplied,  without  reference  to  the  particular  drcnnnitancai 
dP  each  case.  It  will  not  be  adopted,  if  there  be  waaj 
nianifestati(»ls  of  intent  to  be  found  in  the  Will^  to  dis- 
tinguish this  case  from  that.  Now,  there  are  two  points 
in  which  they  differ :  first,  in  this  instance  the  testator 
b^ins  with  giving  lands  in  settlement;  the  right  of  the 
tenant  for  life  to  these  devised  estates  was  to  commence 
instamter.  The  personalty  is  then  giveri^  to  be  laid  6ut 
in  other  lands  to  be  held  upon  the  same  trusts:  the 
tenant  for  life  was  therefore  to  have  the  same  interest 
in  each  of  these  species  of  property;  the  enjoyment 
tiras  to  be  co-extensive,  and  was  to  commence  at  the 
same  time.  Secondly,  in  SitweU  v.  Barnard  there  was 
a  direction,  that  the  intermediate  dividends  should  accu- 
mulate, and  be  invested  with  the  original  fund;  marking 
strongly,  an  intention  of  postponing  the  enjoyment  of  the 
tenant  for  life,  by  providing  another  mode  of  disposing 
of  the  interest     There  is  no  such  direction  in  this  cate. 

Mr.  Heald  and  Mr.  Blenman  for  the  Defendants. 

The  right  of  the  tenant  for  life  to  receive  any  port  of 
the  annual  proceeds  of  the  fiind,  before  it  is  invested^ 
can  only  be  supported  on  the  ground,  that  the  invest- 

(«}  0  Fm,5JS* 
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nient  should  have  been  effi^etod  etrlier,  Mid  tliat  be  is  1S9(K 
entitled  to  the  interest,  in  lieu  of  the  rents  that  would 
have  been  his|  if  the  trust  had  been  performed  with  due 
expedition.  His  right,  therefore,  can  only  commence 
frcHn  the  time,  at  which  the  Court  considers  that  the 
moiley  should  hate  been  laid  out;  and  it  is  impossible 
that  that  time  should  be  the  death  of  the  testator,  as  the 
purdiases  canhot  be  made  till  the  residue  is  ascertained. 
The  law  ha%  by  a  rule,  independent  of  any  expressiaOA 
»of  inlenticmy  fixed  tan  one  year,  as  a  reasoQable  time  Bx 
Aft  •xecutors  to  settle  the  testator's  affiiirs,  for  the  pvi^ 
pose  of  paying  his  legacies.  By  analogy  to  this  role^ 
and  to  obriate  the  difficulties  of  an  enquiry  when,  hi  the 
state  of  each  testatoi^s  property,  the  residue  might  hf^e 
been  ascertained,  the  Lard  Chancellor,  in  Siiwdi  v. 
Bamardf  considered  that  a  year  was  the  most  oon* 
Y&akai  time  to  be  allowed  for  diat  purpose  alsa  He 
dodded  <m  genelral  principles,  intending  to  establish  a 
genend  nde.  The  direction  to  acctimulate  the  inter- 
nn^iate  interest  can  make  no  difference.  In  SittDell  v. 
Bmnwrd^  and  EntwisUe  v.  MarUand^  it  appears  not  to 
bafie  teea  nffudedi  if  it  had  beeti  acted  on  at  all»  it 
muH  hftve  been  followed  to  its  fiill  extent;  and  the 
tefiant  fbr  life  #cmld  have  been  excluded  till  an  actual 
hiVestnient  !J(ji  intention  expressed  by  the  testator, 
that  tke  interest  should  be  paid  forthwith,  would,  of 
cooni^  prevail;  but  this  it  not  to  be  presumed  from  the 
gjtt  fciing  Kxxanpanied  by  a  devit^  of  lands  to  die  same 
tmtBk  That  ^fcon^stance  occurred  in  a  case  of  GrfjffUh 
v.  iiotiriixm\u\  n^ere  tiie  late  Master  of  the  RoUs,  not- 
withstanding, followed  the  rule  laid  down  in  Sitaodl  v. 
HiamarJU 

(a)  GRIFFITH  v.  MORRtSON. 
Rolls.    SthitfisncAf  1816. 

J.  Sioie$  devised  his  freehold  houses  in  Lincoln* S'Inn-Fidds 
to  ibis  use  dt  his  son,  J.  Slakes^  for  his  life ;  remainder  to 
I'  ■'  Y  2  trustees 
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1820. 


The  Master  of  the  Rolls. 

It  will  be  admitted,  that  the  Court  should,  if  it  caiif 
adopt  some  fixed  rule  to  govern  cases  of  this  nature. 


trustees  to  preserve  contingent  remainders;  remainder  to 
the  first  and  other  sons  of  the  body  of  his  said  son  succes- 
sively in  tail-male ;  remainder  to  his  brother,  S.  Stokes^  for 
life ;  remainder  to  trustees,  Sfc* ;  remainder  to  the  first  and 
other  sons  of  the  body  of  his  said  brother  successively  in 
tail-male;  remainder  to  his,  the  testator's,  wife,  for  her  life; 
remainder  to  his  own  right  heirs.    He  gave  his  posond 
estate  to  trustees,  upon  trust,  to  apply  so  much  thereof  as 
should  be  necessary  in  payment  of  his  debts,  legacies,  and 
annuities,  and  subject  thereto,  to  place  out  the  residue  in 
the  public  funds  at  interest,  and  to  call  in  such  trust-monies, 
and  alter  and  vary  the  fimds,  and  place  out  the  same  again 
on  new  or  other  funds,  as  they  should  see  occasion :  and  that 
the  interest  thereof  should  be  placed  out  again  half-yearly, 
as  an  accumulating  fund,  until  his  said  personal  estate  could 
'be  laid  out  in  a  purchase  of  freehold  or  copyhold  estate  in 
England^  which,  when  purchased,  he  willed  should  be  settled 
in  the  manner  he  had  thereinbefore  devised  his  estates  in 
Lincoln' S'Inn'Fieldsy  or  as  near  thereto  as  the  nature  of  tlie 
case  would  admit.    The  testator  died  in  17d2;  his  ooo^ 
J.  StokeSf  died  in  1802,  intestate,  leaving  one  daMgfater> 
M*  M.  Stokes*  Part  of  the  residue  had  then  been  invested : 
the  daughter,  Af.  M.  Stokes,  died  in  1813,  under  age,  intes- 
tate, and  without  issue ;  and  the  testator's  wife  and  bit^er^ 
being  then  also  dead  without  issue,  the  Plaintiff,  'GfiffUh^ 
who  was  the  heir  at  law  of  the  testator,  as  well  as  of  his  ton, 
and  of  Af.  Af.  Stokesy  became  entitled,  under  the  ultimate 
limitation,  to  the  house  in  Lincoln* S'lnn-Fietds,  and  to  the 
estates  to  be  purchased  under  the  trusts  of  the  will.    The 
decree  declared,  that  the  Plaintiff,  as  heir  at  law  of  Join 
Stokes,  the  testator,  and  of  Af.  Af.  Siokes  in  the  pleadings 
named,  was  entitled  to  so  much  of  the  testator's  persons! 
estate,  as  had  not  yet  been  laid  out  in  the  purchase  of  real 
estate,  and  to  the  accumulations  on  the  whole  of  such  reai* 
due,  from  the  death  of  the  said  testator,  up  to  the  end  of  one 
year  after  his  death. 

Reg.  Lib.  A.  1815*  to.  1198. 

Nothing 
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Nothing  would  be  worse  than  to  suffer  a  fluctuating  1820. 
practice :  it  leaves  the  parties  in  uncertainty,  and  multi- 
plies litigation,  and  it  may  lead  to  great  expense,  by  in- 
ducing the  executors  to  call  in  the  funds  at  an  early  pe- 
riod, that  the  tenant  for  life  may  not  be  deprived  of  the 
enjoyment.  There  is,  therefore,  a  great  convenience  in 
having  a  general  rule,  such  as  that  which  the  case  of 
Sitwdl  V.  Barnard  has  been  considered  to  have  esta- 
blished ;  and  though  there  may  be  exceptions  to  it,  yet, 
as  it  18  impossible  that  there  should  not  be  in  every  case 
tome  shades  of  4i£ference,  we  must  be  cautious  not  to 
allow  them  to  be  too  much  extended,  lest  they  should 
entirely  destroy  the  rule. 

.  First,  we  must  see  what  was  the  nature  of  the  rule 
laid  down  in  that  case.     Was  the  decision  grounded  on 
the  particular  circumstances  of  the  will,  and  the  testator's 
property,  on  the  direction  to  accumulate  the  interest,  or 
upon  the  delay  or  difficulty  in  getting  in  the  funds,  or 
any  other  of  those  circumstances  that  vary  in  every 
?    Now  I  tiiink  it  appears,  that  it  was  the  intention 
of  the  great  Judge  who  decided  the  case,  notwithstand- 
ing the  passages  in  his  judgment  that  have  been  ad- 
irerted  to^  to  lay  down  generally,  that  by  analogy  to  that 
rule,  by  which  l^atees  are  held  entitied  in  all  cases,  at 
the  end  of  one  year  from  the  testator's  death,  one  year 
ou^t  to  be  considered,  in  the  absence  of  particular  cir- 
comstanoes,  a  reasonable  period  to  collect  the  testa- 
tor's estate,  and  to  invest  it  in  a  purchase.     It  was  his 
purpose  to  decide  this  generally.     He  says,  that  there 
no  culpable  delay  on  the  part  of  the  trustees,  and  he 
not,  therefore,  proceed  on  the  ground  that  the  tenant 
fijr  life  had  been  injured.     Nor  was  it  on  the  ground  of 
the  direction  to  accumulate ;  if  that  had  been  tiie  reason 
for  suspending  the  enjoyment  of  the  tenant  for  life,  die 
sospansion  would  have  been  cotemporary  with  the  in- 

Y  3  tended 
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tended  aocumulation ;  but  the  decree  breaks  in  upon  that 
principle,  by  giving  the  interest  at  the  end  of  a  jrear, 
though  the  accumulation  was  directed  generally.  Ii| 
that  case,  there  were  some  impediments  in  the  wsy  of 
giving  in  the  property,  but  the  decision  was  not  guided 
by  that  circumstance :  it  must  have  proceeded  cm  Upgn 
and  more  general  principles.  Whatever  partieobir  d»- 
comstances  there  may  be,  rendering  the  difficulty  gfwter 
or  less,  it  is  better  to  fix  one  year  as  the  time^  in  nMch) 
allowing  for  the  difficulties  that  usually  occur,  it  is  fidv 
to  stippose  that  the  residue  may  be  ascertained ;  thai  be- 
ing the  period  at  which,  as  the  Lard  CkaneM&t  observes^ 
<^  in  the  contemplation  of  this  Court,  the  residue  WQold  be 
formed  as  residue."  {a)  I  think  it  is  impossible  to  look  at 
the  remarks,  which  his  Lordship  makes,  after  reviewing 
tlie  former  decisions,  and  which  form  tliftgummtirigaip  of 
his  Judgment,  without  perceiving  that  be  proceeded  iqsoB 
die  general  principle  that  I  have  memioned. 


It  would  be  extremely  ineonvenient  to  tlunow  tUs 
iabject  into  uncertamty  againj  by  allowmg  minute 
eitttistances  to  break  in  upon  a  rule  so  dearly 
bllshed ;  it  must  be  shewn  that  the  intention  is  qdte  i 
Compatible  with  it,  before  it  shouki  be  made  to  gfcre 
way* 


I  do  not  think  tiiere  is  sufficient  Iiom  to  wummt  a 
d^Nurture  from  the  rule.  It  was  ingeniouily  aigved, 
that  as  the  estates  to  be  purchased,  were  to  lemaia  totlM 
same  uses  as  the  unsettled  estates,  and  as  the  enjoy  iMwai 
of  the  latter  was  to  commence  instanter ;  die  tenant  in 
life  must  iiave  the  same  right  to  the  rents  of  the  fomifltv 
<Mr  die  interest  of  the  fund  intended  to  be  applied  io  tfaa 
pordiase.    This  occurred  also  in  the  case  before  die 


<e)  6  Tm.  #49. 
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late  Master  ot  the  Rolls,  when  the  period  of  one  year 
wma  nevertheless  adopted.  It  does  not  necessarily  prove 
die  intoition  cont^ided  for :  it  is  only  to  avoid  repetition^ 
that  the  newly  purchased  lands  are  given  to  the  use  pre> 
vioosLy  menticoied,  instead  of  stating  them  over  agaiiL 
This  refiarence  to  the  property  antecedently  given,  being 
far  anodior  purpose,  does  not  afford  such  a  guide  to  the 
teitalior's  intention,  as  to  take  the  case  out  of  the  general 
nila.  It  is  a  convenient  rule,  and  I  should  be  unwilling 
to  break  in  upon  it  (a) 

Bill  dismissal  with  costs* 


(?)  S^  SMt  V.  MoUiaifwqM,  3  Mad.  l&l. 


ROWE  V.  WOOD. 


AprU  SO.  23. 
S5.  89.  ' 


II Y  the  bill  filed  in  this  cause  it  aiqpeared,  that  the  After  a  biU 
*  Plaintiff  Jofkm  B/me,  havmg  been  requested  in  JJSiSU"plea 
the  year  1812,  by  Messrs.  Marsh  and  Creed,  to  dose  of  a  subse- 
im  eceottiit  which  he  had  kept  there  for  some  time,  ^^^|^|^|^ 
endie^  lo  ill.  and  P.  W.  Woodj  two  of  the  Defendants,  m  tlie  mat- 
wd  A  Woody  (who  were  alleged  to  be  in  partnership  to-  and  declanng 
gitb^r,)  t&  teke  up  this  account,  and  to  assist  him  with  t^^^pro- 
finrtb^  advanoes.    And  by  an  indenture,  dated  the  14th  law  and  equity 


rfifeii,iaiS,aibrrecitingtbatthe^oaiishadpaidoffthe  n^^jti^'^ 

>urteen 
months  after 


P 
haleww  due  on  that  account,  and  had  accepted  bills  for  fourteen 

tll9  Plaintiff's  accommodation  to  the  amount  of  12,000/.  ^e  execution 

<B0rteln  leases  of  lands  in  the  counties  of  ConvwaU  and  ^^  ^^^  ^S^ 

thWh  which  had  been  mortgaged  to  Messrs.  Mar  A  containing  no 

Wd  Or^  together  with  other  property,  were  assigned  ;>^^^^^ 

respect  to  it, 
than  that  it  had  not  been  waived  or  determined,  was  over-niled,  under  the  circum- 
•taeees  of  the  case,  and  as  not  containing  sufficient  averments. 

Wbeti|cr  a  plea  of  aa  ezecutorv  agreement,  in  the  nature  of  a  plea  puis  darrein 
emtmwmee  at  law,  can  be  allowed  in  equity  ?  Qutiere.  —  SenUde,  that  in  equity,  the 
Jfopm  anJaof  obteining  the  relief  given  at  law  on  a  plea  of  that  nature,  is  by  a  mo- 
HqH  \a  ftay  proceedings,  or  to  dismiss  the  bill. 

Y  4  (with 
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1820.  ^  (with  a  power  of  sale,  in  de&ult  of  payment  after  three 
nuHitbs'  notice)  to  M.  fVoodjfor  securing  to  himself  and  his 
partners  the  above  sum,  and  all  further  advances,  which 
should  be  made  by  them,  ot  M.  Wood  alone,  with  in- 
terest And,  as  a  further  security,  a  judgment  was  en- 
tered up  against  the  Plaintifl^  at  the  suit  of  the  Woods 
for  80,000/.  It  furtheri^peared,  that  in  the  yean  1811 
and  1812,  the  Plaintiff  had  various  dealings  with  the 
firm  diNoUe  and  Huni^  and  afterwards  (a  neir  partner- 
ship having  been  framed)  with  the  firm  of  Nobie^  UaU^ 
Fowler i  and  Co«,  and  for  securing  the  general  hahmon 
that  might  become  due,  had  assigned  to  them  aeveral 
leases  and  other  interests,  in  various  mines  in  the  ooonty 
of  ComwaUj  and  had  given  to  each  firm,  a  warrant  of 
attorney,  to  enter  up  judgment  against  him  for  20^0002. 
In  the  month  of  January  1813,  the  firm  of  NoUe,  NkfUf 
Faeolerj  and  Co.,  being  under  accqptances  for  die  Hain- 
tiff  to  a  large  amount,  stopped  payment,  and  the  Plain- 
tiff applied  to  Messrs.  Woods  for  assistance,  who  dfriined 
interfering,  unless  M.  and  P.  W.  Wood  were  per- 
mitted to  become  the  purchasers  of  certain  shares  in  die 
mines,  to  whidi  the  Plaintiff  although  heat  first refiised, 
was  at  length  obliged  to  ccmsent;  and  accordingly,  by 
an  agreement,  dated  the  6th  of  February  1815,  after  re- 
citing that  jSf.  Wood  had  accepted  bills  of  exdiange^  for 
the  payment  of  the  balances,  which  appeared  due  to  the 
said  partnerships ;  it  was  agreed,  that  upon  payment  of 
these  bills,  all  the  mortgage  securities  and  judgmentSf 
given  to  or  in  trust  for  them,  or  either  (tf  them,  should  be 
assigned  to  M.  Wood,  for  securing  to  him  what  he  should 
pay  in  consequence  of  taking  up  the  Plaintiff's  accounts 
with  those  firms,  or  should  afterwards  advance  finr  his 
accommodation,  with  interest;  and  that  the  Plaintiff 
should  also  at  the  same  time  give  his  bond  and  judgment 
as  a  further  security.  By  another  agreement,  dated 
the  llth  of  February  1815,  and  made  between  die 

FUndir 


bill  then  alleged,  that  upon  the  execution  of 
these  three  last  mentioned  agreements,  the  Plaintiff's  ac- 
count with  the  three  Woods  was  closed ;  that  it  had  not 
exceeded  12,000/.  and  the  balance  due  on  it  was  trans- 
fierred  to  the  Plaintiff's  account  with  M.  Woodf  and  that 
P,  ^.  and  iB.)fra(M2;cease4  to  be  creditors  of  the  Plaintiff 

Bjr 
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Plaintiff  and  M.  Wood^  after  reciting  that  the  Plaintiff       1820. 
was  entitled  to  four  leases  of  mines,  called  Great  and  Lit^ 
tie  Crinnis,  Campdcnmij  and  Appletree^  in  the  county  of 
Cormoally  and  also,  under  difierent  grants,  to  two  streams 
of  water,  which  were  used  in  working  them;  and  that 
in  consequence  of  certain  claims  having  been  set  up  to  the 
mines,  (which  were  then  working,  as  the  biU  alleged^ 
with  great  success,)  the  treaty  for  the  purchase  of  cer« 
tain  shares  therein,  by  M,  Woody  could  not  be  carried 
intoeflfect;  it  was  agreed,  that  M.  Wood  should  pur* 
diase  twenty  sixly-fourth  shares  in  the  mines  and  stodc 
employed  in  working  them,  for  40,000/.,  being  at  the 
rale-of  2000/.  •per  share ;  that  the  profit  of  the  mines 
flhouU  be  balanced  from  the  1st  of  May  1813,  to  the 
time  of  executing  an  assignment  of  them;   and  that 
twoiQr  sixty-fourths  of  the  amount    of  such  profits 
should  be  taken  by  the  Plaintiff,  in  part  of  the  40j000/. 
end  that  the  balance  should  be  secured  by  M.  Wood^a 
aooeptances    to   be   payable   to   the  naintiff,  or  his 
ofder,  six  months  after  date ;  and  then  followed  a  pro- 
miae,  that  M.  Wood  was  to  ha¥e  the  option  of  relin- 
quiahing  the  purchase,  if  the  claims  to  the  mines  should 
not  be  determined  by  the  1st  of  Matf  1815 ;  and  that 
he  was  to  be  held  to  have  done  so^  unless  he  made  an 
dection  within  twenty«one  days  after  that  time. 

A  similar  agreement,  dated  the  11th  of  February 
1813,  was  entered  into  with  P.  W.  Woody  for  the  sale  to 
him  of  four  sixty-fourth  shares  in  the  mines,  for  8000/, 
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I88O:       By  indenture,  dated  the  SOth  of  Jufy  IglS,  which 

dted  that  M.  Wood  had  aatisfled  Plaintiiflr's  acooniil  and 
engagements  with  the  firms  of  Noble  and  Huai,  and  JMh, 
MufO,  Fmler,  and  Cq^  all  the  seourititi  and  thft  two 
judgments  for  10,000/.  each»  which  wera  given  to  diem 
l^  the  Blaintifg  wi^e  assigned  to  M.  Wooi^  9^  «#ried 
upon  by  the  a^reemc^t  of  the  6th  of  f^.  1819.  And 
by  indentiTO  dated  the  91st  QfJtify  1818*  tha  Pl§i«l)ff 
adnowledged  that  there  was  a  balwce  of  SS^fiTi/*  if> 
due  to  M.  Woody  on  acoQunt  of  Im  paym^tp  to  ihem 
flno^  and  thereupon  oonfiimed  the  les$  deed  ^  andmdi 
die  propecty  asaignid  by  it  e  e^cnin^  to  M^  Wif^  fcr 
all  monies  he  had  the0>  or  ahoidd  t^omf^/^  ^Afn»  0m 
namtiff's  aecQunt,  with  1^  pamr  to  itU  1^  Ami 
months^  aotico  to  pay* 

Hie  bill  AurAer  eU^g^  thai  the  IsmUliew  «f  thi 
mfam,  wliidiy  before  the  exewtkm  of  the  aitifilei  of  ibi 
nth  ef  JUrttfiy  1819^  hfid  been  oonductod  t(Sr  At 
Plaintiff  in  his  own  name,  waa  afterwards  ONTiod  (Ml  I9 
Mm,  and  M.apd  P.  m  Wemi,  and  thai  after  thftS^ntitf 
Mfy  ltS\$i  in  eonsequence  oPreeeipta  and  pajrnifMMi  hf 
Ml  ffhod,  ihere  subsisted  an  unsettled  aooaunl  bstareen 
Vka  and  the  Plaintiff:  that  m  the  Mth  of 
1814,  M.  ffbod  transmitted  to  Plaintiff  a  general 
count  up  to  the  Slst  of  December  1813,  consisting  of 
two  parts;  one,  of  the  payments  on  account  of  the  irm 
Nobh  and  Himi,  and  NobU,  Hunij  Fomievs  and  Go. ;  and 
the  other,  a  debtor  and  creditor  acoou^t  between  theesj 
from  November  1812,  including  the  advances  to  Messrs. 
JfariA  and  Cre^df  and  on  which  a  large  casA  balance 
appealed  in  &Your  of  the  Plaintiffs  Upon  this  geBM»«l 
account,  which  included  Yarious  acceptanoes  entered  into 
by  Woodf  51,7061.  10s.  afqp^ared  to  be  doe  to  him  |  and 
iirtthoot  examining  it,  the  Plaintiflg  In  the  foUomag  Mkfjf 
allowed  a  judgment  fc»  SO^OOOf.;  to  be  enlsred  19 

agauist 
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mgmnat  him.  Some  time  afterwards  anotker  aceount,  in  18fO. 
flontiniiatiou  of  the  former  one,  was  sent  by  M.  Wood  to 
the  Plaintiff  and  there  then  appeared  a  cask  balance  to 
aitill  greater  amount  m  his  favour,  which  he  contended 
ought  to  have  been  set  off  against  the  account,  in  respect 
of  payments  tpthe  two  above-mentioned  firms;  and  that9 
Imii  it  been  so  affiled,  H  would  nearly  have  satisfied  that 
aooount 

Befare  the  ddiv^  of  the  last  account,  the  Plaintifi^^ 
by  mdHHtose  d$tfiA  the  14th  of  December  1814,  as- 
•igDcd,  purauant  to  the  agreement  of  the  11th  cfHk* 
kmtuy  1818,  twenty  sixty-feurth  shares  In  the  mines  to 
JC  Wootl^  who  covenanted  to  pay  the  babmce  of  ^ 
price  within  seven  days  after  an  account  had  been  nn- 
dered  of  the  profits  of  the  mines,  by  acceptances  pay- 
aUa  six  montha  after  date.  A  similar  assignment,  dated 
dw  lath  of  December  1814,  was  made  to  P.  W.  Wood 
of  kii  faur  sixty*fourth  shares. 

Ift  vas  then  stated,  that  in  the  month  of  Mitrehf 
IftlSf  B.  Wood  took  possession  of  the  mines  as  ag^t 
of  Mm  Woodf  and  had  since  continaed  in  possesion 
of  Acm»  and  had  received  all  the  profits,  hut  hsA 
woriced  them  in  a  veiy  improp^  inanner.  The  Pbin- 
ttf  alleged^  that  ha  had  trannnitted  to  M.  Wood  an 
acooimt  of  the  profits  of  the  mines  since  the  1st  o( 
Mmf  1818)  and  had  firequently  requested  bin  to  settle 
aooconta;  but  (hat  bo  and  B.  Wood  insisted,  that  large 
sums  were  due  to  the  latter  for  his  agency,  and  to  J9.  and 
P.  W.  Woodj  for  commission  on  monies  received  by  the 
aale  of  ofe  since  the  Ist  of  Jlfi^  1818:  to  these  charges 
Ae  Pkdntifi^refiised  to  consent,  as  he  had  never  agreed 
to  allow  any  such  commission,  and  never  retained 
A  Wodd  as  his  agent,  except  in  one  insCanoe^  to  reeave 

a  sum 
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1820.  a  sum  of  money  for  him,  and  except  that  B.  Wood  grft- 
tuitously  offered  his  services,  of  which  the  Plaintiff 
availed  himself.  It  was  further  stated,  that  M.  and 
P.  W.  Wood  having  alleged,  that  the  shares  had  been 
sold  to  them  at  too  high  a  price,  the  Plaintiff  o£feied  to 
take  them  back,  but  they  insisted  on  keeping  them  and 
referring  the  matters  to  arbitration;  and,  accordingly, 
by  indenture  dated  the  2 6ih  of  October  1815,  all  mat- 
ters in  difference  were  referred  to  arbitration ;  but  the 
time  for  making  the  award  having  expired,  the  reference 
became  void:  during  this  proceeding,  accotints  were 
delivered  in  by  both  parties,  by  which,  exclusive  of  the 
liabilities  of  M.  Wood  under  acceptances  then  outstand- 
ings each  party  claimed  to  be  entitled,  as  against  Ae 
other,  to  a  considerable  balance. 

The  bill  next  alleged,  that  afler  the  month  of  JVonoM- 
ber  1812,  the  Plaintiff  transmitted  to  Af.  Wood  certain 
blank  bills  signed  by  the  Plaintiff  as  drawer  or  aocqitor, 
to  the  amount  of  ^£50,000.,  and  that  Af.  Wood  had  ne- 
'gociated  several  of  them  for  hb  own  use,  and  had  also^ 
since  the  time  B.  Wood  took  possession  of  the  mihesy 
carried  on  the  business  of  the  mines,  and  issued  bills 
contrary  to  the  Plaintiff's  wishes,  in  the  name  of  tlie 
OrinrUs  Mine  Company:  and  further,  that  in  Jme 
1816,  he  sent  two  notices  to  Plaintiff  one  of  which 
stated,  that  unless  his  account  was  satisfied,  he  should 
proceed  to  enforce  his  securities ;  and  the  other,  that 
he  considered  the  sale  of  the  twenty  sixty-fourth  shaies 
as  void,  on  the  ground  of  fraud. 

On  the  8th  of  June  1816,  M.  Wood  issued  executiont 
on  the  judgment  which  had  been  assigned  to  him  by 
the  firm  of  NoUe  and  Huntj  for  the  amount  of  the  cadi 
balance  which  he  had  paid  to  them,  and  interest  thereon, 
lind  notwithstanding  the  Plaintiff's  requests,  had  refused 

to 
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to  stop  proceedings  under  it,  or  to  come  to  a  settle*     ^  18£0« 
ment  of  accounts. 

The  bill  charged,  that  by  the  indenture  of  the  21st 
of  Jubf  181S,   Af.  Wood  agreed^  in  consideration   of 
having  his  former  securities  extended  to  his  gtoeral 
balance,  not  to  act  upon  his  securities,  except  according 
to  the  provisions  of  that  deed ;  and  that  he  had  no  right 
to  keq>  the  account  of  the  transactions  with  the  firm 
of  NMe.  and  Company,   in  which  the   PlaintifiP  was 
charged^  with  interest  distinct  fi'om  the  general  account, 
in  which  he  admitted  himself  the  Plaintiff's  debtor. 
The  bill  also  charged,  that  M.  and  P.  W.  Wood  ought 
to  be  considered  partners,  and  next  a  variety  of  circum- 
stances, which  tended  to  show,  as  had  been  alleged,  that 
Jf.  and  P.  W.  Wood  were  both  bound  by  their  con* 
tracts  for  the  purchase  of  the  shares  in  the  mines;  that 
there  had  been  no  firaud  or  misrepresentation  as  to  the 
produce  of  the  mines ;  that  the  payments  of  the  pur* 
chnse  money  had  only  been  postponed,  till  the  accounts 
could  be  settled;  and  that  there  was  no  ground  for 
throwing  back  these  shares  on  the  Plaintiff;  and,  fiirther, 
that  in  the  accounts  rendered  by  M.  Woody  there  were 
sevend  improper  charges,  and  amongst  .others,  a  hsgt 
aom  for  ship-timber,  which  was  charged  to  the  Plaintifl^ 
butooj^t  to  have  been  carried  to  the  mine-account; 
and  tha^  in  foct,  if  the  accounts  were  foirly  taken,  a 
balance  would  be  found  due  to  the  Plaintiff. 

The  prayer  of  the  bill  was,  for  an  account  of  the  afore- 
said dealings  and  transactions,  and  that  Af.andP.  W.  Wood 
might  be  declared  partners  with  Plaintiff  and  that  an  ac- 
count might  be  taken  of  the  profits  of  the  mines,  &c.  on 
that  footing;  or,  if  the  Court  should  be  of  opinion  that 
they  were  not  partners,  that  a  like  account  might  be  taken 
of  the  profits,  and  that  the  Plaintiff  might  have  credit 

for 
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l9Wi  for  liiem,  tad  the  blank  and  odier  bilb  vmnd  in  tbi 

TTJ'JT'^  name  of  the  Crintiis  Mine  Company^    or  be  indem^ 

v:  ;iified  against  them;  and  that  upon  being  paid  what 

^^^  8ii6ltld  be  femid  due,  the  Ddfimdants  mi^  deliver 


tip  possenion  of  the  mines  uid  stock,  takA  might,  in  tlie 
iheBD  time,  be  restrained  from  issuing  or  iiqujiriiiling 
any  of  tlie  blank  or  other  bills,  or  using  the  name  ti 
the  Critmit  Mhie  Company;  and  al^  for  an  iiijiinedba» 
to  retrain  M^  Wood  from  procdedang  in  tbe  nkoMOkM^ 
Mid  from  all  other  proceedings  at  law^  andiw  d»s  ^ndg^ 
stents  or  odierwise^  and  likei^  to  rescrain  Ate  iteril^ 
(who  was  made  a  Defendant)  from  aeUix^  die  Fliintiff*a 
euecis* 

The  bill  was  filed  on  the  iMh  dT  tlUEy  16lf^  Mi  on 
the  19tli<0r  fh^  same  motadi^  Ae  eta^emaita  coHtateid  i^ 
it  b^ing  supported  by  affidavits^  an  faijnnctimitd  ikM^tBi 
l^rodstedfiigs  under  due  iesteeutfon  ^mm  bpplMftr  ^tf*  jNMf^ 
end  waigranted. 

A  joint  and  sey^al  euHwlnr  \inia  pi«pek)ed  for  M.  end 
R  fK  Wood\  and,  iik  khe  Mondi  K^Naoekhet  f Stt^  wuft 
sworn  to  by  M.  Wood^  with  ah  undentanding  (itt  wna 
atatnd  in  an  affidarit  afterwards  filed  bp^  him,)  tfeM 
JPi  ^.  Wood  should  not  be  <3afled  (on  «»  ir#e8r  In  ii^ 
until  certain  proceedings  then  pending  in  «n  ^jjeotniMit 
whidi  related  to  the  mines,  should  be  dieiMininddL 

On  the  29th  oi  January  1818,  on  an  application  of  the 

idwriff  for  the  i^ipdntment  of  a  reoetv^r  ef  liie  ^iikts, 
whieh  had  been  levied  under  the  escecutioni  iMl  otder 
was  accordingly  made  with  theicenaent  of  alljiaftSe^  Mid 
tise  appmntment  was  afiemmrdi  compteted^  and  lide 
usual  recognisances  were  cantered  into. 

^    Until  the  month  of  Mty  1819|  no  furtto  step  ^km 

taken 
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taken  in  the  cause,  wheh  die  PlaintifP  fmnd  an  attach^       ISM. 

mentt  returnable  immediately,  against  P.  W.  Wood^  for 

want  of  an  answer.  Notice  of  a  motion  havingbeen  giren 

to  seiaside  this  attachment,  affidatits  of  what  had  takeii 

place  in  the  intermiediate  time,  were  filed  by  both  parties. 

On  the  dlst  of  My  1819,  the  Lard  Chancdkit^  ttpon 

die  gitmnd  that  the  attachment  had  issued,  without  a  full 

commnnication  with  the  defendants,  as  to  the  steps  which 

they  intended  to  take  in  the  cause,  ordered  it  to  be  set 

aside  without  costs,  and  without  prejudice  to  any  future 

pnioeedhigs. 

On  the  Tth  of  August  181d,  P.  W.  Wood^  instead  of 
swearing  to  the  answer  which  had  been  prqmred  for  him^ 
self  and  1£  Woody  put  in  the  following  plea ;   that  sinds 
the  said  bill  of  complaint  was  esdiibited,  the  said  compIainJ> 
ant  and  the  said  M.  Wood  and  P.  W.  ffood,  being  muta^ 
ally  desutms  of  detemiming  all  proceedings  mider  the 
said  bQl  of  complaint,  the  said  JB.  Wood^  in  the  said  bill 
named^  as  agent  for  and  on  behalf  of  the  said  M.  Wood 
and  Pi  W.  Woody  as  also  in  his  own  individnd  capacity 
add  bdialf,  and  the  said  complainant  did,  for  diat  puf^ 
post  amongst  oth«-s^  on  or  about  the  ^Ydi  day  of  Mi^ 
181^  make  and  ebter  into  and  duly  sigh  an  agreemient 
in  writings  in  the  words  and  figure  following,  tlial  is  tO 
sajj  *^  We,  the  undersigned,  hetieby  muttially  i^ree  to 
"  thefoUowing  effect;  dial  Wheal  ReffM  forms  part  Of 
<<  CsmpAm)^  Set,  and  is,  thertfore^  included  in  die  said 
<<  to  H  and  P.  Woody  and  also  in  the  mortgage  secu- 
^  rides  to  JUL  Woodt  but,  as  she  has  made  no  ^rOSt  uji 
^  tb  diis  time^  the  accounts  respiecting  the  same  shall 
^.  not  be  taken  one  way  or  the  other ;  but^  from  that 
'^  date^  the  mine  accounts  during  the  possession  of 
'<  J.  Baaxy  and  also  during  the  possession  of  M.  Woody 
*<  to  be  setded  as  per  deed,  dated  on  or  about  December 
^  I8i4|  bctvreeii  the  undersigned  if  possible,   if  not^  by 

*^  two 
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^^  two  indi&rent  persons,  one  to  be  named  by  eadi  of 
*^  the  undersigned. — All  the  ship-timber  now  undisposed 
**  of  to  be  taken  at  a  valuation  of  two  indifferent  per- 
'^  sons,  and  if  they  do  not  agree,  then  to  call  in  a  third: 
^^  and  the  same  to  be  charged  to  the  mine  aocount. 
*'  M.  Wood  to  give  J.  Bxme  1,  2,  3,  4,  and  5,  by 
^^  equal  instalments,  for  the  payment  of  the  balance  due 
*'  upon  making  up  the  accounts,  which  is  agreed  to  be 
^  done  without  delay,  between  the  said  M.  Wood^ 
^^  P.  Woody  and  J.  Rowe ;  but  whatever  «/•  Boat  may 
^  deliver  in  stores  to  the  mine,  including  the  befinre- 
'^  mentioned  ship-timber,  as  well  as  his  proportion  of 
^  the  profits,  to  go  towards  the  next  instalment  cbming ' 
^^  due,  but  M.  Wood  to  be  paid  as  much  sooner  as  the 

'^  profits  may  amount  to •     «7.  Rowe  agrees  to  the 

^^  charge  of  1000/.  per  year  to  the  mines  for  B.  Wood^s 
'^  services.  Jtf.  Wood  to  remain  in  fiill  possession  of  the 
*'  mortgage-property,  as  he  is  at  present,  but  «/•  Bawe 
^^  to  have  the  controul  of  the  working  part  of  the  mine ; 
<'  JB.  Wood  to  receive  and  pay  every  things  and  to  piu>- 
^  chase  and  manage  all  the  stores.  —  The  injunction  to 
^  be  immediately  dissolved,  and  the  execution  with« 
^  drawn,  and  all  proceedings  in  law  and  equity  to  cease 
^<  between  J.  Bowe  and  M.  and  P.  Wood.  —  When 
^  J.  Bawe  has  paid  the  balance  of  the  account  due  to 
^<  3f.  Wood,  and  making  up  all  accounts  between 
^  and  the  said  M.  and  P.  Wood,  the  securities  to  be 
^  assigned.  —  Should  any  difference  arise  hereafter  be- 
<*  tween  the  said  «7.  Bawe  and  Af.  and  P.  Wood,  the  same 
^<  to  be  left  to  two  indifierent  persons,  one  chosen  by  each 
«  party;  and  if  they  cannot  agree,  athird  to  be  called  in. 
€i  ..  Should  any  deeds  be  required  to  carry  the  above 
<<  arrangement  intoefiect;  the  same  to  be  prepared  by 
<<  Mr.  Joseph  Edwards,  as  advised  between  the  partieSi*-^ 
*<  J.  Bawe  to  assign  t(X  J3.  Wood  all  his  property  and 
<<  debts  for  the  benefit  of  his  common  creditors^  thqr 

<<  agreeing 
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^*  i^preeing  not  to  proceed  against  him  in  law  or  equity        1820. 
**  for  five  years,  from  the  1  st  of  Jutie  next  —  All  pay-     ^  p  "7^ 
^  ments  and  receipts  to  be  made  by  B.  Wood,  and  what  v. 

"  purchases  may  be  required  for  carrying  on  any  of  the  >^op»- 
**  works  of  the  said  J.  Heme  to  be  made  by  the  said 
^  B»  Wood :  but  the  management  of  the  said  works  to 
*'  remain  under  the  controul  of  tlie  said  J.  Ronoe : 
**  the  said  B.  Wood  making  sucli  dividends  within  the 
^  five  years,  as  he  may  be  enabled,  from  the  monies 
^  in  his  hands.  —  «7.  Ravoe  not  to  draw  for  molie  than 
•*  10002.  per  year  from  his  estate  for  his  maintenance.  — 
**  B.  Wood  to  charge  5s.  per  cent,  on  all  the  monies  he 
'*  receives,  for  his  trouble,  and  also  to  charge  what  other 
^^  actual  expences  he  may  pay  or  incur ;  but  the  5&  pet* 
'*  cent,  to  include  all  other  commissions.  Dated  the  27th 
«  day  of  May,  1818.  B.  Wood,  for  self,  M.  and  P.  Wood; 
•*  Joshua  Bxme:^^  —  as  by  the  said  agreement  in  writing, 
reference  being  thereunto  had,  would  appear.  And 
the  said  defendant  P.  W.  Wood  averred  that  the  said 
B.  Wood^  at  and  before  tlie  time  of  the  signature  of  the 
said  agreement  by  him  and  the  said  complainant,  was 
duly  authorized  and  empowered  to  enter  into  and  sign 
such  agreement,  as  agent  for  and  on  behalf  of  the  said 
P.  W.  Wood  and  the  said  M,  Wood ;  and  that  by  die 
proceedings  in  equity,  which  by  the  said  agreement 
it  was  stipulated  should  cease  between  the  said  com- 
plainant and  the  said  M.  Wood  and  P.  W.  Wood,  were 
meant  and  intended  the  proceedings  in  this  present  suit; 
and  that  at  the  time  when  the  said  agreement  was  en- 
tered into  and  signed,  there  was  not  nor  were  any  other 
suit  or  proceedings  in  equity  between  the  said  com- 
plainant and  the  said  M.  Wood  and  P.  W,  Wood,  or 
either  of  them,  than  this  present  suit  and  the  proceedings 
therdn ;  and  the  said  P.  W.  Wood  further  averred,  that 
die  said  agreement  hod  not  been  waived  or  determined, 
but  was  then  subsisting  and  in  full  force  ;  and  he  there- 
VoL.  I.  Z  fore 
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fore  pleaded  the  matters  aforesaid,  in  bar  to  the  said 
complainant's  bill  of  complaint,  and  the  relief  and  dis- 
covery thereby  sought. 

This  plea  was  set  down  by  the  Plaintifl^  and  was  ar« 
gued  before  his  Honour  the  Vice-ChaneeUor^  who  was 
pleased  to  allow  it. 

Against  the  order  of  the  Fice^Chancettof'^  allowing  the 
plea,  the  Plaintiff  presented  a  petition  of  appeal^  which 
came  on  now  *to  be  heard,  (a) 


April  20.  29. 


Mr.  Home^  Mr.  Montagu^  Mr.  ShadweUy  and  Mr. 
Knighty  for  the  Plaintiff 

This  plea  is  bad,  both  in  substance  and  form,  and 
cannot  be  supported  upon  principle. 

I.  The  agreement,  if  it  had  been  under  seal,  could 
not  be  considered  as  a  release  of  all  actions  or  causes 
of  actions  then  pending:  and  the  plea,  therefore,  could 
not  have  been  sustained  as  a  plea  puis  darrein  continue 
ance,  though  it  might,  perhaps,  have  been  the  subject 
of  a  cross-action.  In  equity  there  can  be  no  difierenoe ; 
it  might  be  the  foundation  of  a  new  suit,  but  cannot  be 


(a)  The  PlaintiflT  having  stated,  in  his  petition,  that  he  bad  been 
fhiudulently  induced  by  the  Defendants  to  sign  the  agreement,  the 
couotel  for  the  Defendants  were  desirous  that  this  matter  should  be 
expunged;  but  the  registrar  refused  to  draw  up  any  order  of  refer- 
ence for  impertinence,  on  the  ground  that  there  was  no  instance  in 
which  it  had  been  done,  and  that  the  names  of  the  two  counsel  who 
«gn  the  petition  were  always  considered  a  sufficient  guarantee  that 
it  contains  nothing  improper.  The  counsel  for  the  Plaintiifjustified 
the  insertion  of  this  allegation,  on  tlie  ground  that  it  had  been  pre- 
viously stated  in  an  affidavit  filed  in  the  cause. 

a  bar 
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a  bar  to  the  present.  It  is  pleaded  in  bar  to  the  1820. 
whole  bill,  but  it  does  not  cover  every  thing  in  dispute ; 
many  questions,  as  that. of  partnership,  are  left  undeter- 
mined. One  of  the  objects  of  the  bill  was  to  restrain  the 
Woods  from  issuing  bills;  yet  the  agreement  does  not 
allude  to  it.  In  the  next  place,  the  agreement  is  en- 
tirely executory,  and  the  provisions  contained  in  it  are 
extremely  vague:  so  far  from  settling  ail  disputes,  it 
must  occasion  litigation,  and  give  rise  to  a  multiplicity 
of  suits;  the  accounts,  in  settling  which  the  Court  is 
very  unwilling  to  give  up  its  jurisdiction,  are  to  be  set- 
tled between  the  parties,  if  possible.  ITiere  are  several 
provisions  for  referring  matters  to  arbitration,  which,  of 
course,  does  not  exclude  the  jurisdiction  of  the  Court. 
In  Street  v.  Rigby  {a\  a  plea  of  an  agreement  to  refer  to 
arbitration  was  held  bad.  In  two  cases,  in  the  event  of 
any  difierence,  a  third  person  is  to  be  called  in ;  but  by 
whom  he  is  to  be  appointed,  is  not  stated:  the  accounts 
are  to  be  taken  without  delay ;  there  is  no  pretence,  nor 
is  there  any  averment  that  that  has  been  done.  The 
agreement  is  most  inequitable :  every  advantage  is  given 
to  the  JVoodsy  but  nothing  is  secured  to  Bawe.  In 
arguing  the  plea,  the  allegations  in  the  bill  must  be 
taken  to  be  true :  Bawej  in  the  agreement,  admits  that  a 
debt  is  owing  by  him,  though  the  bill  allege  that  he  is 
a  creditor  for  a  large  sum;  the  charge  of  1000/.  for 
B.  Wood's  services,  which  is  altogether  resisted  by  the 
bill,  is  agreed  to,  and  he  is  to  purchase  and  manage 
every  thing,  although  he  has  greatly  injured  the  mines. 
It  is  true^  Rowey  according  to  the  agreement,  is  to  have 
the  controul  of  the  working  part  of  the  mines;  but  how 
is  that  possible^  when  he  is  not  to  be  at  liber^  to  draw 
a  single  shilling:  all  payments  are  to  be  made  by 
B.  Wood;  Bonoey  for  his  own  use,  however  profitable 

(a)  6  Vet.  815. 
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the  mines  may  be,  is  only  to  be  allowed  10002.  per 
annum.     He  is  placed  in  the  condition  of  an  insolTeiit 
debtor  by  the  assignment  of  his  efi^ts ;  he  consents  to 
commit  an  act  of  bankruptcy  at  a  time  when  he  was  not 
a  free  agent;    there  is   no   averment  that  his  other 
creditora  have  consented,  and  they  are  persons  over 
whom  die  Defendants  have  no  controul ;  if  part  of  the 
consideration  fails,   the  whole  agreement  &lls  to  the 
ground:    it  was  entered  into  by  him  when  in  great 
distress;   an  execution  had  been  issued  against  him, 
on  a  judgment  for  20,000/. ;  and,  as  one  of  the  company, 
he  was  liable  to  bills   to   a  great  amount      This  is 
an  agreement  which  a  court  of  equity  would  never 
execute ;  and,  under  the  circumstances  which  have  been 
stated,  it  will  not  oblige  the  poity  to  file  a  new  bill  to 
set  it  aside ;  nor  will  it  allow  it  to  be  a  bar  to  proceed- 
ings instituted  in  order  to  extricate  him  from  his  distress. 
Besides,   the  agreement  cannot  now  be  carried  into 
effect:   all  proceedings  have  not  ceased;  process  has 
issued  since  this  agreement  was  executed,  and  your 
Lordship  has  judicial  cognizance  of  that  fact:  it  would 
l>e  great  injustice  to  compel  the  execution  of  part  of 
this  agreement,  when  the  whole  cannot  be  performed. 


II.  TIic  Court  will  look  at  this  plea  with  as  much 
strictness  as  a  Court  of  law  would  (a);  being  in  the 
nature  of  a  plea  jmis  datrein  continuance^  it  ought  to 
have  been  pleaded  to  the  further  maintaining  of  the 
suit,  and  not  in  bar :  such  would  have  been  the  case  at 
law;  Rainb(AD  v.  WorralHJb\  Le  Bret  v.  PapiU(m.{c) 
Where  tiie  conditions  of  an  agreement  are  precedent* 
or  simultaneous  and  mutual,  the  party,  in  pleading 
it,  must  aver  that  he  has  dpne^  or  was  ready  and  willing 
to  do,  what  was  to  be  done  on  his  part :  here  is  no  such 


(fl)  Mitf.  237. 
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avernienU  The  Viee'Chancellm*  seemed  to  think  tliat 
the  plea  must  have  contained  such  averment,  if  the 
conditions  had  been  precedent;  but  here  they  were 
simultaneous:  it  is,  however,  as  necessary  in  the  one 
case  as  the  other.  The  plea  says  that  the  agreement 
has  not  been  waived  Sfc. :  it  is  impossible  to  take  issue 
upon  such  a  statement  as  that.  There  is  no  averment 
that  Wheal  Regent  is  the  mine  in  question;  it  is  not 
described  in  the  bill :  the  agreement  states  it  to  be  part 
of  Campdawn ;  but  there  is  no  averment  that  such  is  the 
case.  The  accounts  are  to  be  settled  as  per  deed,  dated 
December f  1814;  but  there  is  no  averment  to  identify 
it  witli  that  stated  in  the  bill;  there  may  have  been 
many  deeds  of  tliat  date.  There  is  no  averment  that 
Rffw^s  creditors  have  concurred;  or  that  the  exe- 
cution has  been  withdrawn ;  or  that  the  accounts  have 
been  taken,  although  they  were  to  be  taken  without 
delay,  and  the  plea  was  not  filed  until  more  than  a 
year  after  the  agreement  was  executed.  If  the  plea 
had  contained  these  averments,  issue  might  have  been 
joined  on  tliem :  they  must  be  proved  before  the  agree- 
ment can  be  {>ermitted  to  stand ;  and,  as  the  plea  in  that 
case  would  not  bring  the  suit  to  one  point,  but  would 
tender  a  great  many  issues,  it  would  be  bad.  This 
is  not  a  case  in  which  the  Court  will  permit  an  amend- 
ment: indeed  it  would  be  useless,  as  die  agreement 
cannot  now  be  carried  into  efiect. 


529 


in.  This  plea  cannot  be  supported  upon  principle, 
and  no  authority  or  precedent  can  be  cited  in  its  &vour. 
The  Court  should  have  the  means  of  ascertaining  the 
conduct  of  the  parties  at  the  time  the  agreement  was 
executed ;  and  the  plaintiff  ought  to  have  an  opportunity 
of  meeting  the  plea  by  facts,  as  fraud  and  oppression 
when  the  agreement  was  entered  into,  which  would  de- 
prive the  Defendant  of  the  benefit  of  it :  a  course  of 
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1820.  pleading  which  prevents  these  things  from  being  ascer- 
tained ought  not  to  be  allowed.  The  plaintiff  can  only 
take  issue  upon  this  plea,  or  set  it  down  to  be  argued ; 
and  the  former  course  would  be  useless,  because  there  is 
no  doubt  that  he  executed  the  agreement:  he  cannot 
amend,  because  the  matter  has  occurred  subsequently 
to  the  filing  of  the  original  bill ;  he  cannot  file  a  supple- 
mental bill,  until  the  plea  has  been  disposed  of.  At  law 
this  defence  might  have  been  met  by  a  special  repli- 
cation ;  this  cannot  be  done  in  equity,  which  alone  is  a 
sufficient  ground  for  over-ruling  the  plea.  If  the  Defend- 
ant had  set  up  this  agreement  in  his  answer,  the  Plaintiff 
might  have  filed  a  supplemental  bill ;  he  cannot  do  this 
with  reference  to  matter  contained  in  a  plea^  Lord 
'  Bedesdale  does  not  hint  at  such  a  thing.  If  the  agree- 
ment is  binding,  the  Defendant  can  file  a  bill^to  have  it 
carried  into  execution. 

Mr.  Healcly  Mr.  Sugdai^  and  Mr.  Sidebottam^  for  the 
Defendant. 

This  plea,  if  it  had  been  under  seal,  would  have  been 
good  at  law ;  an  agreement  to  forbear  suit  amounts  to  a 
release,  and  may  be  pleaded  as  such :  by  analogy,  this 
may  be  done  in  equity.     The  rule  in  equity,  that  a  re- 
lease must  be  pleaded  undep  seal,  applies  only  to  the 
form  of  pleading  it ;  the  agreement  constitutes  the  bar. 
The  great  point   in  dispute  between  the  parties  was, 
whether  the  accounts  were  to  be  taken  as  between  part- 
ners, or  as  between  mortgagor  and  mortgagee  ;  that  is 
put  an  end  to :  they  are  to  be  partners  as  agreed  to 
by  the  deed  executed  in  December ^  1814.     The  bill  cer- 
tainly prayed  an  injunction   to  restrain  the 'Defendant 
from  accepting  bills,  but  it  has  never  been  applied  for, 
al.tliough  Uie  bill  has  been  filed  four  years :  this  shows 
Uiat  it  was  not  a  material  point  in  dispute ;  tlie  agree- 
ment, however,   e^ictends  to  every  thing.      It   is  said, 

that 
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that  tlie  agreement  is  uncertaini  and  entirely  executory :         1B20. 
the  Court  is  frequency  in  the  habit  of  construing  agree- 
ments much  less  intelligible  r  that  which  is  agreed  to  be- 
done^  is,  in  equity,  considered  as  done ;  every  thing,  as  far 
as  was  possible,  is  concluded  by  this  agreement.   In  case 
disputes  arise,  they  are  to  be  referred  to  arbitration ; 
that  clause  does  not  invalidate  the  agreement :  the  ques>- 
ttOB  is  not,  in  what  cases  the  Court  will  hold  the  party 
bound  by  it.     In  Street  y.  Rigby  the  plea  was  over-ruled 
'  on  several  grounds,  not  applicable  to  this  case ;  the  last 
was,  that  an  agreement  to  refer  did  not  imply  a  cove- 
nant not  to  sue;  but  here  there  is  an  express  agreement 
not  to  sue.     It  is  no  objection  to  the  agreement,  that  the 
parties  may  hereafter  disagree;  although  it  may  give 
rise  to  new  suits,  that  has  nothing  to  do  with  the  ques- 
tion, whether  the  present  one  is  not  put  an  end  to.     It 
was  argued  that  tlie  plea  admitted  all  the  allegations  in 
die  bill:  if  it  did,  it  would  only  be  for  ^the  purpose  of 
aigument;  but  that  is  not  the  feet;  it  rests  on  the  agree- 
ment, which  n^atives  almost  every  thing  contained  in^ 
it.    Many  of  the  charges  in  the  bill  are  the  suggestions 
of  the  pleader's  fancy ;  but  how  differently  do  the  ac- 
ooimts  stand,  when  Rawe  comes  to  settle  them  by  exe- 
cuting a  solemn  instrument.     The  agreement  is  perfectly 
fidr  on  the  part  of  the  Woods  :  instead  of  seUing  Sow^s . 
proper^  immediately,    five  years   are  given  him   for 
payment  of  the  debt;  having  availed  himself  of  this 
indulgence,  whicli  forms  one  of  the  considerations  of  the 
agreement,  he  insists  upon  carrying  on  the  suit     The 
stipulation  respecting  the  other  creditors,  is  not  a  con- 
dition attaching  upon  the  other  parts  of  the  agreement ; 
if  they  come  in,  they  are  to  have  the  benefit  of  it;  Roioey 
as  &r  as  was  possible,  is  secured  against  them :  if  they 
dioold  not  c<mie  in,  the  Woods  could  not  refuse  to  per- 
form the  agreement   Bowe  would  say  he  never  stipulated 
that  they  should  agree.     The  important  part  of  the 
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agreement  is,  that  all  proceedings  are  to  ceased  haw 
not  the  parties,  as  &r  as  their  words  and  intention 
could  do  it,  put  an  end  to  this  suit  ?  The  Court  is  not 
called  upon  to  say  whether  it  will  or  will  not  perfbrm 
this  agreement;  it  is  merely  set  up  as  a  defimce,  which 
is  the  great  distinction  in  this  case.  If  this  agreement 
had  come  before  the  Court  upon  motion,  it  would  not 
have  said  that  this  instrument  is  to  be  considered  as  a 
mere  nullity*  The  Woods  were  not  bound  to  withdraw 
the  execution,  until  the  injunction  was  dissolved,  and  the 
receiver  was  appointed  with  tlie  consent  of  the  Plaintiff  f 
and,  in  &ct,  the  appointment  was  perfectly  consistent 
witli  the  stipulations  in  the  agreement. 

II.  The  averments  whicli,   it  is  contended,  should 
have  been  introduced  into  the  plea,  are  not  only  unne- 
cessary, but  would  have  been  improper.     If  the  consi- 
derations  in  the  agreement  had  been    precedent   or 
mutual,  then,  as  it  would  have  been  necessary  at  law 
to  have  averred  performance  or  a  readiness  to  perfonn, 
such   averments  might  also   have   been   neceasaxy  in 
equity;  but  that  is  not  the  case  at  law?  it  has  been 
decided  over  and  over  again,  that  where  different  thinga 
are  to  be  done,  and  the  consideration  on  one  ade  does 
j\ot  go  to  the  whole  consideration  on  the  other,  each 
party  may  enforce  the  agreement  against  the  other, 
without  any  such  pleading;  the  other  party  may  enforce 
his  right  by  a  cross-«ction«     Here  some  acts  were  to  be 
executed  at  one  time,  and  some  at  another :  they  were 
neither  precedent,  nor  were  they,  at  least  for  the  purpose 
of  being  simultaneously  executed,  mutual ;  except  as  to 
that^  pait  which  says  that  the  injunction  is  to  be  inune- 
diately  dissolved,  and  that  all  proceedings  shall  cease:  it 
is  impossible  to  say  which  was  to  be  first  performed : 
some  acts  required  the  co-operation    of  all  parties; 
others  required  time  before  they  could  be  completed. 
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!%€  Lord  Chancellor.  1820- 

If  an  application  had  been  made  to  the  Court,  imme- 
diately after  the  execution  of  the  agreement,  to  stay 
proceedings,  it  might,  perhaps,  have  ordered  them  to  be 
stayed,  without  reference  to  what  it  might  do  thereafter. 
When  the  time  arrived  for  certain  acts  to  be  done,  but 
which  still  remained  unperformed,  a  motion  might  have 
been  made  to  set  aside  the  former  order.  I  cannot 
agree  that  a  plea  of  an  executory  agreement,  pleaded 
fifteen  or  sixteen  months  after  certain  things  were  to  be 
done^  is  to  be  treated  exactly  the  same  as  if  it  had  been 
pleaded  the  moment  after  the  agreement  was  executed, 
when  none  of  them  could  have  been  done. 

For  the  Defendant. 

In  point  of  law,  wc  submit,  distance  of  time  can  make 
no  difference :  if  the  agreement,  at  the  time  of  its  exe- 
cution, might  have  been  pleaded  without  such  averments, 
lapse  of  time  cannot  have  altered  the  rights  of  the  par- 
ties under  it:  the  instrument  must  receive  the  same  con- 
struction in  law  and  equity;  each  party  has  a  cross- 
right  of  action  against  the  other  for  any  breach  of  the 
agreement  on  his  part,  and  might  maintain  such  action, 
although  he  had  broken  every  one  of  the  conditions  he 
was  bound  to  perform. 

7^  LfORD  Chancellor. 

That  may  be  the  case  in  a  court  of  law ;  but  if  you 
come  into  equity,  you  must  do  equity. 

For  the  Defendant. 

But  here  the  party  avers  that  the  agreement  has  not 
been  waived ;  but  is  in  ftiU  force :  must  he  not  be  taken 
to  say,  he  has  done  nothing  which  prevents  it  being  a 

subsisting 
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1820.  subsisting  agreement?  and  how  can  it  be  in  full  force, 
if  he  has  not  performed  his  part  of  it?  If  other  aver- 
ments had  been  introduced  into  the  plea,  it  would  have 
been  over-ruled  for  tendering  more  than  one  issue.  By 
the  agreement,  Wheal  Regent  is  identified  as  being  part 
of  Campdawn  Set^  and  the  deed  dated  in  December  1814, 
.  of  course  refers  to  that  stated  on  the  record. 

III.  It  is  said,  no  precedent  can  be  found  for  such 
a  plea;  but,  as  no  precedent  can  be  cited  against  it,  is 
it  not  better  to  follow  the  law?  Can  there  be  any 
difference,  whether  the  release  is  executed  before  or 
after  the  bill  is  filed?  If  there  is  any  ground  to 
impeach  it,  in  the  former  case  it  may  be  done  by 
charges  in  the  original  bill;  in  the  latter,  by  filing 
a  new  bill. 

The  Lord  Chancellor. 

I  have  never  heard  of  or  seen  such  a  plea  as  this.  I 
have  heard  of  a  motion  to  stay  proceedings  in  a  cause ; 
but  then,  all  the  circumstances  of  the  case,  and  the  con- 
duct of  the  parties,  could  be  entered  into.  I  admit, 
that,  by  this  agreement,  it  was  intended  that  the  suit 
should  cease  for  ever;  but  there  are  many  cases  in 
which  an  agreement  would  not  be  performed,  although 
there  was  nothing  objectionable  on  the  face  of  it.  If 
the  plea  is  over-ruled,  it  does  not  follow  that  the  suit 
must  go  on.  I  think  this  agreement  would  be  a  ground 
for  a  motion  to  stay  proceedings.  Can  the  proceedings 
of  this  Court  be  stayed  without  an  order  of  the  Court? 
The  agreement  might  have  provided,  that  one  party 
should  move  to  dismiss  the  bill,  and  that  the  other 
should  consent? 

For  the  Defendant. 

Would  it  noi  be  very  inconvenient  to  proceed  by 

motion? 
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motion?  the  Court  would  be  deciding  the  most  import-        1820. 
ant  question  upon  motion,  and  would  be  entering  into 
the  complicated  circumstances  of  this  case  upon  affi- 
davits.    But  if  it  could  be  done,  does  it  necessarily 
exclude  the  party  from  adopting  this  course  ?    A  per- 
son, who)  having  instituted  a  suit,  undertakes  by  agree- 
ment to   relinquish  it,    ought  to  be  bound   by  that 
agreement:  is  it  to  go  for  nothing?     Surely,  a  person 
filing  a  bill  upon  the  ground  of  equitable  relief,  may 
by  an  instrument  of  the  same  or  as  high  a  nature  as  that 
on  which  he  founds  Jiis  relief  put  an  end  to  the  suit. 
The  parties  have  done  every  thing  they  could  to  stop 
it:  of  course  the  record  could  not  be  got  rid  of  without 
appljong  to  the  Court.    Such  an  application  was  not  sup- 
posed to  be  necessary ;  but  if  the  object  might  have  been 
eflfected  by  inserting  those  words,  the  want  of  expres- 
sion, it  is  submitted,  will  make  no  difference;  as  the 
parties  say  all  suits  shall  cease,  the  Court  will  imply, 
that  every  thing  was  to  be  done  which  was  necessary  to 
pot  an  end  to  them.      Cases  of  individual  Cardship  may 
be  suggested ;  but  the  Court  will  not,  on  that  account, 
sacrifice  a  general  rule.    Can  such  an  agreement  never  be 
pleaded?   Suppose  a  bill  is  filed  for  an  account,  and  it  is 
afterwards  agreed  to  settle  it  privately,  and  to  put  an  end 
to  the  suit:  can  the  party  against  whom  a  balance  is 
struck,  say,  and  that,  perhaps,  after  two  years  have 
been  spent  in  making  up  the  accounts,   that  it  shall  all 
go  for  nothing?     It  is  said,  that,  at  law,  there  may  be  a 
•    special  replication :  such  replications,  though  now  fallen 
into  disuse,  have  been  known  in  this  court;  but  every 
aclvantage  which  might;  be  obtained  by  a  special  repli- 
cation, may  be  had  by  filing  a  bill  to  set  this  agreement 
aside :  allowing  this  plea  will  not  prevent  the  Plaintiff 
from  asserting  every  right  he  might  have  had,   if  it 
had  been  over-ruled.     The  Vice-chancellor  thought  he 
might  file  a  supplemental  bill;  the  e£^t  of  it  would 

be 
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1820.  be  ta  bring  back  the  original  one.  Whatever  may 
be  done  with  this  plea,  a  new  bill  must  be  filed  by  one 
party;  and  surely  Bcwe,  who  has  deliberately  executed 
this  agreement,  and  who  now  seeks  to  get  rid  of  it, 
ought  to  be  compelled  to  do  so:  he  has  violated  the 
agreement  by  setting  the  plea  down  to  be  argued ;  and 
the  Court,  by  allowing  it,  would  sanction  that  violation. 

Mr.  Home  in  reply. 

If  this  argument  had  come  before  the  Court  in  the 
form  of  a  bill  to  set  it  aside,  no  defence  could  have  been 
made ;  and  the  other  party  now  endeavour  to  obtain  the 
benefit  of  it,  without  giving  tlie  Plaintiff  any  oppor- 
tunity of  discussing  its  merits.  At  law,  all  facts  ma- 
terial to  the  validity  of  such  an  agreement  may  be 
brought  before  the  Court  by  means  of  a  special  re- 
plication :  that  cannot  be  done  here ;  and  the  monstrous 
injustice  which  it  might  consequently  occasion  in  many 
cases,  and  the  admission  that  it  is  an  experiment,  and 
that  there  is  no  precedent  for  such  a  plea,  are  decisive 
objections  against  it.  Without  again  adverting  to  the 
defects  in  the  plea,  which  have  been  already  noticed, 
will  the  Court  act  upon  an  agreement  which  has  been 
executed  two  years,  when  nothing  has  been  done  in 
pursuance  of  it,  and  when  several  things  contained  in  it 
were  to  be  done  immediately,  and  others  have  been 
actually  done  contrary  to  it?  The  execution  has  never 
been  withdrawn ;  if  that  had  been  done,  the  injunction 
would  have  fallen  with  it.  A  receiver  has  been  put 
into  possession,  and  proceedings  have  been  taken  in 
violation  of  the  agreement;  and  of  these  &cts  your 
Lordship  is  judicially  informed.  This  agreement  could 
never  be  performed  by  a  court  of  equitj-;  and  the 
Defendant,  tiierefore,  cannot  avail  himself  of  it  by  this 
plea,  which  gives  him  the  same  benefit,  as  if  a  decree 
had  been  made  for  its  specific  performance. 

Tke 
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The  Lord  Chancellor.  1 890. 

Before  I  can  finally  determine  this  case^  I  must  look 


into  the  proceedings  that  took  place  both  when  the 
injunction  and  die  attachment  were  granted.  If  I  am 
to  judge  of  this  plea  merely  from  the  contents  of  tlie 
agreement,  it  will  be  my  duty  to  consider  what  was  the 
situation  of  the  parties  when  they  entered  into  it,  and 
bow  far  either  of  them  may  have  waived  any  thing  that 
arises  but  of  it.  I  do  not  recollect  a  plea  of  this  nature; 
and  I  admit  there  is  great  difficulty  in  determining  what 
practice  can  be  adopted,  that  is  not  open  to  some 
difficulties.  I  think  I  recollect  several  instances,  in  The  Court,  on 
which   an   application  has  been   made   to   this   court,  sometiines 

upon  the  frround  that   the   parties  have  entered  into  »tayedpro- 

,  ,  cecdings  in  a 

an  agreement  to  stay  proceedings,  either  when  the  suit  suit,  where  the 

is  connected  with  various  particulars  in  that  airreement,  paries  have 

^  --0  -7   entered  into 

or  standing  singly  on  an  agreement  to  dismiss  the  bill ;  an  agreement 
but  the  application  has  been  made  by  motion.  Sup-  Jj^J^g  '  ^^' 
pose  that  had  been  done  in  this  case;  viz,  a  motion 
had  been  made  to  stay  proceedings  in  this  court,  (which 
is  more  like  a  plea  puis  darrein  continuance  at  law, 
looking  to  the  relief  which  is  given  on  a  plea  of  that 
nature,  than  a  plea  in  bar,)  and  it  had  been  stated  to 
the  Court,  that  it  was  two  years  since  this  agreement 
was  entered  into ;  would  not  the  other  side  say,  Look 
first  into  the  contents  of  the  agreement,  and  tell  us 
whether  it  can  be  carried  into  execution,  or  not;  and, 
in  the  next  place,  if  you  can  satisfy  yourselves  that 
it  can,  they  would  say,  hear  us  upon  this  point ;  whether 
you  ought  now  to  permit  the  party  applying  to  stay 
proceedings,  to  obtain  the  benefit  of  such  an  order, 
when  we  are  ready  to  inform  you,  we  were  compelled 
to  enter  into  it  by  every  species  of  oppression,  and  ' 
can  make  out  to  your  satisfiurtion,  that  nothing  has 
been  done  by  the  other  party,  which  he  ought  to  have 
done,  to  give  effect  to,  or  to  give  us  the  benefit  to 

which 
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ROWE 

Wood. 


which  we  are  entitled  under  this  agreement.  Ko;  in^ 
stead  of  himself  acting  upon  that  agreement,  which 
provides  that  all  proceedings  should  be  stayed,  he  has 
been  taking  steps  himself  iii  the  suit.  I  do  not  say  that 
one  word  of  this  applies  to  the  present  case;  but  we 
must  lay  down  some  principle  which  will  apply  to  a 
case,  where  some  or  all  these  circumstances  may  occur. 
Or,  supposing  Wood  had  applied  to  this  Court  to  stay 
proceedings,  and  had  produced  this  agreement ;  and  the 
other  party  had  said.  When  that  agreement  was  signed, 
I  was  in  the  Kin^s  Bench  prison,  and  had  nobody  near 
me  but  the  other  parties  and  their  attorney :  would  the 
Court  have  acted  upon  an  agreement  of  that  sort  ?  I 
think,  undoubtedly  not. 


No  precedent 
of  a  plea  of  an 
agreement 
after  bill  filed: 
it  may  keep 
from  theCourt 
a  knowledge  of 
those  circum- 
stances, which 
ought  to  regu- 
late its  deci- 
sion. 


'  There  would  be  great  inconvenience  I  admit,  in  decid- 
ing upon  the  validity  of  such  agreements  upon  motion ; 
but  not  so  great  as  the  inconvenience  which  would  be 
introduced  by  this  mode  of  pleading.  If  you  can  show 
me  that  this  mode  of  pleading  has  been  established,  I 
will  not  disturb  it,  because  precedent  is  much  better 
than  any  thing  my  mind  could  suggest ;  but  if  it  never 
has  been  so,  let  us  consider  what  this  case  may  be. 

Here  is  an  agreement,  which  af^lies  to  the  situaticm  of 
parties,  who  stand  in  circumstances  disclosed  to  the 
Court,  as  far  as  they  were  mentioned  in  the  bill,  and  are 
supported  by  the  affidavits,  which  were  made  after  the 
bill  was  filed;  it  is  one,  the  contents  of  which  (and 
I  only  do  justice  to  the  Vice-Chancellory  when  I  say,  he 
appears  to  have  considered  it  with  great  attention,  and 
yet  it  may  happen  that  upon  a  review,  many  circum- 
stances will  occur  to  a  judge,  which  would  have  escaped 
him  at  first)  furnish  many  remarks.  I  think  1  could 
si^gest  several  observations  upon  the  contents  of  this 
agreement,  which,  if  this  were  the  first  time  I  bad  seen 
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k,  would  not  have  occurred  to  me.     I  think  I  could        1820. 
have  suggested  some  important  parts,  which  possibly 
had  not  their  full  and  due  weight     In  the  plea,  there  is 
nothing  but  this  agreement,  and  the  matters  averred. 
No  man,  who  has  practised  in  a  court  of  equity,  can 
deny,  that  this  may  be  an  agreement,  which  a  court  of 
equi^  would  not  execute,  although  it  may  be  one  not 
waived  and  determined,  but  in  full  force  and  effect :  the 
conduct  of  the  parties  may  have  been  such,  that  if  they 
thought  proper  to  harass  each  other  by  cross-actions,  they 
might  do  it;  yet  it  may  be  one,  which  under  the  circum- 
stances ought  not  to  be  specifically  performed.     If  this 
be  true,  how  are  we  to  get  at  a  knowledge  of  these  circum- 
stances, which,  supposing  they  enter  into  this  case,  are 
to  regulate  the  judgment  of  the  Court.     Where  there 
is  a  plea,  it  either  does  not  want  proo^  or  it  does :  here 
you  are  in  want  of  proof;  but  suppose  it  to  be  proved 
in  point  of  fact ;  if  you  stop  here,  the  Court  will  never 
haxfi  before  it  those  circumstances  which  will  enable  it 
to  decide,  upon  considerations  of  equiQr,  whether  it  shall 
perform  the  first  or  last  agreement,  unless  it  can  be  done 
in  a  way  which  has  been  stated,  viz,  by  supplemental 
hill;   and   the  present  decision   goes  upon  that,   that 
they  are  not  under  the  necessiQr  of  proving  all  circum- 
stances attending  it  on  their  part,  but  that  the  other 
party  may,  by  a  supplemental  bill,  some  how  or  other 
put  them  in  issue.    Then  I  ask  this  question :  What  is  a 
supplemental  bill  ?  why,  it  is  one  which  removes  obstacles 
which  have  been  raised  to  the  relief  prayed  by  the  original 
bill,  and  to  which  the  party  still  considers  himself  en- 
titled ;  but  how  can  it  have  that  effect,  if  proceedings  are 
not  merely  staid,  but  the  bill  is  dismissed  ?  it  is  then  out  of 
court ;  there  is  a  cesser  of  the  suit,  and  there  can  never 
be  any  further  proceedings  in  it     The  arguments  with 
respect  to  that  species  of  pleading  introduce  this :  if  you 
are  to  have  a  supplemental  bill,  (I  do  not  state  in  what 

cases 
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1820.  cases  you  can  have  it,)  you  must  either  have  relief  on 
the  supplemental  bill  in  the  matter  prayed  by  it,  and 
then  b^in  again  on  the  original  bill ;  or  yon  must  say, 
that  the  supplemental  bill  engrafts  itself  on  the  original 
bill,  and  in  so  doing  sustains  itself  and  the  original  hiD, 
though  the  proceedings,  such  as  they  were  at  the  time, 
have  been  declared  to  cease.  If  the  proceedings  are 
made  to  cease,  as  if  the  bill  had  been  dismissed,  how  is 
it  possible  to  get  at  the  former  state  of  things ;  it  is  quite 
a  new  state,  when  the  party  has  lost  the  benefit  of  the 
discovery  that  might  have  been  had  on  the  original  bill, 
and  perhaps  every  thing  which  would  have  enabled  him 
to  obtain  relief  on  it. 


April  25.  The  Lord  Chancellor. 

Considering  what  has  taken  place,  it  is  one  of  the  most 
difficult  things  in  the  world  to  support  this  plea.  I  find 
by  an  affidavit  of  P.  JV.  Wood,  filed  when  the  motion  to 
set  aside  the  attachment  was  made,  that  after  the  first 
agreement,  a  second  agreement,  dated  in  March  1819, 
was  entered  into,  which  is  not  mentioned  in  the  plea, 
and  this  affidavit  expressly  states,  that  the  two  agree* 
ments  taken  together,  cover  most  of  the  matters  in  the 
bill,  and  yet  the  plea,  which  is  pleaded  in  bar  to  the 
whole  bill,  only  re&rs  to  the  first  agreement.  I  shall 
order  this  affidavit  to  be  handed  down  to  the  counsel  for 
the  Plaintifi: 


AprU  29.  ^''*  H^^^  Stated,  that  he  had  looked  into  the  second 

agreement  referred  to  by  his  Lordship,  and  found  that  it 
merely  related  to  the  settlement  of  certain  accounts^ 
which  were  agreed  to  be  settled  by  the  first  agreement, 

18  and 
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and    did    riot    vary  the    provisions    contained  •  in    the 
latter. 

Tlie  counsel  for  the  Plaintiff  intimated,  diat  they  did 
not  think  it  necessary  to  ti'ouble  his  Lordsiiip  furtlier. 

The  Lord  Chancellor. 

The  first  question  will  be,  whedier  this  plea  can  be 
sustained  upon  the  matters  and  contents  of  it,  regard 
being  had  to  the  allegations  contained  in  the  bill  and  the 
aflSdavit  filed  in  support  of  it.  And  the  second  ques- 
ti<ni  is,  whether,  regard  being  had  to  what  has  passed,  I 
am  at  liberty  to  look  into  the  affidavits,  which  were  filed 
when  the  motion  was  made  to  set  aside  the  attachment  (a) ; 
or  whether,  if  I  cannot  look  at  those  which  were  made 
by  Rome^  I  may  not  still  be  at  liberty  to  look  into  those 
whidi  were  filed  bv  P.  W.  Wood. 


The  Lord  Chancellor. 

[His  Lordship  commenced  witli  reading  over  tlie 
bill,  and  then  proceeded  as  follows  :] 

This  was  the  statement  in  the  bill  and  tlie  prayer  of  it ; 
and  the  &cts  contained  in  it  having  been  verifieil,  or,  at 
least,  sworn  to  by  affidavits,  a  motion  was  made  ex 
parte  to  the  Court  for  an  injunction,  which  was  granted. 

It  appears  that,  under  circumstances  which  I  will 
presendy  state,  an  answer  was  prepared  both  for  M.  and 
P.  W,  Woodj  but  that  it  was  sworn  to  only  by  the 
former.  Without  entering  into  die  circumstances  as 
to  the  ejectment,  it  is  sufficient  to  say,  that  it  was 
thought  prudent  that  the  answer  should  not  be  put  on 

(a)  Rawe,  by  his  affidavit  filed  on  that  occasion  stated,  that  the 
agreemeot  of  the  27th  of  May,  is  18,  was  obtained  under  circum- 
stances of  fraud  and  oppression,  wliicli  were,  however,  altogether  de- 
aied  in  the  affidayits  filed  by  the  Defendants. 

Vol.  L  a  a  the 
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18S0.  the  file.  I  don't  enter  into  its  ocmtents,  but  it  may  be 
supposed  that  it  would  have  been  adhered  to,  uidess 
any  circumstances  should  arise  in  the  mean  time» 
which  would  make  it  advisable  that  he  diooM  avail 
himself  of  some  other  defence.  I  here  mendon^  first* 
that  an  injunction  had  been  granted;  secondly,  that, 
under  circumstances  which  I  shall  afterwards  mention, 
an  attachment  was  taken  out  against  P.  W.  Wood  fin- 
want  of  an  answer;  an  f^plicadcm  was  made  to  dis- 
charge it,  and  it  was  discharged,  but  without  payment 
of  costs,  and  that  circumstance  took  place  in  this  cansei 
An  application  was  also  made  for  the  iqppointmeiit  of  a 
receiver  in  the  suit;  the  appointment  was  completed, 
and  recognizances  were  given;  for  which  purpose  it 
must  be  supposed  (whether  properly  or  not,  I  don't  say) 
that  this  was  an  existing  cause.  The  other  Cour^ 
which  decided  upon  the  validity  of  this  plea,  was  not 
connusant  of  these  &cts,  or,  if  connusant  of  them,  did 
not  think  it  right  to  notice  them. 

The  attachment  being  set  aside,  the  plea,  whidi  is 
now  the  subject  of  consideration,  was  pleaded  by  P.  W. 
Wood.  It  has  been  stated)  that  Wheal  Regent  Mine  is 
not  mentioned  in  the  bill,  but  Campdown  Set  is,  and 
this  agreement  states  XhsX  Whecd  Rt^ent  is  part  of  the 
latter.  You  will  recollect  that  it  had  been  chained  by 
the  bill,  that  B.  Wood  was  entided  to  nothing  for  his 
services ;  and  it  was  mentioned  in  the  argument  before 
me  as  a  very  singular  ^ing,  that  a  large  sum  should  be 
allowed  to  him  for  them,  and  that  it,  of  itself,  vitiated 
the  agreement:  that  is  going  too  &r;  because,  if  he 
thought  proper  to  setde  this  by  agreement,  he  might 
do  it.  If  certain  claims  are  made  and  he  accedes  to 
them,  I  cannot  say  he  was  not  competent  to  deal  with 
his  interest  as  he  thought  proper,  and  the  mere  drcvm- 
stance  of  acceding  to  the  claim,  unless  there  were  odier 
circumstances,  as  oppression,  is  not  alone  a  fiital  ol:gec- 

tion 
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tion  to  the  plea.  The  agreement  then  states,  that  Bawe  1 820. 
is  to  have  the  working  part  of  the  mines  under  his 
controul ;  and  although,  if  it  should  turn  out  that  after- 
wards that  was  not  the  case,  it  would  be  a  very  formid- 
able objection  to  the  execution  of  the  agreement ;  yet 
the  plea  leaves  it  unceitain  whether  he  had  the  controul, 
or  not,  and  whether  the  otlier  parts  of  the  agreement 
were  carrried  into  execution ;  there  being  notliing  but 
an  averment,  that  the  agreement  had  not  beep  waived* 
The  agreement  then  states,  that  the  injunction  was  to 
be  immediately  dissolved,  which  has  not  been  dissolved; 
and  that  the  execution  should  be  withdrawn :  whether 
it  has  been  withdrawn,  or  not,  I  do  not  know.  All 
proceedings  at  law  and  in  equity  were  to  cease  ;  but 
unless  the  injunction  was  dissolved,  and  the  execution 
was  withdrawn,  if  there  were  no  other  reasons,  they 
could  not  cease  until  that  was  done.  Then  upon  the 
settlement  of  all  accounts,  tlie  securities  are  to  be  re- 
assigned, and  then  follows,  what  I  think  is  a  very  ma- 
terial part  of  this  plea :  B.  Wood,  who  was  a  contracting 
party  on  behalf  of  himself^  is  to  have  all  the  property 
ofBowe  assigned  to  him  for  the  benefit  of  his  common 
creditOTB ;  they  agreeing  not  to  proceed  against  him  for 
five  years,  and  he  was  to  have  the  indulg^icc  of  five 
years  fiur  the  payment  of  M.  Wood's  debt;  but  that,  as 
it  seems  to  me,  was  no  indulgence,  considering  the  dis- 
tressed state  and  circumstances  of  Rowcy  unless  some 
concurrent  agreement  could  be  made  with  the  rest  of 
his  creditors,  who  would  have  been  at  liberty  to  pur- 
sue him  de  die  in  diem^  and  de  anno  in  annum,  during 
the  whole  course  of  five  years :  that  is  a  very  essential 
and  material  part  of  this  agreement ;  and  there  is  no 
pretence  that  it  has  been  waived.  All  payments  were 
to  be  made  by  B.  Wood;  and  Bctwe  was  not  to  draw  for 
more  than  1000/.  per  annum  i  this  was  of  no  use,  unless 
a.  general  agreement  had  been  entered  into  with  his 

A  a  2  other 
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other  creditors.  This  agreement  is  dated  the  27th  of 
May^  1818,  and  it  is  signed  by  B.  Wood  for  himsd^ 
and  for  M,  and  P.  W,  Woody  and  also  by  J".  Rook*  Then 
follow  the  averments  in  the  plea. 


Plea  of  an 
executory 
agreement, 
Which  only 
avers  tkat  it 
has  not  been 
waived  or  de- 
termined, is 
insufficient. 


When  this  was  argued  before  me,  a  great  deal  of 
learned  observation  was  made  on  the  question,  whether 
this  was  to  be  pleaded  as  a  plea  puis  darrein  corUintuaeef 
or  a  plea  in  bar  ;    whether  it  had  sufficient  avennentiy 
containing  no  averment  of  the  party  having  been  re«l^ 
and  willing  to  perform  the  agreement  on  his  part,  and 
how  far  such  averments  were  necessary  in  a  plea  at  law.  I 
have  not  troubled  myself  with  much  consideration  on 
that    subject ;    for,  tliough  I  think  I  understand  prettf 
well  our  common-law  pleadings,  I  am  under  great  £(> 
ficulty  in  understanding  some  of  our  equity  books  upon 
equity  pleadings.     It  is  enough  here  to  say,  that  dus 
is  an  executory  agreement ;  and  whether  it  should  be 
pleaded  as  a  plea  in  bar^  or  as  a  plea  jmis  darrein  eoh 
tinuancey  (which,  from  our  common-law  books,  I  find 
may  be  pleaded  as  a  plea  in  bar  in  some  cases,)  or  whe- 
ther it  is  necessary  to  aver  that  the  party  was  ready  and 
willing  to  do  so  and  so,  I  am  decidedly  of  opinion,  that 
it  is  not  enough  to  satisfy  this  court  that  an  executoiy 
agreement  of  tliis  kind  will  be  acted  upon  in  this  court, 
by  merely  averring  that  it  has  not  been  waived  or  deter- 
mined.     It  may  be  a  reason  for  carrying  it  into  effect ; 
but  it  may  not  be  waived  imd  determined,  and  yet  it 
may  turn  out,  that  the  Court  would  refuse  to  execute  it 
altogether;    or  circumstances   attending  it  might   be 
stated,  under  which  a  court  of  equity  would  not  interfere, 
but  would  leave  the  parties  to  fight  it  out  for  damages  at 
law ;  and  I  therefore  think  these  averments  insufficient, 
if  there  were  no  other  objection  on  the  face  of  the  plea* 
Before    this    plea  was   pleaded,   the    agreement  was 
made,  and  contains  that  which  I  before  laid  stress  tm. 
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Yix.  tha,t  the  injunction  was  to  be  dissolved,  the  execu-  1820. 
tion  withdrawn,  and  all  proceedings  were  to  cease :  and 
it  has  been  contended  before  me,  and  it  has  been  so 
contended  and  considered  elsewhere,  that  by  that  agree- 
ment there  was  an  end  of  the  suit  in  this  court;  that 
this  paper-writing  operated  as  a  dismissal  of  the  bill, 
and  as  a  stay  of  proceedings  in  the  suit.     Now  my  first  ^  bill  cannot 

answer  to  that  is,  that  it  could  not  so  operate  in  this  ^®  dismissed 

by  agreement 
case,  if  it  might  do  so  in  any  other,  unless  it  appeared  of  the  parties  p 

that  all  had  ceased  together,  viz.  that  the  injunction  had  ^"JJ^^^ust^be 
been  dissolved,  and  the  execution  withdrawn :  because  taken  for  that 
I  cannot  take  this  as  an  insulated  part  of  the  agreement;  P^'P^^^* 
it  is  part  of  an  agreement  consisting  of  many  consti- 
tuent ports.   But  I  go  further;  (and  though  I  have  been 
a  good  deal  puzzled  in  looking  at  our  books,  yet  I  can- 
not find  that  a  mere  agreement  that  a  suit  shall  cease 
will  put  an  end  to  it ;   and  in  this  I  am  confirmed  by 
die  opinion  of  Lord  RedesdalCf  from  whom  I  have  fi-e- 
qoently  derived  great  assistance;)  and  say,  that  tlie  suit  is 
not  out  of  court,  but  that  you  must  take  a  step  in  court, 
you  must  move  to  dismiss  the  bill,  or  stay  proceedings. 
If  you  were  to  take  either  of  these  steps,  would  it  not 
have  been  competent  to  Rowe  to  have  c6me  here  and 
«ud-Very  true,  if  this  agreement  had  been  carried  into 
execution  £Eurly,  it  ought  to  be  performed,  and  the  bill 
ought  to  have  been  dismissed :    but  it  must  also  have 
been  competent  to  him  to  have  said,  and  supported  it  by 
affidavits,  (though  I  don't  say  he  could  have  made  it  out,} 
that  this  agreement  was  wlikt  he  represents  it  in  his  pe- 
tition of  appeal,   (in  which  he,  perhaps,  ought  not  to 
have  introduced  such  matter,  though  I  cannot  say  he 
18  very  blameable  for  having  done  so ;)  that  it  wa&  wrung 
from  him  under  the  circumstances  in  which  he  then 
stood ;  and  therefore  a  court  of  equity  ought  to  have 
nothing  to  do  with  it     Now  if  either  of  these  proceed- 
ings had  been  adopted,  this  Court  would  have  said,  we 

A  a  3  will 
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18^0.         will  deal  with  this  motion^  in  the  maimer  in  which  the 
drcumstances  and  &cts  disclosed  authorise  us  to  deal 
with  it     If  it  is  cont^ided  that  this  agreement  puts  an 
end  to  the  suit,  it  b  a  mistake  ;  and  it  is  equally  a  mis- 
take to  have  said,  as  was  the  case  when  this  was  aigned 
before  me,  that  the  proper  remedy  was  by  supplemental 
bill  in  the  suit;  for,  if  the  suit  is  at  an  end,  how  can  you 
file  a  supplemental  bill?     I  can  conceive  if  this  agree- 
ment had  been  made  part  of  an  answer,  and  set  up  as 
a  defence  to  the  suit,  that  then  the  plaintiff  might  hare 
filed  a  supplemental  bill,  statii^  that  it  was  obtained 
firom  him  under  circumstances  which,  in  a  court  of  equity, 
would  give  him  a  right  to  have  it  delivered  up,  and  would 
still  leave  him  entitled   to   the   relief  prayed   by   his 
original  bill.     But  how  it  can  be  s^d  that  the  suit  is  out 
of  court,   and  that  at  the  same  time  you  can  have  a 
plea  or  supplemental  bill  upon  it,   is  very  difficult  to 
understand  or  to  omtend  for.     I  should  feel  great  dif- 
ficult in  sayings  whether  this  is  an  agreement  which 
ought  to  be  carried   into   execution  or  not :  —  there 
are   several  matters  to  be  determined  by  arbitratkm, 
which  here  I  will  take  no  other  notice  of  than  to  say, 
that  although  this  Court  will  not  perform  an  agree- 
ment to  refer  to  arbitration,   it  wUl  hold  cognisance 
of  it,  where  some  parts  are  to  be  so  carried  into  ex- 
ecution, as  in  the  case  of  valuing  timber.     But  I  am 
of  opinion,  diat  that  part  of  the  agreement  which  re- 
lates to  the  dissolution  of  the  injunction,  required  an 
application  to  this  court,  and  that  the  proceedings  in 
law  and  equity    could   not   have   ceased   without   an 
order  of  this  court     Without  adverting  to  any  of  die 
other  objections   that   have  been  made  to  this  agree- 
ment,   I  may  just  refer  to  that  part  which  relates  to 
the  other  creditors,  and  as  to  which  there  is  no  aver- 
ment, that  any  tender  was  ever  made  to  them,  or  that 
they  ever  proposed  to  become  parties  to  that  arrat^e- 

17  ment, 
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nenty   upon  which  so  much   of  the  efficacy  of  this        1820. 
agreement  depends.  p^'  '^ 


Now,  w;hat  was  the  notion  of  the  parties  themselves 
with  respect  to  tliis  )Eigreement  ?  Ronoe^  notwithstanding 
die  agreement,  insisted  upon  calling  for  the  answer,  and 
proceeded  to  an  attachment,  which  gave  rise  to  a  great 
deal  of  correspondence,  between  the  solicitors  on  both 
sides  on  the  unreasonableness  of  that  proceeding. 
Amongst  the  affidavits  filed  on  this  occasion,  (I  don't 
look  to  those  of  Bawe^)  are  some  by  P.  W.  Wood^  in 
which  he  states  over  and  over  again,  that  it  was  their 
intention  to  apply  to  the  Court  to  dismiss  the  bill  and 
stay  proceedings ;  and,  moreover,  he  goes  on  to  state, 
not  only  the  agreement  which  formed  the  subject  of  tlie 
plea,  but  a  very  long  subsequent  agreement ;  and  that 
these  agreements  together  cover  most  of  the  matters  in 
the  bill ;  and  yet,  after  this,  the  first  agreement  only  is 
pleaded  in  bar  to  the  whole  bilL  Now,  this  is  an 
executory  agreement,  and  I  ask  again  and  again,  has 
any  one  found  an  instance,  in  which  a  plea  of  this  kind 
has  been  allowed.  Only  omsider  what  might  be  the 
consequences,  and  in  what  a  situation  the  parties  may 
be  placed,  unless  the  Court  has  before  it,  in  the  plea, 
such  a  case  as  would  make  it  beyond  a  question,  that  if 
a  suit  was  instituted  for  carrying  the  agreement  into 
execution,  it  would  be  decreed  to  be  performed.  The 
Defendant  may  have  the  benefit  of  it  in  his  answer,  and 
then  the  merits  of  it  may  be  brought  before  the  Court, 
by  a  supplemental  bill.  As  at  present  advised,  I  do  not 
hesitate  to  say,  that,  whether  this  be  taken  as  one 
agreement  covering  all  the  matters  in  the  biU,  and  as 
sqriog^  therefore,  what  P.  Wi  Wood  has  not  said;  or 
whether,  if  looking  at  the  two  agreements,  such  is 
their  effect,  this  plea  ought  not  to  be  allowed ;  but  that 
it  is  more  fit  to  let  this  suit  go  on  in  the  regular  way,. 

A  a  4  than 
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1820. 


than  by  tliis  plea  to  put  an  end  to  it,  if  not  entirely,  at 
least  for  many  years. 


From  the  order  of  the  Ijord  Chancellor^  reversing 
that  pronounced  by  the  Vice-ChanceUor^  the  Defendant 
appealed  to  Uie  House  of  Lords,  when  the  order  of  the 
Lord  Chancellory  over-ruling  the  plea,  was  affirmed,  (a) 

{a)  Lord  Redesdale,  in  his  Tr.  on  £q.  PI.  p.  64.  observes  that 
a  cross-bill  may  be  filed  to  answer  the  purpose  of  a  plea  puit  darrein 
continuance  at  the  common  law.  Vide  Hayne  v.  Hayne^  5  Ch. 
JRep.  19.  Nds.  Ch.  Hep.  105.  De  MtnckwOz  v.  Udney»  16  Vet. 
466.  Also  Coop.  Tr,  on  Eq.  PL  66.  87.  In  Sidney  v.  Perry ^  MHf. 
Tr.  206,  207.;  1  Br.  Ch.  C.  305.y  a  plea  of  judgment  afler  bill  fiJed 
was  allowed. 


May  11. 

The  security 
under  a  writ 
oftuppUcavU, 
on  articles  by 
a  wife  against 
her  husband, 
IS  not  to  be 
unreasonable 
with  reference 
to  his  circum- 
stances, but 
leave  was 
given  to  apply 
again  in  case 
of  a  repetition 
of  ill  treat- 
ment. 


TUNNICLIFFS  Case. 

ARTICLES  of  the  peace  were  exhibited  by  a  married 
woman  against  her  husband,  stating  various  acts 
of  ill  usage.  An  affidavit  was  made  as  to  the  circum- 
stanecs  of  the  husband,  by  which  it  appeared  that  he 
had  been  for  six  years  engaged  in  a  trade  supposed  to 
produce  from  1000/.  to  1500/.  per  annum.  His  &ther 
was  stated  to  be  a  person  of  considerable  property* 
The  lady  appeared  in  Court,  and  was  sworn  to  the 
articles  by  the  registrar,  and  acknowledged  her  signature 
to  them. 

"Mi.  Agar  (with  whom  was  Mr.  Duckworth)  having  read 
the  articles,  moved  for  a  writ  of  supplicavit ;  and,  suggest- 
ing tliat  the  case  was  of  an  aggravated  description,  pro- 
posed that  the  security  required  of  the  husband  should  be 
10,000/.  with  two  sureties  in  smaller  sums. 

The 
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The  Lord  Chancellor.  J  820. 

By  tlie  account  given  of  his  circumstances,  10,000/.  is  Tunmicuiv's 
more  than  he  is  worth.  Let  him  give  security  himself  ^'*^* 
in  4000/.,  and  two  sureties  in  1500/.  each.  If  there 
should  be  any  aggravation,  by  repetition,  I  may  then, 
l^rhaps,  do  it;  but  I  will  not,  in  the  first  instance, 
make  him  give  bail  to  an  amount  that  is  unreasonable 
with  reference  to  his  circumstances.  In  recognizances 
to  keep  the  peace,  in  cases  of  this  nature,  they  do  not, 
on  the  other  side  of  tlie  Hall,  call  upon  a  man  to  ^ve 
securi^  for  more  than  he  is  worth.  But  if  you  can 
find  that  this  Court  has  been  in  the  habit,  in  consider- 
ation of  the  particular  circumstances,  of  going  on  a  di& 
ferent  principle  from  that  on  which  security  to  keep  the 
peace  is  demanded,  I  shall  be  ready  to  hear  you ;  and 
you  may  have  liberty  to  apply,  in  case  of  a  repetition  of  ,  , 

ill  conduct  {a) 


Upon  motion,  &c.  and  upon  producing,  certain  ar- 
ticles of  misdemeanour  exhibited  in  this  Court,  by 
the  said  M.  T.  against  O.  7%  her  husband,  attested 
by  the  oath  of  the  said  M,  7\;  and  upon  read- 
ing the  same,  and  a  certificate  of  the  said  articles 
being  filed,  and  an  affidavit  of  H.  Wardle^  —  It  is  or- 
dered, that  a  special  writ  of  supplicavit  do  issue  against 
the  said  O.  T.,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided;  and  the  security  to  be 
taken  thereon  as  to  the  said  O.  T.  is  to  be  in  the  sum 
of  4000/. ;  and  he  is  to  find  two  securities  in  the  sum  of 
1500/.  each,  with  liberty  for  the  said  M.  T.  to  apply^ 

(fl)  Sec  Do6bt/n*s  Case,  3  V.  ^  B.  18 J.    Heyn's  Case,  2  F.  ^  -». 
182.,  and  th«  cases  cited  in  the  note. 


m 
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1820.       in  case  of  any  repetition  of  ill  treatment  by  the  said 
O.  7.  to  the  said  M.  T. 

(Reg.  Lib.  B.  1819.  fol.  725.) 


TmnncLirF's 
Coie. 


IS 
18 


ApriL 
May. 


Specific  per- 
formance de- 
creed against 
the  purchaser 
of  an  estate 
by  an  agent, 
upon  the  sig- 
nature of  the 
agent*!  name 
b^  the  auc- 
ttoneer,  who 
ban  agent 
lawfully  au- 
thorised for 
diat  puipose 
within  the 
Statute  of 
Frauds. 


KEMEYS  V.  PROCTOR. 

nriHIS  was  an  appeal  from  the  decree  of  the  late  Mas* 
^  ter  of  the  Rolls,  Sir  WUliam  Grant.  The  ma- 
terixd  &cts  of  the  case  are  stated  in  the  report  of  it,  in 
S  Ve$.  4*  Bea.  57. ;  and  Uie  circumstances  which  at- 
tended  the  sale  are  to  be  found  in  White  v.  Proctor,  (a) 

yLx.Hart  and  lAr.B(mp€U  for  the  Defendant,  insisted^ 
1st.  That  the  agency  of  Stokes  was  not  made  out  by  the 
evidence  in  the  cause ;  or,  at  least,  that  this  was  a  case  in 
which  the  Court  would  leave  the  plaintiff  to  his  remedy 
at  law.  And,  2dly,  that  admitting  the  agency  oiStokesy 
he  could  not  del^ate  his  authoriQr,  and  that  the  signa- 
ture of  his  name  by  the  auctioneer,  was  not  handing  cm 
the  defendant,  under  the  4th  sect  of  29  Ch.  2.  c  8. 

Mr.  WethereU  and  Mr.  ShadiveU,  for  die  Plaintifl^ 
contended  that  the  agency  of  Stokes  wa^  fiilly  established: 
and,  in  answer  to  the  second  point,  relied  on  the  cases 
of  Emmerson  v.  Heelis{b)  and  White  v.  Proctor^  supra  ; 
observing^  that  in  the  former  case  the  objection  that  the 
agent  could  not  delegate  his  authority,  might  have  ap- 
plied, as  the  name  of  the  principal  was  inserted  in  the 
memorandum  of  sale,  but  here  the  name  of  the  agent  was- 
entered. 


(a)  4  Taunt.  209. 


{b)  2  TawU,  3S.  40. 

Seieral 
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Several  of  the  cases  referred  to  in  S  Ves.  4*  Bea.  58. 
were  again  cited ;  and,  in  the  coarse  of  the  argument, 
the  Lord  ChcmeeUor  observed,  that  what  he  meant  to  say 
m  Cdes  v.  TrecMick  (a),  and  what  he  now  repeated, 
was,  that  be  could  never  n^erstand  how  it  was  possible 
to  distinguish  between  an  auctioneer  being  the  agent  of 
a  buyer  of  goods,  under  the  17th  section,  and  being  an 
agent  for  the  purchaser  of  lands  under  the  4th  section 
of  the  Statute  of  Frauds.  But  he  doubted  whether,  if  he 
fiad  had  to  decide  the  question  originally,  he  should 
iiave  held  the  auctioneer  to  besuch  an  agent  in  either  case. 

21k  Lord  Chancellor. 

This  purchase  was  made  in  the  middle  of  the  year 
1810,  and  in  the  preceding  year,  the  case  of  Emmerson 
▼•  Heelis  was  decided ;  but  if  I  had  been  asked,  in  5^- 
iember  1810,  whether  an  auctioneer  was  an  agent,  who, 
taking  down  the  name  of  the  bidder,  was  to  be  con- 
sidered as  specially  authorised  by  the  principal,  I 
should  have  said,  as  Lord  C.  J.  Eyre  (&),  that  he  was 
not  so  authorised.  And  the  law  at  that  time  is,  per- 
hiqps,  not  to  be  lost  sight  o^  when  the  Court  b  called 
upon  to  perform  an  agreement,  which  was  then  doubt- 
ful, and  not  considered  as  binding. 


Kembts 

V. 
PbOCTOR. 


Another  view  is,  to  determine  what  is  due  to  the 
whole  circumstances  of  this  case^  considered  in  a  court 
of  equity ;  which  court  rejects  the  notion  that  a  pur- 
chaser is  to  perform  every  agreement  upon  which  an 
action  can  be  brought,  and  which  lays  it  down  as  a  rule 
of  its  proceedings,  that  if  the  defendant  denies  he  en- 
tered into  any  agreement,  or  authorised  an  agent  to  bid 
for  him,  he  is  not  bound  by  the  agent  positively  swear- 
ing that  he  was  authorised;  but  all  the  other  drcum- 
slances  are  to  be  looked  to,  for  this  court  does  not  act 

(«)  9  Ve9.  S34. 

*   {h)  Vide  Siai^fieid  w.J<*nioih  1  £ip.  101.    Walker  y.  ComtMt, 
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1820.        upon  the  testimony  of  one  witness  when  contradicted  ; 

\.~^  ■"        and  here  that  witness  is  Stokes,  whose  evidence  is  to  be 
Kemeys  ♦  ' 

«.  looked  at  with  the  allowance  which  must  be  made  for 

jiocTOB.     ^^g  ^j^^  YiQs  got  into  a  situation,  that  he  might  have 
been  himself  answerable  for  the  contract. 


13th  May. 


The  Lord  Chancellor. 

There  were  two  questions  in  this  case.  One  wai^ 
whether,  consistently  with  the  rules  of  evidence  in  this 
court,  I  can  make  a  decree  notwithstanding  the  denials 
in  the  answer ;  but  in  this,  having  read  the  evideiioe»  I 
agree  with  the  Master  of  the  Rolls.  With  respect  to 
the  other  point,  it  was,  whether  this  case  was  not  one  in 
which,  on  account  of  its  special  circumstances,  the  Court 
would  rather  leave  the  party  to  bring  an  action  at  law, 
than  decree  a  specific  performance.  But  it  occurs  to  me 
now,  that,  when  I  get  to  the  extent  to  say  that  the  de- 
fendant's answer  is  overcome  by  the  evidence  and  the 
circumstances  of  the  case,  I  get  to  that  which  entides 
the  plfuntiff  to  a  specific  performance  of  the  contract. 

Decree  affirmed^ 


WEBB  V.  HONNOR. 


ROLU, 

Mayn, 

A  testator         j^RANCIS  ARTHURS,  by  a  codicil  to  his  wiU,  dated 
rdTp^ef^^*  in  October  1795,  desired  that  one-fourth  part  <rf  the 

over  a  sum  in    residue  of  the  produce  of  his  estate  and  efiects,  should 
mited  in  de-     ^  ^^^^  ^"^  ^^^  invested  in  the  names  of  his  executors  in 

feult  of  ap-      ^g  public  funds,  upon  trust  to  pay  the  interest  and  divi- 

E ointment  to  '^  ^  ^  ^ 

is  children^ 
and  having  no  other  funded  property,  bequeaths  all  his  personal  estate,  **  coiMiilffl|K 
of  money  invested  in  any  ot  the  public  funds,  household  furniture,  &c.'*    This  is 
not  an  execution  of  the  power. 

The  circumstance  of  his  having  no  other  funded  property  is  not  to  be  adverted  to, 
on  the  question,  vdiether  he  was  or  was  not  executing  the  power. 

dends 
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dends  to  his  grandson  Francis  Clark  for  his  life;  and  ^  1820. 
after  his  decease  to  transfer  the  part  or  share  so  to  be 
invested  unto  such  person  or  persons,  and  in  such  man- 
ner and  form,  as  his  said  grandson  Francis  Clark  should 
direct  or  appoint,  in  and  by  his  last  will  and  testament ; 
but  in  case  he  should  make  no  such  direction  or  q)point- 
ment,  then  the  said  part  or  share  to  go  to  his  children 
in  equal  shares  and  proportions. 

Francis  Arthurs  died  in  1799,  and  his  executors  in- 
verted the  fourth  part  of  the  residue  of  his  estate  in  the 
purchase  of  about  600/.  S  per  cen$.  consol.  annuities. 

brands  Clark  made  his  will,  dated  in  Sept.  1811,  in 
the  following  terms :  — 

**  And  as  to  all  and  singular  of  the  whole  of  my  per- 
^  sonal  estate,  consisting  of  money  invested  in  any  of 
"  the  public  funds,  household  furniture,  plate,  money, 
^  watches,  trade,  and  all  and  the  whole  of  every  such 
^  property  as  I  may  be  in  possession  of,  or  in  anywise 
*'  entitled  unto,  at  the  time  of  my  decease,  I  do  hereby 
**  g^ve  and  dispose  and  bequeath  unto  my  beloved  wife 
^*  Margaret  Clark,  for  her  own  sole  use  and  benefit  and 
«  enjoyment  whatsoever,  and  from  any  person  what- 
^  ever;  and  I  do  hereby  appoint  her  sole  and  whole 
^*  executrix  of  this  my  only  last  will  and  testament." 

Francis  Clark  died  soon  afler  making  his  will,  leaving 
his  widow  (who  afterwards  married  J.  Webb,)  and  several 
children  under  age  surviving  him.  At  the  time  of  mak- 
ing his  will,  and  at  the  time  of  his  death,  he  had  no  pro- 
perty in  the  public  funds,  and  had  not  any  power  of  dis- 
pootion  over  any  sum  in  the  funds,  except  that  purchased 
according  to  the  directions  in  the  codicil  of  F.  Arthurs. 
The  bill  filed  by  Wehb  and  his  wife  against  Honnory  the 

surviving 
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1820.  surviving  executor  of  F.  Arthurs^  and  the  diildren  of 
JP.  Clark f  claimed  this  sum  as  efifectoally  af^pmnted  bj 
his  wilL  The  iact  cfjhe  testator^s  having  no  other 
properdin  the  funds  was  stated  in  die  bill,  and  adniitted 
in  the  answers. 

Mr.  Simpkinsan  for  the  Plaintiffs. 

Adverting  to  the  circumstance  of  the  testator^s  having 
no  other  funded  property,  there  can  be  no  doubt  of 
his   intention    to  appoint  the    fiind    in    question.     A 
bequest  of  his  personal  property  in  general  terms,  would 
not  have  been  sufficient  alone  to  manifest  this  design; 
but  he  has  here  enumerated  the  particulars  of  which  it 
ccMisisted,  mentioning  among  them  his  money  in  the 
public  funds :   he  conceived  that  he  was  bequeathing 
some  property  of  that  description,   and   could  have 
referred  to  none,  but  the  sum  over  which  he  had  a  power. 
The  cases  collected  by  Mr.  Sygden  (a)  establish,  that 
where  the  intention  of  executing  the  power  can  be  ascer- 
tained^ the  instrument  will  be  a  valid  appointment 

It  will  be  urged,  that  the  state  of  the  testatoi^s  pro- 
per^ is  not  to  be  taken  into  consideration,  in  enquiring 
whether  he  intended  to  execute  the  power ;  and  it  cannot 
be  denied  that  such  a  rule  has  prevailed,  when  the  e^ct 
of  a  bequest  in  general  terms  has  been  discussed.  But 
this  rule  must  admit  of  an  exception,  where  there  is  a 
giflof  a  particular  species  of  personal  proper^:  then  the 
Court  may  enquire  whetiier  there  be  any  thing  to  satisfy 
the  bequest,  without  resorting  to  the  power,  upon  the 
same  principle  on  which  it  allows  that  enquiry,  when  the 
subject  of  the  gifl  is  real  estate.  Standen  v.  Standen  (i). 
The  analogy  to  the  case  applies  more  strongly,  when  the 

(a)  Pqw.  p.  976.  tt  seq, 

lb)  2  Fet.jun  589.    6  £ro.  P.  a  by  Tami.  193. 

expressions 
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expressions  used  ore  such  as  would  make  the  bequest  1820« 
specific ;  it  is  because  every  gift  of  land  is  specific,  that 
the  evidence  is  received  in  those  cases.  The  distinction 
is  taken  by  Lord  Eldon^  in  Nannock  v.  Horton  (a),  and 
his  judgment  seems  to  have  been  grounded,  on  the  gift 
being  couched  in  terms,  that  would  operate  as  a  direc- 
tion to  make  up  the  legacy  out  of  the  general  estate. 
There  is  here,  in  terms,  a  specific  gift  of  the  stock  then 
belonging  to  the  testator;  and  we  may  therefore  have 
veoourse  to  extrinsic  matter,  to  show  that  the  testator 
could  have  contemplated  no  fund  but  this. 

Mr.  Buck  for  the  Defendants. 

The  intention  of  executing  the  power  must  either 
appear  on  the  face  of  the  will,  or  be  supplied  by  evi- 
dence dehors  the  will,  if  such  evidence  be  admissible. 
Now  there  is  nothing  in  the  testator*s  language  to  show 
such  an  intention :  he  says,  ^^  my  personal  estate  f*  an 
expression  not  including  property  over  which  he  had 
only  a  power.  The  only  question  then  is,  whether  ex- 
trinsic evidence  is  to  be  introduced ;  and,  in  Nannock 
▼•  Hcrtony  the  Lord  Chancellor  treats  it  as  dear  fix>m 
prior  decisions,  that  the  testator's  circumstances  are  not 
to  be  enquired  into  for  this  purpose.  His  Lordship 
there,  alluding  to  Andrews  v.  Emmot  {b\  states  the  diffi- 
culty of  proving,  by  any  evidence,  that  propertjr  not  be- 
longing to  the  testator  was  to  be  included  in  the  term 
*<  my  personal  estate  f  that  difficulty  would,  in  the 
same  manner,  present  itself  here,  even  if  the  evidence 
could  be  looked  at  Tlie  consideration  of  extrinsic  mat- 
ter was  rejected  also  in  Janes  v.  Tucker  (c),  and  Jones  v. 
Ctirry{d)\  the  latter  of  which  being  upon  a  bequest  of  per- 

(a)  7  Ve$.  391.  399.  {b)  2  Bro.  C.  C.  «97. 

(c)  2  Mer,  555.  ((Q  1  Swan.  66. 

sonal 
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1620.       sonal  propert}'of  the  same  description  as  that  subject 


the  power,  is  closely  analogous  to  the  present.     Wit=. 
real  estate  a  different  principle  applies ;  and  for  th; 
reason,  that  a  will  of  real  estate  attaches  only  on  whs 
is  the  testator's  property  at  the  date  of  it ;    while  a  wl 
of  personalty  speaks  from  the  time  of  his  death,  and  i 
therefore,  likely  to  be  framed  with  a  view  to  subsequei 
acquisitions.     It  is  contended,  that  a  different  rule  hoi 
when  the  bequest  is  in  terms   specific ;    that  questi« 
however,  cannot  arise,  as  this  will  contains  only  a 
gift  of  the  entire  personal  estate,  not  pointing  parti 
larly  at  the  funded  property  which  he  might  have  at  t 
time. 

Mr.  SimpJcinson  in  reply. 

The  argument  against  the  admission  of  the  evidence 
would  go  to  exclude  it  in  all  cases,  however  clear  the  aT. 
lusion  may  be  to  the  fond  in  question.     But,  in  all 
of  specific  legacies,  evidence  may  be  adduced  to  shoi^" 
what  was  intended  to  be  ^ven.      The  testator  her^ 
speaks  of  his  personal  estate  as  consisting  partly 
stock;  he  means  stock  which  at  that  time  he  conceivec 
to  be  his. 

The  Master  of  the  Rolls. 

If  he  had  had  any  stock  at  the  time,  could  this  have 
been  a  specific  gift  of  it  ?  Would  it  not  have  operated 
upon  any  that  he  might  afterwards  have  acquired  ? 

Mr.  Simpkinson. 

The  other  general  words  would  include  any  stock 
subsequently  coming  into  his  possession ;  but  the  gift  of 
his  fimded  property  applies  only  to  what  he  then  had, 
differing  from  a  bequest  of  a  class  of  articles,  as  of  a  li- 

(a)  Qallifd  v.  Nobie.  5  Met.  691. 

brary 
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brary  of  books,  which  passes  any  after-purchased  articles        1 820. 
of  that  class.     JlUSouls  College  v.  Coeldriiigton.  (a)  w- 

V, 

The  Master  of  the  Rolls.  Honnor. 

I  think  there  must  be  something  more  than  there  is  in 
this  will,  before  we  can  break  in  upon  the  general  prin- 
ciple established  by  the  cases  referred  to.     There  is  not  To  execute  a 
on  the  face  of  the  will  any  reference  to  the  power ;  that  is  S^nares- 
not  necessary  to  make  it  a  good  execution,  but  the  defect  ^^9  '^ "  "ot 
must  be  supplied  by  very  clear  internal  evidence  of  the  refer  to  It,  but 

intention.      Now  in  this  instrument,  there  is  nothing  to  ^^^  ?""*'.  ^ 

,  .     ®        very  clear  in- 

show  that  the  testator  meant  to  dispose  of  any  thing  but  ternal  evi- 
his  own  property ;  every  part  of  it  is  satisfied  by  ^ving  STtration 
all  that  he  was  possessed  of.  He  speaks  of  his  personal 
estate,  and  every  word  he  has  used  ties  it  up  to  the  pro- 
perty that  then  belonged  to  himself  or  that  he  might 
before  his  death  become  entitled  to.  It  would,  there- 
fore, be  impossible  by  any  evidence  to  show  an  inten- 
tion  ia  this  wm  to  pass  property  not  belonging  to  him- 
sel^  but  over  which  he  had  a  power. 

It  is  true  that  this  is  done  with  respect  to  real  estate ; 
but  the  cases  are  instantly  distinguishable,  by  the  dif- 
ferent nature  of  wills  of  real  and  personal  property :  the 
former  operating  only  on  what  the  testator  has  at  the 
time^  the  latter  being  ambulatory  till  his  death,  and 
therefore  comprising  subsequently  acquired  possessions* 
If  the  evidence  were  to  be  let  in,  and,  supposing  this  to 
be  a  qpecific  bequest,  if  that  were  sufiScient  for  the  pur- 
pose, still  there  would  remain  the  difficulty,  whether  the 
circumstances  establish  an  intention  to  execute  the 
power.    It  is,  therefore,  the  best  way  not  to  extend  that  • 

to  a  case,  where  the  testator  gives  his  personal  estate  in 
terms  which  shew  that  he  meant  not  to  give  more  than 

(a)  1  P.  W.  597. 

Vol.  I.  B  b  was 
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1820.         was  his  own.     He  speaks,  among  the  difierent  articles 
Webb         ^^  personalty  that  he  enumerates,  of  property  in  the 
V.  funds;  and  it  is  possible  that  he  might  have  been  con- 

sidering this  sum ;  but  it  would  be  too  dangerous  for 
the  Court  to  presume  that,  when  he  has  used  language 
not  applying  to  it. 

Bill  dismissed  without  costs  except  as  against  the  de* 
fendant  Honnor^  the  executor. 


«7 & QsJufy       WEALE  V.  The  Company  of  Proprietors  of  ihe 

West-Middlesex  Waterworks. 

^  *  Kr  ^3^  K  T^^  ^  *^  ^^  parliament  passed  in  the  46tb  of  Geo.  5. 

act  of  parlia-  '^  c.  II.,  intituled,  ^  An  act  for  supplying  with  water 

?r  ^  ^e  *"**"  "  *®  inhabitants  of  Kensington,  HammermHk,  Brentford, 

mnahitanttof  '*  Battersea,  Putney,  Richmond,  and  several  other  pa- 

tricts  with  *^  rishes  and  places  in  the  counties  of  Middlesex  and 

water,  at  nich  «  Swrey ;"    after  reciting,    that  several   of  the  inha- 

fhoald  muttt*  bitants  of  the  parishes  and  places  therein  named,  were 

ally  agree  desirous  to  have  a  supply  of  cood  and  wholesome  water 

upon ;  and  a  *^*^  "^        ° 

tubfeouent  act   for  domestic  purposes,  and  that  many  of  those  places 

thT^^^mmy  ^^^  become  very  populous,  and  were  greatly  increased 
shall  only  and  increasing  in  houses  and  buildings,  and  in  cases  of 
tonabletomsi.    ^cci^^i^t  by  fire,  the  inhabitants  thereof  might  be  ex- 

Hdd,  Uiat     posed  to  the  most  calamitous  losses  for  want  of  a  auffi- 
a  court  of  ,  . 

equity  has  no    cient   supply  of  water;   the   several   persmis    therein 

junsdictioi^  named,  and  who  should  be  appointed  as  thereinafter 
upon  an  offer  ^  '  ^'^ 

to  pay  other     mentioned,  were  incorporated  by  the  name  of  **  The 

Jl^^jf^     «  Company  ofProprietorsoftheff«/.Jfiddfe«rj  Water- 

which  was         «<  works ;"  and  power  was  given  to  them  to  purchase 

or%inaUy 

Bgned  upon, 

to  compel  the  Company  to  continue  a  supply  to  any  inhabitant,  beyond  thetcnn  of 

bis  contract,  or  to  restrain  them  from  discontinuing  such  supply,  until  the  decision  of 

the  queftion  by  a  trial  at  law. 

lands^ 
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landS)  to  erect  waterworks,  &c.  and  supply  with  water        1820. 
the  several  districts  specified  in  the  act  '   -  '   ' 

V. 

By  the  57th  section  it  was  enacted,  «  That  such  of    m^^j^^x 
**  the  inhabitants  of  the  several  parishes,  &c.  aforesaid,    Waterworks 
**  and  all  such  other  persons   as  shall  be  desirous  of       *''"P'"'y' 
•*  having  water  from  the  said  water  works  laid  into  their 
''  houses,  buildings,  or  other  premises,  to  the  westward 
•*  of  the  boundary  line  (therein  described),    may  and 
**  are   hereby  authorised   and    empowered,    at    their 
**  own  expense,  (having  first  obtained  the  consent  in 
^  writing  under  the  hand  of  such  person  as  shall  be 
"  authorized  by  the  said  Company  of  Proprietors,  or 
^*  their  directors,  to  give  such  consent,)  and  with  the 
^  consent  of  the  owners  of  the  premises,  through  which 
*'  the  pipes  shall  be  conveyed,   to  open   the  ground 
^  between  the  Company's  aqueducts  or  main  pipes  and 
^  the  respective  houses,  &c.  of  such  inhabitants,  and  to 
**  lay  any  leaden  pipe  or  pipes,  (the  bore  thereof  to  be 
^  ascertained  by  the  said  Company,)   firom  such  re- 
^  spective  houses,  &c.  to  communicate  with  the  said 
*'  aqueducts  or  main  pipes,    such  respective  inhabi- 
^  iants  paying  to  the  said  Company  of  Proprietors, 
^  yearly,  quarterly,  or  monthly,  such  rate  or  rates, 
^  or  sum  or  sums  of  money,  for  such  water,  as  shall 
^  be  imdnally  agreed  upon  between  them ;''  and  in  case 
of  de&ult  in  payment  of  any  such  rate  by  any  person, 
power  was  given  by  the  same  clause  to  the  Company 
to  stop  the  supply  of  water  to  his  house,  and  sever 
from  tfie  main  the  pipe  by  which  it  was  communicated, 
and  to  recover  the  rate  by  distress ;  and  it  was  al^o  pro- 
vided, that  any  person  laying  on  a  pipe  to  any  main 
belonging  to  the  Company,  without  such  consent  being 
obtained  as  aforesaid,  should  forfeit  and  pay  to  them  a 
sum  not  exceeding  5/.  for  every  day  it  remained.      By 
other  clauses,  (sect  60.  62,  63.  in  the  act,)  it  was  pro- 

B  b  2  vided. 
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Tided,  that  any  person  taking  water  without  the  pre- 
vious consent  of  the  Company,  or  wilfully  causing  it 
to  run  to  waste,  or  who  being  supplied  with  water, 
should  apply  it  to  any  other  person,  should  forfeit  and 
pay  405.  to  the  Company,  who  were  to  have  power  to 
cut  off  the  water  supplied  to  the  o&nder ;  and  they 
were  likewise  enabled  to  enter  houses,  in  order  to  ascer- 
tain that  there  was  no  waste  of  water,  and  also  to  cot  off 
die  water  if  obstructed,  or  if  parties  did  not  provide 
proper  cisterns,  and  a  ball  and  stopcock. 


In  the  60th  of  Geo.  3.  another  act  was  passed,  in- 
tituled ^^  An  act  to  enable  the  Company  of  Proprietors 
•*  of  the  West-Middlesex  Waterworks,  to  raise  a  further 
*^  sum  of  money ;  and  to  all^,  vary,  amend,  and  en- 
**  large  the  powers  of  the  act  passed  in  the  40th  year  of 
**  His  present  Majesty,  for  n^eking  the  said  waterworks, 
^  and  ibr  extending  the  same;"  by  which  the  Company 
were  authorised  to  extend  their  watem^orks  to  the  parish 
of  S/.  Marif-le-hoii€i  and  other  places ;  and  by  sect.  13^ 
it  was  enacted,  "  tliat  it  shall  not  be  lawful  for  the  said 
^^  Company,  at  any  time  hereafler,  to  sell  or  dispose  of 
"  any  of  the  righ^,  privileges,  or  powers,  orauthoriUes 
^  vested  in  them  by  this  act  of  supplying  the  said  pa* 
^'  rishes  or  places  with  water,  or  any  of  such  parishes, 
**  or  any  part  of  any  of  them,   to  any  other  water-com- 
^^  pany  now  existing,  or  which  may  hereafter  be  esta^ 
*^  blished  for  the  supplying  of  water,  or  to  any  person 
^^  or  persons  whomsoever,   hut  only  to  take  and  demand 
^^  such  sums  as  shall  be  reasonable  for  the  water  siq)plied 
"  wider  the  praoisions  of  this  act^^      The   Company 
was  required  by  this  act  to  make  fire-plugs  in  evei}' 
street,    and   to  lay  down  three  mains  in    the  district 
therein  specified,  to  be  kept  full  of  water  during  the 
night;  and  by  the  19th  sect.,  all  the  powers,  provisions, 
&c.  contained  in  ihe  former  act,  so  far  as  the  same  were 

not 
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not  thereby  expressly  altered  or  repealed/^  were  to  apply        1820. 
to  the  present  as  if  re-enacted,  and  the  two  acts  as  to       w^ 
all  matters  and  things  whatsoever,  except  as  aforesaid,  o. 

were  to  be  construed  as  one  act.     In  the  iSd  of  Geo.  3.    mu^^^^ 
a  third  act  was  passed,  to  autliorise  the  Company,  (who   Waterworks 
had  nearly  completed  their  pipes  in  the  parish  of  St.     ^'^^'"P*"^' 
Mary^e^bone^  and  elsewhere)  to  raise  a  fwther  sum  of 
money,  to  enable  them,  as  it  was  stated,  to  carry  on  their 
works,  and  to  discharge  debts  contracted  in  the  prose- 
cution of  their  engagements,  to  afford  an  ample  and 
lasting,  supply  of  water. 

Afier  stating  these  acts,  the  bill  very  briefly  iilluded  to 
the  acts,  under  which  the  Gi^and  Junction  Waterworks 
Company  was  established,  and  derived  its  powers,  and 
by  which  it  was  enabled  to  supply  with  water  the  parish 
€311  St.Marjf'le-boncy  and  other  parishes.  It  then  con- 
tained various  allegations,  which  iu  substance  repre- 
sented, that  before  the  establishment  of  these  compa- 
nies, several  of  the  parishes  in  question  were  supplied 
with  water  by  the  New  River^  and  other  companies,  at 
certain  accustomed  yearly  rates,  and  that  the  foregoing 
acts  were  obtained,  in  consequence  of  the  new  com- 
'panies  undertaking  to  afford  a  more  efficient  supply 
of  water,  and  at  lower  rates,  than  had  previously 
been  done,  and  of  which  assurances  were  given,  and 
ofiers  were  subsequently  made  by  them,  in  printed  ad- 
dresses circulated  for  that  piurpose.  Many  persons  in 
cmsequence  lefl  tlie  old  companies,  and  were  supplied 
by  the  new  ones  on  more  reasonable  terms ;  and  a  com- 
petition being  thus  created,  a  general  reduction  in  the 
amount  of  water-rates  took  place,  and  continued  until 
the  Autumn  of  1817.  At  this  period,  for  the  purpose 
as  it  was  stated,  of  seciuring  a  monopoly,  the  Companies 
agreed  to  divide  the  districts,  through  which  their  works 
extended,  and  to  allot  to  each  Company  a  particular 

B  b  3  district : 
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district :  this  agreement  had  been  carried  into  effect,  and 
part  of  the  parish  of  Si.  Mcay-le'^ane  was  now  supplied 
by  the  Grand  Jundionj  and  another  part  of  it,  (finming 
a  distinct  dikrict,)  by  the  West-Middlesex  Company; 
who,  upon  the  other  Companies  withdrawing  their  sap* 
ply,  in  many  instances,  laid  on  their  water  without  the 
consent  of  the  inhabitants,  and  in  others^  exacted  pay- 
ment of  the  expences  incurred  by  the  change.  In  order 
to  remove  the  akrm  excited  by  this  arrangement,  and 
to  prevent  any  opposition  to  it,  die  West'-Middlesex  Com- 
pany sent  a  letter,  in  February  1818,  to  the  Chairman 
of  the  select  vestry  of  the  parish  of  St.  Mary-U^nne^ 
stating,  that  no  advance  would  be  made  until  the  pa- 
rishioners had  been  indemnified  for  the  expence  occa- 
sioned by  the  change,  and  that  no  advance  whatever 
would  be  made  beyond  the  rates  laid  in  1810.  The 
Company,  however,  as  it  was  all^^,  very  shortly  after- 
wards, in  direct  breach  of  this  pledge,  and  of  the 
contracts  made  with  the  inhabitants  supplied  by  them 
before  the  change  took  place,  demanded  a  rate  condder* 
ably  above  that  which  had  been  hitherto  paid,  and 
exceeding,  by  one-fourth,  that  paid  in  1810 ;  and  threat- 
ened, if  it  was  not  paid,  to  cut  o%  and  in  several 
instances  and  without  reasonable  notice  had.  severed  the 
pipes  of  many  individuals  from  the  mains ;  and  although 
repeatedly  applied  to  by  Plaintiff  and  others,  and  not- 
withstanding an  offer  to  pay  the  additional  rates  in  the 
mean  time,  had  refused  to  consent  to  any  mode  of  ascer- 
taining, either  by  trial  at  law  or  otherwise,  whetlier  th^ 
were  entitled  to  demand  more  than  a  reasonable  sum, 
or  to  discontinue  or  withhold  a  supply  of  water,  on  such 
payment  being  made;  and  that  under  the  foregoing 
circumstances.  Plaintiff  and  the  greater  part  of  the  in- 
habitants of  the  district  in  question,  had  refused  to  pay 
the  increased  rates. 


The 
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Tlie  PiaintifFthen  stated,  that  up  to  Christmas^  1817,        1820. 
Iiis  house  in  York-Gildings^  St.  Many^le-bone,  had  been 
supplied  with  water,  by  the  New  River  Company,  at  245. 
per  annum^  at  which  time  his  pipe  was  laid  on,  to  the    tlj     ^" 
pipe  or  main  of  the  West-Middlesex  Waterworks,  with-  Waterworks 
out  his  consent;  that,  on  being  apprised  of  the  change,         nipany. 
he  had  paid,  and  was  willing  to  pay,  tlie  old  rate ;  bat 
that  in  Aprils   1819,  the  collector  demanded  185.  for 
two  quaiters,  whidi,  as  no  alteration  had  been  made  in 
PlatntiflT's  supply  of  water,  and  no  agreement  had  been 
entered  into  by  him,  he  refused  to  pay ;  and  that  the 
Company  had,  in  consequence,  threatened  to  cut  off  his 
supply  of  water. 

The  bill  then  charged,  that  the  Company  was  bound 
lo  supply  water  to  the  inhabitants  of  the  district  on  pay- 
ment of  a  reasonable  rate ;  and  was  not  at  liberty  to 
'  serer  from  its  mains,  pipes  laid  on  with  their  own  con- 
sent, 8o  long  as  the  owners  continued  to  pay  the  rotes 
originally  agreed  upon,  and  that  the  old  rate  paid  by 
Plaintiff  was  reasonable,  while  that  demanded  was  un- 
reasonable; and  it  accordingly  prayed,  that  the  Com- 
pany m^ht  be  decreed  to  continue  to  Plaintiff  his  supply 
of  water,  upon  payment  by  him,  either  of  the  rate  ori- 
ginally agreed  upon,  or  of  such  other  rate  as  should 
be  reasonable,  if  they  were  not  bound  to  accept' the  old 
on^  and  that  such  issue  or  other  proceedings  at  law 
mig^t  be  directed,  as  should  be  necessary  to  decide  the 
xnattORS  in  dispute ;  and  ibr  an  injunction  to  restrain  the 
Company  from  severing  Plaintiff's  pipes  from  the  main, 
or  interrupting  his  supply  of  water. 


The  statements  in  the  bill  being  supported  by  the  af- 
fidavit of  the  plaintiff,  Mr.  Hart  moved,  ex  parte,  for  an 
injunction. 

B  b  4  The 
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The  Lord  Cfiancellor  doubted  whether  he  had  any 
jurisdiction,  and  said  that  notice  must  at  all  events,  be 
given  to  the  Defendants. 


The  matter,  in  consequence,  stood  over ;  and,  in  the 
interval,  an  affidavit  was  filed  by  the  chief  dork  of  the 
West'Middlesex  'Company,  which  stated,  first,  that  die 
Company  was  willing  to  supply  with  water  thePiiln: 
and  any  other  person  living  in  the  district,  at  such  rates 
as  should  be  agreed  upon  between  them,  according  to 
the  57th  sect  of  the  46th  Geo.  3.  ell.;    and  then  a 
variety  of  circumstances,  tending  to  shew  that  the  in- 
creased rates  demanded  (which  were  only  25  per  cent 
more  than  those  of  1810,  while  the  supply  of  water  ww 
nearly  four  times  as  great,)  were  reasonable^  yidding 
only  a  dividend  of  4  per  cent,  on  the  capital  expended ; 
whereas  the  old  rates  had  not  coveredthe  current  ex- 
pences  of  the  Company.     It  further  stated,  that  the 
other  inhabitants  of  the  district  in  question,  when  the 
other  companies  withdrew  firom  it,  were  apprised  by  cir- 
cular letters  of  the  arrangement  that  had  taken  place, 
and  which  it  was  represented,  would  prove  bei^eficial  to 
the  public,  and  was  altogether  voluntary,  as  no  transfer 
had  been  made,  nor  had  any  consideration  been  paid  by 
either  party ;  and  that  no  person  refusing  to  pay  the  in- 
creased rate,  which  most  of  the  inhabitants  had,  in  fiict^ 
consented  to  pay,  was  deprived  of  water  without  rea- 
sonable notice.      It  was  admitted,  that  the  rate  piaid  by 
the  plaintiff  to  the  New  River,  subsequendy  to  1810, 
was  245.  per  annum  ;  but,  before  that  period,  it  was  S05. 
and  the  rate  now  demanded  was  not  quite  25s.  per  cent. 
above  the  last-mentioned  rate ;  and  it  was  also  admitted 
that  the  Company  had  sent  the  Plaintiff  notice  of  their 

intention, 
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intention,  if  the  rate  was  not  paid,  of  cutting  off*  his  sup-        1820. 
ply  of  water  at  Christmas  ilext  We'aijc 

n. 
West. 

Waterworks 
Com|Mmy. 

-  The  motion  for  an  injunction  was  now  renewed.  Jvly  S7,  ss. 

Mr.  Hart^  Mr.  G^  Wilson^  and  Mr.  Pemberton^  in 
support  of  it.  {a) 

Upon  the  construction  of  the  two  acts  taken  togetlier, 
the  Company  is  bound  to  supply  water  at  a  reasonable 
price :.  the  rate  demanded  is  unreasonable ;  but  whether 
it  is  so»  or  not,  if  a  contract  has  been  entered  into,  they 
cannot  determine  it  at  pleasure,  or  enforce  payment  of 
the  rate  in  this  summary  way ;  as  they  can  only  sever 
the  pipe,  in  default  of  payment  of  the  rate  mutually 
agreed  upon.  The  Company  contend  they  are  subject  to 
no  limit;  and  the  real  question  is,  not  whether  they  can 
demand  this  particular  rate,  but  whether  they  can  im- 
pose a  rate  to  any  amount  they  please :  if  so,  the  second 
act  is  nugatory ;  that  act,  however  we  contend,  substi- 
tutes a  reascmable  price,  for  one  fixed  by  mutual  agree- 
ment, and  renders  a  contract  once  entered  into  perpetual. 
The  act  imposes  an  obligation  upon  the  Company  to  sup- 
ply water  at  a  reasonable  price,  and  they  are  bound 
to  do  it,  upon  the  same  principle,  that  grantees  of  fidrs 
and  markets  are  bound  to  grant  the  use  of  land  to  per* 
sons  coming  to  them,  on  payment  of  a  reasonable  price* 
Where  an  act  of  parliament  gives  a  right,  this  courts 
when  the  other  courts  cannot  give  a  complete  remedy, 

(a)  The  counsel  on  each  side  went  into  the  facts  of  the  case  at 
condderable  length,  in  order  to  show,  on  the  one  hand,  that  the  in- 
creased rate  was  unreasonable;  and  on  the  other,  that  it  was  rea- 
sonable. 

wiJl 
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will  interfere,  (a)  At  present,  we  only  ask  the  Court  to 
interfere,  until  the  right  can  be  tried  at  law ;  and  if 
established,  the  benefit  of  it  might  be  afterwards  extended 
to  other  cases,  as  in  the  Mayor  of  York  v.  PiUcington  (b\ 
and  the  City  odxmdon  v.  Perkins,  (c)  There  is  another 
view  of  this  case  which  is  important :  the  act  of  parlia- 
ment assumes,  and  it  was  passed  upon  the  fiuth,  that  a 
supply  of  water  would  always  be  given :  will  the  Court 
permit  the  intention  of  parliament  to  he  defeated  by 
fraud,  and  the  public,  for  whose  benefit  it  was  passed,  to 
be  injured?  Will  not  the  Court  prevent  the  mischief 
intended,  until  the  right  can  be  determined  by  a  court 
of  law.  If  established  the  Court  has  jurisdictioD,  it  wiU 
always  interfere  to  prevent  a  par^  fit>m  committing  a 
wrong  under  colour  of  right.  In  Martin  v.  NtUtdn  {d)^ 
persons  were  restrained  from  ringing  a  bell)  which  they 
had  agreed  by  contract  should  not  be  rung.  In  Lane  v. 
NewdigcUe  {e\  the  Court  in  a  circuitous  way  compelled 
the  performance  of  a  covenant,  the  breach  of  which  was 
attended  with  irreparable  damage.  Here  it  is  dear,  no 
adequate  remedy  can  be  obtained  by  damages,  no  com- 
pensation can  be  made  for  the  want  of  a  supply  of  water ; 
and  if  the  Court  does  not  interfere,  there  will  be  no  op- 
portunity of  determining  the  question,  before  the  mischief 
is  done. 


TTie  Lord  Chancellor. 

Under  the  first  act,  until  a  contract  was  entered  into, . 
there  was  neither  an  obligation  on  one  side,  nor  a  duty  to 
perform  on  the  other:  then  the  second  act  very  properly  re- 
strains the  Company  from  selling  their  rights,  and  providies 
that  they  shall  demand  reasonable  rates :  but  can  I  com- 
pel either  one  party,  or  the  other,  to  enter  into  any  contract 


(a)  Mitf.  95.        (b)  1  Atk.  38S. 
(d)  9  P.  Wm.  266. 


(r)  4  Bra.  P.  C.  158. 
(V)  10  V€$.  19S. 
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at  all  ?  It  is  a  suflBcient  answer  to  the  case  of  the  Mayor 
of  York  V*  PiUcington  to  say,  such  is  not  the  fonn  of  this 
proceeding.  Supposing  the  Company,  insisting  upon 
their  right  to  supply  this  district  with  water,  were  to  file 
a  biU  to  establish  it,  there  would  be  great  difiiculty  in 
this  case  in  carrying  any  decree  into  execution  against 
other  inhabitants  not  parties,  as  the  case  of  each  might 
vaiy.  What  is  the  actual  contract  between  the  Com^ 
pany  and  this  individual,  in  point  of  duration  ?  Does  it 
not  determine  at  the  end  of  the  half  year  ?  (a)  It  does  notgo 
on  from  year  to  year,  like  a  farm.  If  there  is  any  equity 
in  this  case,  it  must  be  one^  upon  which  I  can  finally  do 
something  by  decree;  if  I  cannot  do  that,  have  I  juris- 
diction  to  give  directions  as  to  a  trial  at  law,  by  something 
interlocutory,  upon  which  no  decretal  order  is  ever  to 
be  firamed.  The  case  of  &irs  depends  upon  the  com- 
mon law  of  the  country ;  do  these  acts  contain  any  such 
provision,  or  is  such  the  result  of  them,  although  they 
do  not  contain  one  word  on  the  subject  ? 


1820. 
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V, 
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Mr.  WethereUy  Mr.  Heald^  and  Mr.  Norton  for  the 
Defendants. 

The  Court  has  no  jurisdiction  to  interfere  in  this  case : 
it  might  as  well  be  called  iipon  to  fix  the  price  of  any 
other  article ;  the  rates  are  not  limited,  as  tolls  are  in 


(a)  It  hsring  been  suggested  during  the  argument^  that  the  Com- 
pany intended  to  cut  off  the  water  immediately ;  his  Lordship  ob^ 
served,  that  if  the  parties  had  been  dealing  upon  a  half-yearly  pay* 
menty  and  bad  broken  into  another  half  year,  without  giving  notice 
of  what  the  succeeding  payment  was  to  be,  the  implied  contract 
could  hotlie  determined  until  the  expiration  of  that  period ;  and  in 
that  point  of  view,  the  case  would  in  some  degree  resemble  Loner* 
I^ew^ate  :  and  that  if  the  water  was  stopped  before  Christmas,  na 
damages  scarcely  which  a  jury  could  give  would  be  too  excessive. 
It  wasy  however,  stated  on  the  part  of  the  Company,  that  there  was 
no  intention  to  cut  off  the  water  before  ChrittmaSf  the  time  mentioned 
In  the  notice. 

the 
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the  case  of  turnpikes  and  canals;  under  the  first  act^  cchi- 
tract  is  the  medium  by  which  persons  are  to  obtain  a 
supply  of  water :  it  is  not  repealed  by  the  second;  it  was 
never  intended  that  the  agreement  should  be  perpetual, 
it  must  determine  by  death,  change  of  residence,  &c 
here  it  was  originally  for  halF  a  year,  or  for  a  year  de- 
terminable at  six  months'  notice ;  the  notice,  therefore^ 
will  determine  it,  at  Christmas.  Lane  ▼•  Newdigate  went 
upon  the  ground  of  irrqiarable  damage;  in  the  case  of 
fiiirs,  the  Court  could  not  interfere  by  injunction.  If  the 
Plaintiff  has  a  right  to  be  supplied  with  water,  his 
remedy  is  elsewhere;  the  court  of  King's  Bench  will 
enforce  it  by  mandamus ;  a  power  which  it  has  often  ex- 
ercised, to  compel  the  performance  of  what  has  been 
directed  under  ihclosure  and  canal  acts. 


TTte  Lord  Chancellor. 

This  case  has  been  represented,  and  properly  repre- 
sented, in  a  great  many  points  of  view,  with  which,  how- 
ever, I  am  not  authorised  to  deal.  The  conduct  or 
motives  of  either  party,  the  transfer  by  one  company  of 
its  rights  to  another,  if  it  was  competent  for  them  to  do 
it,  or  the  consequences  to  which  it  may  lead,  I  have 
nothing  to  do  with,  as  it  appears  to  me,  in  reference  to 
the  decision  of  the  present  question.  I  have  reason  to 
conclude,  particularly  from  the  words  of  the  last  act, 
that  the  legislature  did  not  intend  to  encourage  mono- 
poly ;  but,  if  it  has  lefl  it  in  the  power  of  the  other  com- 
panies, to  vest  theii*  rights  in  this  company,  whether  that 
may  lead  to  charitable  or  just  dealing,  or  whether  it 
may  lead  to  unjust  dealing,  I  have  nothing  to  do  with 
it,  unless  a  case  is  brought  before  me,  in  which,  accord- 
ing to  the  laws  of  the  country,  I  can  intermeddle. 


This  bill,  I  am  satisfied,  has  been  drawn  with  great 
attention,  and  I  think  with  considerable  professicmal 

knowledge, 
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knowledge,  because  it  is  impossible  to  attend  to  it 
without  seeing,  that  those  who  framed  it  felt  it  a  matter 
of  almost  insuperable  difficulty,  to  know  how  to  present 
it  to  a  court  of  equity.  r 

The  cases  which  have  been  alluded  to,  as  it  appears  to 
me,  have  no  manner  of  resemblance  to  the  present. 
That  of  the  Mayor  and  Corporation  of  York  and  Pilkhig- 
ton  was  this :  they  conceived  themselves  to  be  entitled 
to  an  exclusive  fishery  in  the  river  Ouse ;  there  were 
many  individuals,  who  conceived  they  had  certain  rights 
in  the  same  river;  and  the  Corporation  filed  their  bill  to 
establish  their  exclusive  right  to  it  It  was  at  first  con- 
sidered, by  no  less  a  man  than  Lord  Hardmicke^  that  the 
bill  would  not  do ;  but,  on  further  consideration,  he  was 
of  <^inion,  that  it  was  a  proper  bill  to  establish  the  right ; 
for  where  the  Plaintifis  stated  themselves  to  have  the 
exclusive  right,  it  signified  nothing  what  particular  rights 
mig|ht  be  set  up  against  them ;  because,  if  they  prevailed, 
the  rights  of  no  other  persons  could  stand :  and  it  has 
been  long  settled,  that  if  any  person  has  a  common-right 
against  a  great  many  of  the  King's  subjects,  inasmuch  as 
he  cannot  contend  with  all  the  King's  subjects,  a  court 
of  equi^  will  permit  him  to  file  a  bill  against  some  of 
them ;  taking  care  to  bring  so  many  persons  before  the 
court,  that  their  interests  shall  be  such  as  to  lead  to  a 
fair  and  honest  support  of  the  public  intisrest;  —  and 
when  a  decree  has  been  obtained,  then,  with  respect  to 
the  individuals  whose  interest  is  so  fully  and  honestly 
estid)lished,  the  Court,  on  the  footing  of  the  former  de- 
cree, will  carry  the  beneBt  of  it  into  execution,  against 
other  individuals  who  were  not  parties,  {a)  This  would 
be  more  like  that  case,  if  it  were  the  direct  converge  of 
what  it  is ;  because  it  is  impossible,  in  the  nature  of  the 
thin^  that  Weak  can  maintain  a  suit  on  behalf  of  hiai- 
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A  person  hav- 
ing a  common 
right  against 
many  other 
persons,  may 
file  a  bill 
against  some 
of  them,  and  if 
the  right  is 
fairly  estab- 
lishedy  the 
court  will 
carry  the  de- 
cree into 
execution, 
against  other 
persons,  not 
parties  to  the 
suit. 


(<i)   11  r«.  429. 


self 
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Wealk       culty  was  felt  when  the  bill  was  firamed ;  for  there  is  a 

^'         great  deal  infused  into  this  record  to  show,  what  are  the 

Mddlxikx   circumstances  in  which,  not  only  this  individual,  but  all 

^^Jlj™*-   the  inhabitants  may  be  placed,  if  this  motion  is  not 

One  of  several  gi^^ted;  but  according  to  the  established  rules  of  this 

inhabitanto  of  Court,  JVeale  can  only  come  into  it  on  the  footing  of  hb 

claini  a  right    o^*^  Contract,  and  his  own  individual  right ;  and  nothing 

under  an  act     more  could  be  established  in  this  suit,  than  whether  he 

of  parliament  , 

to  he  supplied  has  a  continuing  contract  for  the  supply  of  water,  or 

a  publk^nw^  whether  he  has  a  right  to  have  it,  giving  a  reasonable 
pany,  cannot  price,  as  distinguished  from  that  which  may  be  setded 
behalf  of  him-  ^V  ^i^tual  contract.  I  agree  in  this  consequence,  that 
self  and  jf  jfTeale  could  insist  upon  the  court  giving  judgment  on 

a  bill  thus  framed,  (though  what  may  be  reasonable 
with  respect  to  him,  may  not  be  at  all  reasonable  with 
respect  to  another  individual,)  yet  the  decision  that  he 
had  a  right  to  have  tlie  water,  paying  a  reascMiable 
price,  as  contradistinguished  from  one  settled  by  con- 
tract, might  be  applied,  iii  other  suits,  to  other  indi- 
viduals. But  in  this  case  I  am  authorised  to  look  at 
this  as  the  suit  of  fVeale  himself,  and  I  have  no  au- 
thority to  consider  the  case  of  any  other  individual 
whatever. 

A  court  of  Where  a  party  has  entered  into  a  contract,  which  is 

mtmete  in  still  continuing,  the  Court  will  not  deal  with  it,  so  as  to 

SlSh*?  ®f  prevent  any  person  infringing  it,  except  in  certain  cases, 

tract,  nor  as  in  the  ordinary  case  for  a  specific  performance  of  a 

idthough  a  contract.  There  are  many  cases  of  contract,  the  breach 
party  may  De  *^ 

entitled  u>  of  which  will  entitie  a  party  to  an  action  fbc^damages, 
l?^eptionf1n  but  will  not  entitie  him  to  come  into  a  court  of  equitjr. 
cases  of  sped-  fo  the  latter  class  of  cases  belong  all  those,  where  the 
an<^or  irro-    breach  of  the  contract  does  not  produce  irreparable  mis- 

P*"*^®  ^  chief;  and  though  the  Court  will  interfere  in  a  case  of 
mace. 

irreparable  damage,  so  as  to  put  it  in  a  fair  course  of 
trial :  yet,  unless  there  is  something  like  that,  though 

parties 


^ 
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parties  may  be  entitled  to  damages,  and  large  damages  1820. 
too,  it  is  not  a  ground  upon  which  they  can  come  into  a  weale 
court  of  equity.     And  if  the  Ck)mpany  have  a  right  v. 

to  do  an  act,  subject  only  to  damages,  I  have  no  right    j^u^^^^^x 
to  interfere.     Where  an   act  of  parliament,  as  this,    Waterworks 
darects  things  to  be  done,  or  to  be  forborne  to   be       ©""P*"/* 
done,  the   legislature  either  provides  the  means  for 
compelling  such  acts  to  be  done,  or  restraints  to  prevent 
those  being  done  which  are  to  be  forborne  to  be  done ; 
or,  if  the  act  contains  no  provisions  of  either  kind,  the 
legislature  acts  upon  the  supposition,  that  the  enactments 
are  complete  as  far  as  they  go,  and  that  the  laws  of  the 
courts  of  common  law  and  equity,  are  sufficient  to 
enforce  the  right,  which  the  king's  subjects  may  have  de- 
rived under  the  act    But  if  it  turns  out  that  the  courts  of 
law  can  give  nothing  but  damages,  and  that  the  courts  of 
equity  cannot  interfere  to  compel  a  specific  performance  Courts  of  law 
of  tlie  acts  required  to  be  performed,  or  restrain  the  exe-  only^nforcT" 
cation  of  acts  which  are  not  to  be  done ;  or  if  the  powers  the  righu  of 
of  both  taken  together,  can  give  the  king's  subjects  no-  acts  of  parlia- 

thinir  but  an  action  for  damaizes,  it  is  a  defect  which,  whe-  ""*^?  **y.  ^^^  ^ 
_^  g    ,  ,  application  of 

ther  it  proceed  from  mistake  on  the  part  of  the  l^islature,  their  known 
or,  if  I  may  presume  to  say  so,  from  negligent  inattention,  ^^*"if  ^"y 
no  court  can  supply.     The  legislature  has  not  entrusted  are  inadequate 
that  authority  to  courts  of  justice;  it  has  not  said  they  pose^tCele- 
can  legislate,  but  that  the  act  is  to  be  carried  into  exe-  gislature  alone 
cution,  by  the  known  rules  of  law  and  equity.  What  the  defect. 


has  directed  to  be  done,  or  may  have  prohi- 
bited, the  courts,  as  far  as  their  known  rules  and  princi- 
ples will  permit,  will  endeavour  to  enforce ;  but  if  their 
known  rules  and  principles  will  not  supply  a  remedy,  if 
the  le^slature  has  mistaken  its  way,  no  court  of  justice 
can  supply  the  deficiency.  I  agree,  however,  to  this, 
that  where  the  Court  sees  what  the  intention  of  the 
legblature  is,  it  is  its  du^  to  endeavour  to  find  out,  either 
firom  the  enactments  themselves,  or  from  the  application 
of  the  known  xules  of  law  and  equity,  the  means  of 

enforcing 
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\l  "  '-  '      into  execution. 
Wbalb 

V. 

MiDDLBSKx        ^^^  "^  ^^  ^^^  ^^^  record  is  firamed :  the  prayer  is 
Waterworks     founded  upon  the  statement  of  the  case,  as  it   relates 
^^^'      to  the  Plainti£^  and  also  as  it  relates  to  all  the  other 
inhabitants  of  this  district ;  but  although  it  is  difficult 
to  suppose  that  the  legislature  contemplated  that  their 
cases  should  be  separated,  and  notwithstanding  a  deciaum 
with  respect  to  JVeale  may  affect  all  the  other  inhabit- 
ants ;  yet,  unless  a  bill  could  be  filed  by  him  on  bdialf 
of  himself  and  the  other  inhabitants,  I  have  no  rij^ 
according  to  the  prhiciples  on  which  this  court  is  in  the 
habit  of  actings  upon  a  bill  filed  by  him  alone,  to  decide 
any  thing  but  his  case.     The  first  statements  contained 
in  it  are  the  acts  of  parliament ;  the  preamble  in  the  first 
act  is  very  simple ;  but  it  is  to  be  considered  how  the 
purposes  of  it  are  accomplished  by  the  provisions  in  the 
act,  and  with  respect  to  the  exigencies  stated  in  the  bill^ 
important  as  they  are,  how  much  is  done  in  thb  act,  and 
how  much  in  the  next     After  a  great  variety  of  clauses 
usually  found  in  acts  of  this  description,  by  some  of  which 
very  large  powers  are  given,  we  come  to  the  59th  sect,  the 
only  one  which  relates  to  supplying  houses  with  water. 

His  Lordship,  after  commenting  upon  this  section, 
and  observing    that,    by  it,    the  rate  must  not  only 
depend  upon  mutual  contract,  but  that  the  legislature 
must  have  contemplated  mutual  contract,  proceeded  to 
remark,  that  it  fiimished  another  observation  very  mate- 
rial  with  respect  to  the  jurisdiction  of  this  court ;  viz.  that 
it  must  have  been  in  the  contemplation  of  the  l^pslatuie, 
that  some  persons,  as  it  depends  upon  contract  only, 
would  not  have  a  supply  of  water,  and  in  that  case  diey 
were  to  suffer  irreparable  damage.     The  remainder  of 
this  section,  and  also  some  of  the  subsequent  clauses, 
furnish  the  same  observation;  for,   in  the  cases  there 
provided  for,  die  Company  are  not  only  entitled  to  a  sum 

of 
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,of  «WW  J^y  '^V^  ^  ^m^ge^f  but  ^ey  ave  to  ha^e       {\S20. 
.power  to  cut  ^ the  {Hp^  and.4e(>rive  the  ipilivi4}ffd  of     ^TTTJ^ 
.his  fupply  of  water.    Itis  impossU^le^  th^refor^^that  ,ifi      *    .0. 
^the  Y^w  <>f  the  4egis^tur^  the  depriving  a  .hpuse  of  middu^kx 
•ufatiary  m^  .(hat  specif  of  irrepanahle  uyury,.  whi9h/uithQ»   Waterworb 
<ijsea  thia.Qpurt  to  iptor^are.  -We  then  come  to  the  aecppd       ^'^^*^* 
lIcl^yFhigh^ja  very  loosely  c}i)awn.     I  shall  ibrbear  tp  go 
,|fftoiit,^  apy,1^9g(h,  as  I  ^fpik  it  .will  be.  found,  that  this 
iis:arqv^oii|[;h,ijtt pp^ght  M>  be. decided  els^^here.    The 
qil^on  is,  wbetjier  I  ought  po  interpose,  }ff^{oreit  cap 
.lsie,.4ecided  ;els^where,;4Ni^d  .}t  ;anseB,||pon  '}i^p  construe- 
tian,(^f,.tI^^LSt^  ;iecdpp..9f  tjitf^t,  com^       with  the 
^fjIMraljSQi^fa^  (thejl90i}^  whk^  implies  all  theprovisigi^ 
..of-  t}ie^  fofj^r  »ct;U>:  this  act    Did .  the  ^legislature:  qoieap 
\tOtm99.^'ti^\l9th ,9ec^imh  there  shall, be. no; more  coq- 
.ttaet.bi^een^oUf  ifyou  caoootiagri^  what  is  ;a  reason- 
uhle  prine;  but  you  sbaU  ha?e  it  dedd^; between  evei^ 
.ipJilMriMit  and  the  Company,  (till  :you  have  travellod 
tfibfc^ighull  the  jnhabitanls  of  the  district,)  what  is  a  rea- 
:raitlMe  :{^e  ipioad  that  iiibi^itant..inthiwhom  you  are 
:fiapiWPd»g. 

;Tbis  fiase  has  been  assimilated  by  Mr.  Hart  to  thet 
:ftfAi<B  and  markets;  they  aland  iipon  a  veiy  aniMiit 
pffincipk^  1  that  persons  tcannot  inteirppse.  tbemsely;Qs  in 
thc^fflerriae  of  that  ^franchise,  againal  the  right  conveyed 
.t^iCWBt ;.  hnt  no  grant  can  be  -made,  by.  virtue  of  that 
lanlboii^f  iiyuxious  to  the  common,  interests  of  the  pub- 
jyif ;  ^therefore. reasonable  tolls  only  can, be  demanded  : 
we  Joiow.that  tancient:^qsagetbas,igenei:ally.4^tOTmn      Ifapecspnis 
jRhat  Ibey  shijyi  be.   Butif ;  the  claim,  be  to  takcbueason-  ^^^^^ 
.aUiQ  ryi^bes,  th^n,  I  i^prehend,  if  a  person  was  going  to  the  accommo- 
that^  (NT  to  that  market,;  and  was  refiised  the  acqom-  whidTheis 
:n)od<4Jonjrequired  by  law  to  be  given  .to  him,  the  que»-  entWcd, 
tion  is,  not  whether  be  might ;  bring   an  action  for  equity  cannot 
damages,  for  being  prevented  that  enjoymipt,  but  whe-  ^"^^"^^^  ^ 

.VpL.  I.  Cc  ther  ^S^j^. 
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1820.        ther  a  bill  in  equity  could  be  filed,  for  an  injimcriSii  to 

^w^^T^     permit  any  person  to  come  there  that  jrieased.    I  cer- 

V.  taidly  never  heard  of  such  a  bill ;  and  the  qnestidn  before 

MiDDiJEsiBx    ^^  ^^  "^^  whether  the  tx)mpany  are  or  are  not  entitled, 

'Waterworks,    to  ask  more  than  what  a  mutual  contract  would  give; 

^^^'     but,  whether  the  Company  imd    the  mhabitanta  are 

« 

placed  in  this  state  by  this  act,  that  the  Company 
cannot  ask  more  than  whsrt  is  reassonable,  and  the 
person  seeking  the  supply  of  watn*  must  odfer  what 
is  reasonable,  leaving  it  tipen  in  eveiy  case  to  be  decided 
by  some  court,  whether  the  sum  demanded  is  reason- 
able, or  whether  it  is  imreasonable ;  leaving  it  to  be  de- 
cided, as  a  question  of  fact  in  every  case^  what  the  tenns 
<3if  the  contract  between  the  parties,  as  respects  the 
reasonableness  or  unreasonaU^iess  of  the  rate,  axe  to 
be.  Supposing  for  a  moment  that  the  true  construction 
of  ibis  act  of  parliament  is,  that  the  suf^ly  is  no  longer 
to  depend  upon  mutual  contract,  but  upon  die  reason- 
ableness and  unreasonableness  of  what  is  asked,  and 
what  is  ofieired,  this'  question  then  arises.  Is  not  this  a 
case  which,  according  to  what  we  have  been  in  the 
habit  of  doing  in  courts  of  equity,  can  only  be  looked  at 
with  a  view  to  arrange  trial,  in  order  afterwards  to  make 
Iftfaetopplyof  some  decree?    If  so,  is  it  upon  the  principles  of  a  comrt 

dflD^dupon  <>^cq^tyj  *^  I  ««*  ^  called  upon,  in  the  mean  time, 
the  reason-  to  restrain  these  parties  from  acting  upon  their  supposi- 
price,  and  not  ^^^  of  what  is  right  ?  Where  is  the  mutuality  ?  Could  I, 
upon  contract,  under  this  act,  compel  any  one  inhabitant  to  take  water 

a  court  of  ar  ^ 

equity  cannot  from  this  company  ?  I  apprehend  I  could  not.  ■  If  the 
mter&re;  aa  Company  do  not  choose  to  supply  water,  I  cannot  com- 
nuitiiafity;the  pel  them;  and  if  the  legislatune  meant  to  give  me 
^^fe^  the  right  to  do  it,  (by  right  I  mean  a  right  by  ccm- 
compeln  per-  pulsory  means  to  make  them  give  a  supply,)  it  ought 
water.  ^  ^^^^  b€en  taken  care  of  in  the  act ;  I  cannot,  upon 


principle,  do  it  ii^ithout  such  a  power. 


I  have 
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I  have  now  stated  what  has  occurred  to  me  upoQ        1820. 

this  case ;  and  I  have  the  satis&ction  of  knowing:  that       ,.7'   -  ' 

no   inconvenience   caa  possihly^  anse  ,irom  the   view  v. 

which  I  have  taken  of  it,  and  no  damaiTe  can  be  sus-     x>r       **  * 

^        ^  ^  Middlesex 

traied  between  this  and  Christmas.    The  observations   Waterworks 
which  I  have  made  on  the  case,,  have,  been  rather  fcr  ^""^* 

the  purpose  of  explaining  my  views,  than  of  finally 
stating  whether  an  injunction  ought  to  be  granted.  If 
any  persons  think  I  have  taken  an  improper  or  erro- 
neous view  of  the  subject^  it  may  be  heard. again;  my 
present  opinion  is,  that,  und^  circumstances  of  this  case, 
1  caiinot  grant  this  injunction. 


The  motion  was  not  mentioned  again*. 


»..  :     ■  >  ". 


Cc  2 
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JSS  Is.'  ELLfiRTOK  i;.  TfnRSK. 


PownwImp- 
▼keofano- 


"N^R.  Heald  moved  to  commit  the  Clefeiidiuit  for 

t^H:^  »»««*  °f «°  injunction, 

to  oommit  for 

iDjanction^         ^  ^^  appearing  that  the  nodce  of  moCon  Badf  heett 

i^^ceMuy ;  served  only  6n  the  derk  in  court,  Mr.  J^art^  fi>r  the  Dis- 

ditpeniedwith  &ndant,  insisted  that  personal  service  was  necessaiy ;  bdt 

^'^^^^  crffered,  if  the  motion  were  postponed  fijr  a  few  dayis  iflt 

to  i^ipear  for  some  affidavits  were  prq)ared,  to  appear  upon  it  for  tlie 

nSeon-  ^^^^^^^  without  a  new  nottee  beii^  given, 
gmal  writ  u 

required,  the         The  Lord  Chancellor. 
modon  cannot 

be  made  with-       I  think  he  must  be  personally  served  (a).     I  should 

out  produciiu?  1.1  ,  ^       n  •   - 

it.  not  like  to  make  an  order  for  committing  a  parQr, 

though  counsel  should  i^pear  for  him^  if  I  knew  that  he 

had  not  been  served :  another  notice  is  therefore 

sary. 


May  15.  The  motion  was  now  renewed  on  affidavit  of  posoiml 

service. 

Mr.  Hctfi  asked  for  the  original  writ  of  injoiictifHi, 
which  it  appeared  had  not  been  brought  into  court. 

The  Lord  Chancellor  said  the  motion  could  not  be 
made  without  producing  the  writ 

(a)  Angersiein  v.  Huni,  6  Vet.  488. 


CMSS»>  m  .eUANCBRY.  S7.t 


HENSAGE  V.  AIKIN.  M,^  is. 

#^N  a  motioD  in  this  cause  by  Mr.  Bose^  Mr.  Heald  Aparty  not 
^^  appouned  for  a  part^  iRho*  bed.  haca  aarvad  Modt  j^^^^  i^i^ 
uotioa tlieceo^  bavioiEno-  ifeiteresli  ia  Iba.  motiosu    Ift  <erv«i  »id» 
ancadfor  the  casts  of  the  appearanaan    Mi.>iBo<e  €it>  titlaiK^tba 
jectad^  and  menlaoned  that,  tihara  was  frdifferancaio.  iha;  ?ff!^^ 
MSffff^5»f»-  the.  Mastesr  of  ike  RcJk  b^jptf  iil  the*,  habit 

oCiefiithig  dke  OQBtB  m  sttdi  caaca.  (ok^ 
3Xe  Lord  Cuancexxor. 


If  you  serve  the  party  with  notice  of  motion,  you 
caomot  object  to  bis  appearing;.  Is  he  not  entitled  ta  be 
WMfaronified  fiy  tfaaeypenrc^  occasionfri  by 
ia  appearing  IB  eonsaqiienoe  of  your  notice? 


(^  hk  nrnpltmemv.  irarf^aii,ii0JK^5di>0v*iaia»theBAHtai 
ef  tha  Rolk  nfined  cofti  tt>  a  pvtgr*  wha^  tppeared  on  a  petitiaiii^ 
frith whioh  ha  had  b«ea  Benred^tho^sti  having  no  intereit  in  it;  fol- 
bwiag  what  his  Honour  undentood  from  the  Regpstran  to  have 
been  the  practice  of  the  lafe  AfafCer  of  the  Rolls.  Mr.  GMU$hm 
fcr  the  petMoni  Mr.  OMmi  on  the  other  tide. 


•-  ■  J' 
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1617.  Ex  parte  HijitN.      • 

AmMtt  17.  (I^  ^^  matter  of  Goodchild  and  Others.)  (a) 


C'J: 


Under  H'eoat^  TN  Naoember  \Sl5j  a  joint  cptiHnigsion  issued  against 
jJJJJ^  'J-  Join  Qoodchild  the  dder,  Jotn  Jiwrisofi,  WiUiam 
i^;siiift  two;  '  JSic^soyt,  JbAn  Goodchild  Ae  yoimger,  aiid'7%aiia«  Jomuy. 
J^^SSh?*  miderwhidi  they  were  found  baidianipts.  -  Thetwa 
the  name  of  Odbdchilds  carried  on  the  busoness  of  limie-merchants^'ia; 
but  in  the  (M^  partnership  together,  under  the-  firm  of  ^  GooddUd  and 
derii^anddit-  Squ  .  ^t  the  time  of  the  bankruptcy  twenty-seven  ships 
botb»  form       were  employed  in  the  lime-trade^  all  of  whi(:h  were*  le- 

fUSL^l}^'      gistered  in  the  name  of  J.  Goodchild  the  younger. 
joun-eKK6.      ^.^ 

"  It  appeared  that  J.  Goadchildthe  41Ae'r  Imd^  by  deed,- 
datod  in  '^^^^'^  1812,  Bssi^ei  t6  Goodchild  *^he  ^ojmget 
six  ships,  of  which  he  was  the  sote^re^stered  owner^  and 
his  moiety  of  four  others,  which  were  registered  in  the 
joint  names ;  the  assignment  was  eiq)re$$ed  to  be  iJi^  cpn- 
sideration  of  natural  love  ai^d  afifectioa;  and  it  was.m^ 
s^ied  to  have  been  made  only  for  the  purpote  of  saivtrig 
the  elder.  Goodchild  the  trouble  of  attending,  at '  the  Cos- 
tom-house.     Eight  of  the  ships  thus  assigned  were  in 
.  the  trade  at  the  time  of  the  bankruptcy :  the  other  nine- 
teen had  been  purchased,  or  built  and  paid  for,  out 
of  the  funds  of  the  firm  of  Goodchild  and  Son.     The 
two  Goodchilds  were  equally  interested  in  the  business; 
but  the  capital  had  been  advanced  by  the  &ther. 

(a)  Having  been  iavourcd  with  a  copy  of  the  proceedings  in  this 
case,  its  importance,  with  reference  to  the  doctrine  in  some  of  the 
authorities  referred  to,  has  induced  the  £ditors  to  insert  it.  It  has 
been  compared  with  the  entry  in  the  book  of  the  Secretary  of 
Bankrupts. 

IS  The 
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The  object  of  the  petition  was  to  have  the  proceeds        1820. 
of  the  vessels  included  in  the  assignment,  declared  to  be      jg,  '  ^J 
part  of  the  separate  estate  of  the  elder  Goodchild,  as        .BvtiV. 
having  been  assigned  without  sufficient  •  consideration! 
or  that  the  proceeds  of  all  the  twenty-seven  vessels  might 
be  declared  to  be  part  of  the  joint  estate  of  the  two 
Goodchilds.    The  petition  was  heard  on  the  17th  of 
April  1817. 

Mr.  Montagu  for  the  Petitioner. 

Mr.  Cidlen  for  the  Assignees. 

The  cases  of  Ex  parU  Yattap  {a\  Ex  parte  Honvton  {b), 
Bobinsan  v.  McDowell  (c),   and   Mair  v.   Glennie  (d\    . 
ware  cited. 

The  Lord  ChanceUor  made  an  order,  referring  Jt  to 
the  Commissioners,  to  enquire  in  whose  order  and  dis- 
pontion  the  ships  in  question  were,  at  the  date  and  suing 
fiMTth  of  the  commission. 

• 

The  Commissioners  certified,  that  in  their  judgment, 
all  the  ships  were,  at  the  date  and  suing  forth  of  the 
commission,  in  the  order  and  disposition  of  tlie  bank- 
rupts J.  Goodchild  the  elder,   and  J.  Goodchild    the 
'  younger,  and  stated  at  length  the  circumstances  upon 

(«)  15  Vei.eo,  {b)  1  Rote,  177.     17  Vn.  251. 

(c)  Sdw.  N.  P.  114S.  cited  8  Bam,  4r  AUL  195. 

{d)  4  Mom*  i  Selw,  240.  These  cases,  deciding  that  the  stat. 
SI  Joe,  1.  c.  19.  $  1 1.  extends  to  ships,  notwithstanding  the  effect  of 
the  register  acts,  have  been  confirmed  by  JJoy  v.  Monkhotacy 
1  HoU.  603.  Hay  V.  Fairburtty  2  Bam.  4r  Aid,  195.  MonUunue  v. 
H4^^2Brod.4rBing,  114.  And  we  Montagu,  B,L,  9dedit.p.563.n. 

which 
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asso. 

HosJii. 


wbid  lliejr  founded  their lOflinum.   .Aa.otder  was  made 

'jan.the27th.of./l^pM^  18179  conBimmg  the  certificate, 

and  declaring  allithe  jhtps  uiiquestion  to  be  part  of  the 


END   OF    PART  II. 
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ARGUED  &  DETERMINED 

IK   THi: 

HIGH  COURT  OF  CHANCERY, 

Commencing  in  the  Sittings  after 

TRINITY    TERM, 

59  Geo.  III.  1819. 


Rolls. 


HORSEMAN  i;.  ABBEY.  J^W.e 

Nov,  25.  85. 

nPHIS  was  a  suit  for  a  specific  performance.     The  Limitation  in 
-■•    Defendants,   by  their  aiiswer,    admitted,  that  a  J^^J^roiSJ 
good  title  could  be  made  in  every  respect,  excepting  to  the  ezecu^ 
that  the  estate  was,   as  they  contended,  subject  to  a  traton,  and 

charge  of  1000/. ;  and  by  the  decree  made  on  the  2Sd  assigns  of  il^ 

after  the  death 
Naoember,  1816,  it  was  referred  to  the  Master,  to  en-  of  P.  and  6% 

quire  whether  the  sum  of  1000/.  was  an  incumbrance  K^Th^d^^A 
tlien  affecting  the  estate.    The  following  fitcts  appeared  of  ^.  and  C.  in 
by  the  report  S^f -'^^ 

Whether, 
By  a  settlement,  made  in  June,  1776,  on  the  marriage  ^  fg*"cntiSed' 

of  Henry  Ashley  with  Eliza  Hickmarij  after  reciting  that  to  take.    Qk. 

A  trust  term, 
created  by  a  marriage  settlement,  to  raise  a  sum  of  money  on  the  decease  of  the  sur- 
vivor of  the  husband  and  wife  in  case  there  should  be  no  issue  of  the  marriage 
living  at  her  death,  and  to  be  paid  as  the  wife,  at  any  time  or  times  during  her  co- 
verture, and  notwithstanding  toe  same,  by  any  deed  or  writing,  &c.  should  appoint 
or  devise.  The  power  cannot  be  exercised  during  widowhood  or  a  second  marriage. 


Vol.  I.  D  d  tlie 


^> 
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1819.        the  fortune  of  the  said  Eliza  Hickman  was  9001^  to 
which  her  mother,  Ann  Hickman,  had  agreed  to  add 
100/.,  the  said  Hentiy  jishtey  conveyed  the  estates  in 
question  to  the  use  of  himself  for  life,  with  remainder  to 
the  use  of  his  intended  wife  for  her  life,  with  remainder 
to  trustees,  for  a  term  of  500  years,  with  other  remain- 
ders over,  with  an  )|ltimate  remainder,  upon  &ilure  of 
issue  of  the  marriage,  to  himself  in  fee.    The  trusts  of 
the  500  years*  term  were  declared  to  be,  that  if  the  mar- 
riage should  take  efiect,   and  Eliza  Hickman  should 
happen  to  die,  and  leave  up  issue  of  her  body  by  the 
said  flenry  Ashley  lawfully  begotten,  living  at  the  time 
of  her  decease,  then  that  the  trustees  should,  witibiB  six 
months  after  the  decease  of  the  3urvivor  of  them  the 
said  Eliza  Hickman  and  Henry  Ashley,  raise  a  sum  of 
1000/.,  and  pay  the  same  to  such  person  or'persons  as 
the  said  Eliza  Hickwiant  at  any  time  or  times  thereafter 
during  her  coverture,  and  notwithstanding  the  same,  by 
ai^deed  or  writing,  deeds  or  writings,  to  be  by  her  duly 
executed  in  the  presence  of,  and  attested  by,  three  or 
more  credible  persons,  and  which  she  was  thereby  em- 
powered to  make,  should  limit,  direct,  or  appoint,  give 
or  devise  the  same;   an4  for  want  o^  and  until  such 
limitation,  direction,  or  appointment,  to  the  use  and 
behoof  of  the  s^4  executors,  administrators,  and  assigns, 
of  the  s^d  Ann  Hickman,  and  to  and  for  no  other  use, 
intent,  or  purpose  whatsoever.     The  deed  contaihed  a 
general  ponyer  of  revocation  and  new  appointment,  to  be 
exercised  by  //.  Ashley  ^d  his  wife,  with  the  consent  of 
the  trustees. 

The  marriage  having  taken  effect,  H.  Ashley  died,  in 
tb(S  year  1780,  without  issue;  his  wife  survived,  and,  in 
the.  following  year,  married  Thomas  Litchfield.  Previous 
to  her  second  marriage,  a  settlement  was  made,  by  ia«> 
Ventures  of  Ipase  and  release,  dated  the  2Sd  and  S4th 


October,  1781^  by  which  (amon^t  othef  tjbip^sO)  |fA^ 
reciting  that  it  had  been  agree4  th^t  the  SHm  of  IQOQ^     Hbl^Iii 
should  be  assigned  to  trustees,  Eliza  Hickman^  by  virtue       '     t\'  ' 
of  the  power  given  to  her  by  the  deed  of  Jm^j  1776,       ^fWW 
appointed  the  sum  of  1000/.  to  trustees^  upo^  txust^  i9X 
all  and  eveiy  tl^e  child  and  ch^^ib^  of  tl)e  ^^rri^^  iRi 
equal  shares  and  proportions,  and  in  default  of  such 
ufqe,  ifpoa  other  trj^^^ 

^me  time  after  her  second  ma^ia^  she  ^^cv^t^  a 
deed-poll,  dated  in  Januarnj  1 784,  \fv  wl^^^  §1^.^  ^^^ 
the  power  given  her  by  the  deed  ofjbiney  177^;  «md  bjf 
virtue  of  it,  appointed  the  s>ira  of  1000/.  to  l>^  pi^4  tQ 
hef  husband^  Tkama^  Litchfield^  his  executo^  admipj^ 
atrators,  and  assigns*  She  died  in  Jur^ef  1791,  laying 
her  husband  and  pne  di^ughter,  Elizabeth  lAtc]ifif:^%  sfur-. 
viyinff  her. 

Xn  December^  1793,  Ann  Hicknfan  filed  a  b.ill  in  t^^ 
court  against  the  surviving  trustee  of  t^^  5QQ  f^sgi 
tenn»  l%omas  LitcJifieldy  Elizabeth  fjitchfi^l^,  aqd  fsqac 
Cbuitf  the  person  who  was  entitl^  to  the  es^te^  $ul^^ 
to  the  term,  insisting  that  su|  mopths  h^vin^  ^P^ 
since  the  death  of  her  daughter,  tberet  bw^  no  i^i^  (jf 
her  first  mi^rriage,  and  no  {ipppin^ept  having  hegsf^ 
made  during  her  coverture  with  fienty  Ashley ,  the  lOOQ/^ 
ought  to  be  rai^d  and  p.(ud  ^  her  (49»  flickman). 
T.IAtcJifield  and  E.  LUdifield  respectively,  in  their 
answers,  claimed  the  sum  in  question,  the  former  undeij: 
the  deed-poll  oi  JanufiLfy,  1794,  the  latter  under  th^ 
settlement  of  October,  1781.  The  cau^e  ivas  heard  on 
the  1 2th  Jtdi/y  \  798,  before  the  Lord  C)^f|nceUor,  when 
the  bill  was  dismissed  witl^  costs,  as  agfdnst  Const,  {m4 
without  costs  as  against  the  other  Defendgpts.  It  fpr 
peared  thfi(  Coh^^  by  ))is  answer^  submitted  to  have  ttff 
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1819.        1000/.  raised  and  paid  as  the  Court  might  direct     Ann 

Hickman  had  since  died. 

« 

The  Master  having  certified  that,  in  his  opinion,  the 
sum  of  1000/.  was  not  an  incumbrance  on  the  estate,  an 
exception  was  taken  by  the  Defendants  to  his  report. 

Mr.  Agar  and  Mr.  Soupellj  in  support  of  the  ex- 
ception. 

It  may  be  questionable  who  is  the  person  now  entitled 
to  this  sum  of  1000/. ;  but  it  seems  clear,  by  the  settle- 
ment, that  it  was  intended  to  be  raised,  at  all  events, 
and  not  having  been  raised  or  paid,  it  must  still  be  a 
charge,  whoever  may  have  a  right  to  claim  it  The 
power  given  by  the  settlement  must  have  been  meant  to 
authorise  an  appointment  by  Eliza  Hickman,  at  any 
period  of  her  life ;  the  payment  would  not  otherwise 
have  been  deferred  till  after  her  death,  as  well  as  that  of 
her  husband ;  nor  is  it  a  reasonable  construction,  that 
she  should  appoint  during  her  coverture  only.  It  was 
a  general  power,  but  during  coverture,  was  to  be 
exercised  by  deed,  attested  by  three  witnesses.  But  if 
the  other  construction  prevails,  the  appointment  by  the 
deed-poll,  made  during  her  second  coverture,  is  within 
the  terms  of  the  power.  Even  if  neither  of  the  instru- 
ments were  effectual,  the  money  was  still  to  be  raised 
ibr  the  executors,  administrators,  and  assigns  of  the 
mother ;  and  her  surviving  her  daughter  does  not  de- 
feat the  limitation.  It  is  not  like  a  contingent  remain- 
der in  real  estate,  the  rule  that  the  remainder  must 
vest  immediately  on  the  determination  of  the  particular 
estate,  depending  on  a  principle,  not  applicable  to  per- 
sonal^, that  the  freehold  cannot  be  in  abeyance.  The 
decree  in  1798  did  not  determine  tlie  point  now  in 
issuer  it  only  excluded  Ann  Hickman  during  her  life. 

Bfr. 
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Mr.  Heald  and  Mr.  Parket^^  on  the  other  side.  1819. 

The  power  is,  in  express  terms,  confined  to  coverture,     Horsemah 
and  that  the  coverture  by  Henry  Ashley  was  meant  can-  <^* 

not  be  doubted;  the  settlement  is  not  likely  to  contain 
provisions  for  a  future  marriage.  Hence,  upon  the 
death  of  Ashley ^  the  power  was  gone,  and  the  only  other 
limitation  was  to  ^^  the  said  executors,  administrators^ 
and  assigns,"  of  the  mother,  who,  at  the  time  ^hen  it 
was  to  take  effect,  were  not  in  existence.  It  must 
therefore  fail,  like  a  limitation  to  the  heirs  of  a  living 
person ;  and  this  appears  to  have  been  the  opinion  of 
the  Lord  Chancellor,  on  the  hearing  of  the  former  cause 
in  1798. 


The  Master  of  the  Rolls  (after  stating  the  &cts)t        ^^^  ^S. 

It  is  first  to  be  considered,  to  whom  this  sum,  sup« 
posing  it  to  be  still  a  charge  on  the  estate,  would  be 
payable;  whether  it  could  go  according  to  either  of  the 
appointments  made  by  Mrs.  Ashley.     In  support  of  the 
validity  of  those  instruments,  it  has  been  argued,  that 
the  words  ^^  at  any  time  or  times  hereafter,  during  her 
coverture,"  referred  to  any  coverture,  and  also  that  those 
words,  with  the  words  "  by  any  deed,"  &c.  were  to  be 
read  as  if  in  a  parenthesis.     The  latter  would,  I  think, 
be  a  very  convenient  way  of  disposing  of  all  powers 
of  appointment ;  but  it  is  necessary  to  follow  the  lan- 
guage of  the  power,  and  these  words  must,  it  appears 
to  me,  be  considered  as  restrictive,  and  limit  the  execu- 
tion to  the  period  of  coverture.     Next  comes  the  ques- 
tion, whether  these  words  refer  to  any  coverture,  or  to 
that  with  the  husband  she  was  then  about  to  marry ;  and 
I  think  that  they  are  to  be  considered  as  regulating  what 
was  to  be  done  during  that  particular  coverture  only ; 
during  that  period  she  made  no  appointment,  and  there 
was  therefore  no  valid  execution  of  her  power,  (a) 

{a)  Seo  BeaoU  v.  Dodd,  1  T.E.  193. 

D  d  S  Th^ 
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VbIQ*  The  only  question  then  Is,  whether  the  sum  is  to  go 

to  the  executor  of  Mrs.  Hickman.    The  Master  seems 

to  We  thought  that  pomt  decided,  by  the  rejection  of 

the  claim  made  by  her ;   the  Court  having  determined 

that  it  Was  not  to  be  p&id  to  her,  and  that  the  appoint* 

meHts  were  not  valid.    I  thinlc  it  likely  that  the  Master 

fenned  this  opinion  without  having  seen  the  answer  of 

Isaac  Coud.    In  that  it  is  distinctly  iadmittied  that  the 

^^ge  existed,  and  he  ex|)resses  a  Willingness  to  have  it 

^sed;    his  costs  were  in  consequence  allowed  hift). 

^us  the  charge  was  then  acknowledged  by  the  pel*Sdtl 

mteresled.    It  is  not  pretended  that  it  has  been 

paid ;  how  then  can  it  have  been  got  rid  of? 


l!lie  argument  now  is,  that  the  limitation  to  the 
Cdlprs,  administrators,  and  assigns  of  Mrs.  HUkman 
'was  conditional,  depending  upon  whether  Mns.  Hklbium 
died  before  Mr.  and  Mrs.  Jshley.  It  is  said  that  there  \m^ 
ho  one  answering  tb6  description  of  executor  or  admi*'^ 
nistrator,  and  that  the  limitation,  therefore,  fall^  to  the 
gtbnnd.  It  has  bsen  ingeniously  put  as  if  it  wem  like 
the  case  of  freehold  estate,  but  t  do  not  see  that  the 
analogy  itan  be  applied. 

In  the  former  suit,  the  Ooutt  decreed^  for  some  rea- 
son or  other,  that  Mrs.  Hickman  was  not  entitled,  from 
which  however,  it  does  not  follow  that  no  one  was. 
llie  question  was,  whether  a  sum  beih^  given  to  the 
eXiBCutors,  administiiators  and  assigtis  of  a  person,  timt 
persoh  herself  could  tpply  to  receive  it.  The  ground 
of  the  decision  does  not  appear,  but  if  the  G>urt  thought 
^at  the  time  when  the  sum  was  to  be  paid  was  post- 
poned, or  that  it  was  to  be  paid  to  the  person  who 
shduld  be  executor,  in  either  case  they  would  lay  that* 
Mrs.  Hickman  could  hot  detnftud  it 

Tliere 
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There  is  a  case  bearing  on  this  point  in  the  Court  of       1819i 
Exchequer,  I  mean  Evans  v.  Charles,  (a)     There,  a     n^^T^ 
person  having  compounded  with  his  creditors,  his  widow  • 

left  a  sum  to  be  divided  among  those  creditors^  or  theit  AiMr* 
pc!rs6nal  represtotatives.  One  of  the  creditors  died, 
and  his  share  was  claimed  by  his  administratrix ;  it  was 
also  claimed  by  the  next  of  kin,  and  the  residuary  legatee. 
Lord  C.  B.  Ihfre  delivered  the  unanimous  opinion  of 
the  Court  in  &vour  of  the  administratrix,  and  that  she 
was  to  take  it  beneficially,  and  not  as  a  pfut  of  her  tea- 
tator's  estate.  There  was  another  case  on  this  subject. 
Bridge  v.  Abbott  (6),  in  which  a  contrary  decision  was 
come  to  on  the  words  legal  representative,  under  which 
the  bequest  was  given  to  the  next  of  kin.  The  Court  of 
Exchequer,  in  Moans  v.  Charles^  reviewing  that  case, 
thcAigh  not  meaning  to  dispute  its  Authority,  OHisidered 
It  as  one  that  most  dtalid  upon  its  own  particular 
grounds. 

These  cases  were  both  determined  abbot  the  ti^e  of 

(he  hearing  of  this  cause,  and  the  Court,  influenced  by 

them,  may  have  thought  that  the  personal  representative 

of  Mrs.  Hickman  was  to  take  beneficially.    Whether  this 

was  the  base,  I  cannolS  tell,  but  the  Conrt  certainly  did 

Hot  consider  that  the  lOOO/.  was  not  a  sttbsisfifig  iilafgci. 

I  think,  therefore,  that  it  woiild  be  too  Much  to  fbrce 

die  estate  upon  a  purchaser  without  the  pajonent  of  this 

sum  afl;er  the  acknowledgment  of  the  owner  in  the  year 

1798  that  it  was  a  charge,  [c) 

Exception  allowed. 

Reg.  Lib.  A.  1819.  fo.  319. 

(a)  1  Antt,  128.  {b)  Bro,  C.  C.  224. 

(c)  See  Jennings  v.  Gailimoref  3  Ves.  146.;  Long  v. 
BlackaUf  ib.  486. ;    Sanders  v.  Franks^    2  Mad.  147* 

The  following  case,  as  being  in  some  degree  connected  with 
the  subject  of  the  present^  may,  it  is  conceived,  without  im- 
propriety! be  inserted  in  this  place. 

D  d  4  Yc^ux 
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1S19.  ^<^<^  ^*  Henderson,  RoUst  10th  February^  1806.    Alex- 

^mm  y/  amirr  Coutis,  by  his  will,  dated  in  November,  1796»  made 

BoBSBMAN  (amongst  others)  the  following  bequest.    "  I  give  and  be- 

AaiBT.  queath  to  Mr.  Edward  Vauxy  senior,  of  Austin  Friars,  Lon* 

Lency  to  il.,  ^^*  merchant,  2.00/.,  and  failing  him,  by  decease  before  me, 

**  and  fidUng  to  his  heirs."  Edtoard  Vaux,  by  his  will,  dated  in  September^ 

himb|y  deceaie  i802,  gave  the  residue  of  his  estate  and  effects  to  his  execu« 

hishdrt.***  A.  ^^»  ^  be  invested  in  the  funds,  upon  certain  trusts,  for  the 

dies  before  the  benefit  of  his  wife  and  daughters ;  he  appointed  two  of  his 

f****]^*  ^^"  sons  (the  Plaintifi)  and  his  wife,  his  executors  and  execu- 

wul  containing  trix,   and  died  in  January,   1803,   leaving  his  wife,   five 

m  residuary  daughters,  the  ^aintifi,  and  two  other  sons  surviving  hinu 

?^*^l«teMf  '^^  PlwntiflBB  alone  proved  his  wiU. 

to  the  next  m 

kinofil.liviDff  TTie  testator,  Coutts,  survived  Vaux,  and  died  in  August^ 

^t^Mbo^B     ^^^ »  "*  ^®  interval  between  their  deaths,  one  of   Vaux*t 
^l^th.  daughters  died,  leaving  a  husband  and  children.   The  Plain- 

ti£b  by  their  bill  filed  against  the  executors  of  Couits,  and^ 
the  other  children  and  grand-children  of  Vaux,  and  the  hua* 
band  of  his  deceased  daughter,  claimed  the  2001. ;  the  dif- 
ferent Defendants,  by  their  answers,  contended  for  three 
different  constructions :  1.  That  it  belonged  to  the  next  of 
kin  of  Vaux,  living  at  the  time  of  his  death :  2.  That  his 
next  of  kin,  living  at  the  death  of  Coutts,  were  entitled^ 
3.  That  it  ought  to  go  in  the  same  manner  as  the  residue 
of  Vaux*B  estate. 

The  MiiSTSR  of  the  Rolls  (Sir  W.  Grant)  decreed,  that 
the  legacy  belonged  to  the  next  of  kin  of  Vaux,  living  at  the 
time  of  the  death  of  Alexander  Coutts. 

Reg.  Lib.  B.  1805.  fo«  317. 
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1820. 

JERVOISE  ».' CLARKE.  ^^l^' 

J   C  JERVOISE,    Esq.    by   his    will   devised  lib  i^^^^^^^ 
real  estate  to  trustees,  upon   trust  to    sell,    and  Court,  a  re^ 
to  stand  possessed  of  the  monies   to  arise  from  the  allowed* to  be 
sale,  upon  certain  trusts,   after  payment  of  his  debts  made  one  of 
md  l^acies,  for  the  benefit  of  the  children  of  his  bro-  ^he  Master 
ther,    the  Defendant    Sir  S.  C.  Jerome ;    and  if   he  *<>  ^^  ^«    . 

Ill*      amount,  and 
should  have  no  children  who,  being  sons,  should  attam  to  use  his  dis- 

the  age  of-twenty-one,  or  leave  issue,  or  who,  being  ^^mmunkat- 
daughters^  should  attain  the  age  of  twenty-one,  or  marry,  ing  it  to  the 
thai  upon  trust  for  his  brother.     The  testator  directed  [hdr^lidt- 
that  his  brother  might,    within  six  months  after  his  on. 
decease^  upon  signifying  his  intention  to  the  trustees, 
have  the  option  or  chance  of  purchasing  any  part  of 
the  devised  estates,  at  a  price  to  be  fixed  by  arbitration. 
#^£Sr  S.  C.  Jervoise  did  not  avail  himself  of  the  option  of 
purchasing,  within  the  period  limited  by  the  will.     He 
Ukd  several  in&nt  children,  who  were  Flaintifis  in  the 
cause. 

By  the  decree,  dated  the  20th  of  February^  1819,  a 
sale  of  the  testator's  estates  was  ordered,  and  the  De- 
fisndant,  Sir  S,  C.  Jervoise  was  to  be  at  liberty  to  bid 
befixre  the  Master.     An  order  was  afterwards  made  by 
his  Honour  the  Vice-Chancellor,  on  the  19th  of  Juney 
1819,  referring  it  to  the  Master  to  appoint  some  fit  and 
proper  person  or  persons,  who  should,  on  the  sale  of 
thep.said  estates,  be  at  liberty  to  make  one  bidding  upon 
each  lot,  and  that  the  person  so  to  be  appointed  should 
be  indemnified  out  of  the  said  estates,  in  the  event  of 
^  his  becoming  the  purchaser  of  any  of  the  lots,  and  the 
Master  was  to  fix  the  sums,  which  the  person  so  to  be 
appointed  was  to  bid  for  each  lot, 
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1820.  A  petition  was  afterwards  presented  by  one  of  the 

trustees,  representing  that  it  would  be  inexpedient  to 
have  the  estates  sold  under  the  last-mentioned  order,  as 
the  Defendant,  Sir  5.  C.  Jerooise^  who,  it  was  said, 
intended  to  bid  for  part  of  the  estates,  would  have  an 
opportunity,  by  means  of  the  documents,  upon  which 
the  Master  would  fix  the  biddings,  and  which  the 
solicitors  ibr  all  parties  would  be  entitied  to  see^  of 
ascertaining  the  amount  of  the  bidding.  This  petition 
was  heard  by  the  Vice-Chanoellor,  on  the  21  st  Decern' 
ber  1819,  when  it  was  ordered  that  the  order  of  the 
19th  June  1819,  should  be  discharged;  and  the  Master 
was  empowered,  if  he  should  think  it  more  advantftgeous 
to  sell  the  estates,  or  any  of  them,  in  the  country,  to 
appoint  a  proper  person^  in  the  usual  manner,  to  sdl 
the  same  accordingly,  at  such  time  and  place  as  be 
might  judge  proper ;  and  it  was  ordered  that  tiie 
petitioner  and  his  oc^trustee^  or  their  respective  soli- 
citors, should  be  at  Ubetty  to  make  one  bidding  for  the 
said  estates,  if  sold  entire ;  or  if  sold  in  lots,  one  bid- 
ding for  each  lot,  and  the  reserve  of  the  said  biddii^gs 
was  to  be  made  one  of  the  conditions  of  sale ;  and  the 
petitioner  and  his  co-trustee,  or  their  solicitors,  were  to 
deliver  irnote  or  notes  in  writing,  imder  a  sealed  cover, 
of  the  sum  or  sums  he  or  they  should  so  bid  for  the 
said  estates,  or  any  of  them,  entire,  or  for  each  lot,  if 
sold  in  lots,  to  tiie  said  Mastel*,  or  to  the  penon  or 
persons  appointed  by  the  said  Master  to  sell  the  said 
estates,  or  any  part  thereof^  previous  to  the  sam^  or 
each  lot,  in  case  the  same  should  be  put  np  in  lots, 
being  put  up  to  sale;  and  in  case  no  person  or  peit^aAs 
should  bid  a  higher  price  or  sum,  than  the  sum  or  soms 
mentioned  in  such  notes  or  vrritings  respectively,  then  it 
was  ordered,  that  the  Master,  or  the  person  or  persons , 
appointed  by  him  to  sell  the  estates,  should  dedare  at 
the  sale  that  the  same  were  not  scd^  but  liikd  been 

bought 
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bought  in,  on  account  of  the  persons  interested  in  and 
entitled  to  the  estates. 

A  petition  of  appeal  from  this  order  was  presented 
in  the  name  of  the  infant  Plaintiffs,  submitting  that  it 
would  be  very  prejudicial  to  their  interests  that  the 
trustees  or  their  solicitors,  neither  of  whom  had  any 
knowledge  of  the  estates,  should,  without  controul, 
have  power  to  buy  in  the  estates  for  such  sums  as  they 
they  might  think  fit,  and  that  it  would  be  more  for  their 
advantage  that  the  matter  should  be  regulated  according 
to  the  judgment  of  the  Master. 

The  Lord  Chancellor^  after  much  consideration,  and 
^observing  that  the  case  was  attended  with  several 
specialties,  made  the  following  order :  His  Lordship  doth 
order,  that  the  said  order  of  the  21st  day  o(  December 
1819»  be  varied,  and  be  as  follows  (that  is  to  say),  bis 
Lordship  doth  order,  that  it  be  referred  to  the  Master  to 
consider  whether  it  will  be  more  fblr  the  advantage  of 
t&e  petitioners  the  Plaintiffs,  that  the  estates  in  question, 
or  %nj  of  them,  should  be  sold  in  the  country  than 
beibr^  the  said  Master  in  the  public  sale-room ;  and  if 
the  said  Master  shall  be  of  opinion  that  it  will  be  so,  it 
is  ordered  that  then  the  same  be  sold  by  a  proper 
person  to  be  appointed  by  the  said  Master,  at  such  time 
and  place  as  he  shall  think  proper ;  and  he  is  to  fix  one 
reserved  bidding  for  the  said  estates,  if  sold  entire ;  or  if 
sold  in  lots,  one  bidding  for  each  lot;  and  the  said 
reserved  bidding  is  to  be  made  oiie  of  the  conditions  of 
sale  under  which  the  said  lot  or  lots  shall  be  sold ;  and 
in  order  that  the  said  Master  may  form  his  judgment  as 
to  such  reserved  bidding,  it  is  ordered  that  the  parties 
do  carry  in  before  the  said  Master  such  proceedings  as 
they  may  think  fit,  with  liberty  for  the  said  Master  to 
iiso  bU  discretion  as  to  communicating  such  reserved 

bidding 
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bidding  to  the  parties,  or  either  of  them,  or  their  soli- 
citors ;  and  it  is  ordered  that  the  said  Master  do,  upon 
such  sale,  put  under  a  sealed  cover,  and  deliver  to  the 
person  appointed  to  sell,  a  note  or  notes  in  writing, 
containing  the  sum  or  sums  at  which  he  shall  so  fix  such 
reserved  biddings,  previous  to  the  sale  of  the  said 
estates,  or  each  lot,  in  case  the  same  shall  be  put  up  to 
sale  in  lots ;  and  in  case  no  person  or  persons  shall  bid 
a  higher  price  or  sum,  than  the  sum  or  sums  mentioned 
in  such  notes  or  writings  respectively,  it  is  ordered  that 
the  said  Master,  or  the  person  or  persons  appointed  by 
him  to  sell  the  said  estates,  do  declare  that  the  same  are 
not  sold,  but  have  been  bought  in  on  account  of  the 
person  interested  in,  and  entitled  to,  the  said  estates*  (a) 

(a)  In  Shata  v.  Simpson,  7tb  and  12th  Aprily  18S1,  on  a  motion 
praying  {inler  alia)  the  appointment  of  a  person  to  bid  on  behalf  of 
the  parties  interested,  at  a  sale,  by  order  of  the  Court,  of  a  Wesi 
India  estate,  the  Lord  Chancellor  observed,  that  the  practice  was 
quite  new,  and  that  unless  guards  were  put  upon  it,  it  would  be 
open  to  great  mischief;  the  sales  were' damped  by  it,  and  the 
consequences  might  be,  either  that  one  solicitor  might  prevent 
the  sale  as  long  as  he  pleased,  or  that  another,  or  his  frienc^  m^t 
become  the  purchaser  at  too  low  a  price.  His  Lordship  thought 
that  there  was  no  objection  to  the  order  in  Jervoite  v.  Clarke,  except 
that  it  made  it  imperative  on  the  Master  to  make  a  reserved  bidding, 
and  made  an  order,  leaving  it  to  the  discretion  of  the  Master  to  fix 
a  reserved  bidding,  if  he  should  think  fit,  accompanied  by  the  same 
cautions  as  in  the  above  order. 


AprUw. 
Toy  15. 


Apf 
Ma 


The  common 
injunction  to 
stay  proceed- 
ings at  law 
does  not  ex- 
tend to  distress  for  rent. 


HUGHES  t^.  RING. 


rriHIS  was  a  bill  to  set  aside  a  lease,  granted  to  the 
"^    Plaintiff  by  the  Defendant,  on  the  ground  of  mis- 
representation.    It  prayed  an  injunction  to  restrain  the 


Defendant 
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Defendant  from  proceeding  at  law,  and  from  distraining  1820. 

for  the  rent.      The  common  injunction  had  been  ob-  Huohes 

tained  for  want  of  an  answer.  «- 


RlNft. 


Mr.  Wray  now  moved  ex  parte,  upon  affidavit  sup- 
porting the  statements  of  the  bill,  to  restrain  the  Defend- 
ant from  distraining  for  rent,  mentioning  it  as  doubtful 
whether  the  common  injunction  would  be  sufficient. 

The  Lord  CJianceUor  said  he  would  consider  of  it, 
and  the  injunction  might  be  taken  in  the  mean  time. 


The  injunction  against  a  distress  was  not  drawn  up, 
but  notice  was  given  to  the  Defendant  of  what  had  May\Bt\u 
passed;  the  matter  was  not  mentioned  again  till  this 
day,  when  Mr.  Hart  and  Mr.  Parker  moved,  upon  the 
answer,  to  dissolve  the  injunction.  Mr.  Wray,  in  oppo- 
sition to  the  motion,  proposed  to  read  affidavits  against 
the  answer,  in  support  of  the  special  injunction  to  re- 
strain  the  distress.  Mr.  Hart  contended  that  the  com- 
mon injunction  extended  to  prevent  distraining;  and 
that,  therefore,  upon  the  usual  rule,  affidavits  could  not 
be  read. 

The  Lord  Chancellor. 

I  was  struck  witli  it  at  the  time  the  motion  was  made 
as  a  doubtful  question.  But  I  think  I  remember  a  great 
many  special  applications  to  restrain  distraining  for  rent, 
because  it  does  not  fall  within  the  strict  meaning  of  a 
proceeding  at  law;  it  may  be  stopped  by  replevying, 
and  is  the  execution  of  the  party  himself,  but  a  pro- 
ceedmg  at  law  is  where  a  party  applies  for  the  aid  of  a 
court  of  law. 


Mr. 


^?* 
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Mr*  Hart  then  said  he  would  confine  his  motion  to 
the  injunction  with  which  the  Defendant  had  been 
served ;  and,  after  argument  upon  the  merits,  the  com- 
mon injunction,  in  support  of  which  affidavits  could  not 
be  read,  was  dissolved. 


The  Lord  Chancellor  afterwards  said,  that  he  had  in- 
quired of  the  R^istrar,  and  found  ^at  he  understood  tbe 
rule  in  the  same  way. 


Mmfis. 


YOVATT  V.  WINYARD. 


Injunction  to 
restrain  a  De- 
fendant from 
communicat- 
ing certain  re- 
cipes for  me- 
dicines and 
vendine  them 
granted,  on 
the  ground 
that  he  h^d 
obtained  a 
knowledge  of 
the  mode  of 
preparing 
them  by  a 
breach  of 
trust. 


1|^[IL  Wetherell  moved,  upon  certificate  of  the  bill  filed 
^-^  and  affidavit,  to  restrain  the  Defendant  firoi|i 
making  use  of  or  communicating  certain  recipes  fi)r  Te- 
terinary  medicines,  and  from  printing  and  publishing 
certain  papers  of  directions  for  the  mode  of  administering 
them,  and  of  managing  the  animals  while  taking  them* 

The  Plaintifi*,  who  was  the  proprietor  of  the  medi- 
cines, had  employed  the  Defendant  for  some  time  as  an 
assistant  or  journeyman,  under  an  agreement,  by  which 
he  was  to  have  a  salary,  and  to  be  instructed  i|i  the 
general  knowledge  of  the  business,  but  was  not  to  be 
taught  the  mode  of  composing  the  medicines ;  he,  some 
time  since,  l^ft  the  Plaintifi^,  and  entered  into  business 
for  himself,  and  die  Plaintiif  had  lately  discovered  that 
he  had,  while  in  his  service,  surreptitiously  got  access 
to  his  books  of  recipes,  and  copied  them,  and  was  now 
selling  the  medicines,  with  printed  papers  for  adminis- 
tering them,  which  were  almost  literal  copies  of  those 
composed  by  the  Plaintiff.  The  Defendant  had  after- 
wards ofiered,  for  a  small  salary,  to  agree  not  to  divulge 
the  recipes. 

Hit. 
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Mr.  WethereUj  m  support  of  the  motion,  distinguished  IB20. 
the  case  from  Newberry  v.  James  (a),  and  Williams  J  ^^ 
y    Williams  (i),    as   being  an  instance  of  breach  of  v. 

confidence  towards  an  employer,  in  the  manner  of  *  '^^♦W* 
acquiring  the  knowledge,  contending  that  though  the 
Court  might  not  protect  a  secret  from  disclosure  by 
<me  to  whom  the  proprietor  had  himself  commimicated 
it,  yet  it  would,  when  the  person  sought  to  be  restrained 
had  clandestinely  possessed  himself  of  it  In  those 
cases  the  knowledge  was  cquuiiunicated  for  a  particular 
purpose,  and  it  was  attempted  to  prevent  the  party  from 
using  it  for  aqy  other;  but  here  the  ^t  discovery 
was  obtained  by  a  breach  of  duty,  and  i|i  violation  of  a 
positive  agreement. 

Jlke  Lord  Ckoficelhr  granted  the  iojunctioni  upon  the 
ground  of  there  having  beea  a  breach  of  trus^  and  con? 
fidenee;  but  confined  it  so  as  not  to  prevent  the  Der 
findant  bom  administering  the  medicine  to  any  anin^als 
then  under  a  course,  it  being  stated  in  the  papers  of 
diiactions  that  a  sudden  discontinuance  would  be  pre^ 
jndiciaL    Reg.  Lib.  B.  1819.  foL  810. 


Ex  parte  JANION.  R^"^- 

-^  May  1«. 

nPHIS  was  a  petition  for  the  appointment  of  a  guardian  Guardian  not 
-■-    to  an  infant,  whose  property  consisted  of  a  rent-  ^^itho?!t*a*^ 
charge  of  150/.  per  annum,  payable  by  the  Mersey  and  reference, 
Irwett  Navigation  Company.     It  was  desired  that  the  font's  property 

order  should  be  made  without  a  reference.  amounu  to 

150/.  per  an- 
num. 

Mr.  Beltf  in  support  of  the  petition. 

(a)  S  Mer.  447.  (b)  sMer.  157. 

The 
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1820. 

Ex  parte 
Janion. 


The  Master  of  the  Rolls  thought  the  amount  too 
large  to  dispense  with  the  referencei  being  more  than 
that  in  the  case  of  Ex  parte  Wheeler  {a\  where  Sir 
W.  Grant  refused  it 

(Reg.  Lib.  A.  1819.  fo.  1S28.) 


March  8. 
May  5.  19. 

Specific  per- 
formance of 
an  agreement 
for  the  sale  of 
an  annuity,  to 
commence 
from  the  date 
of  the  agree- 
ment, and  to 
continue  for 
three  lives,  to 
be  named  by 
the  grantee, 
decreed  where 
the  lives  had 
not  been  nam- 
ed, the  delay 
having  been 
occasioned  by 
the  grantor. 


PRITCHARD  V.  OVEY. 

A  BOUT  the  month  of  Jidy  1815,  an  agreement 
'^^  was  entered  into  between  the  Plaintiff  and  Defead- 
ant,  for  the  purchase,  by  the  former,  of  an  annuity  of 
200/.,  for  three  lives,  to  be  secured  on  an  estate  of  tlie 
latter;  the  price  agreed  on  was  7000/.  The  investi- 
gation of  the  Defendant's  title  to  the  estate,  proposed  as 
a  security,  occupying  some  time,  and  tlie  Defendant 
having  immediate  occasion  for  the  money,  the  Plaintiff 
consented  to  advance  it  at  once,  upon  the  securi^  of  a 
promissory  note  of  the  house  of  Hick,  Keats^  and  Co^ 
in  which  the  Defendant  was  a  partner,  and  a  deposit  of 
the  title-deeds,  i^ith  a  memorandum  of  the  agreement  for 
the  purchase  of  the  annuity.  The  Plaintiff  accordingly 
advanced  the  7000/.  to  the  Defendant ;  the  promissory 
note  was  given,  and  the  deeds  delivered.  At  the  same 
time,  a  memorandum,  dated  the  18th  July,  18 15,  was 
prepared  and  signed  by  both  parties,  by  which  it  was 
agreed,  that  in  case  the  Defendant's  tide  should  be  per- 
fected to  the  satisfaction  of  the  counsel  or  solicitors  of 
the  Plaintifl^  within  four  months  from  the  date,  and 
which  the  Defendant  thereby  agreed  to  do  by  all  means 
in  his  power,  he  was  to  secure,  in  manner  as  by  such 
counsel  or  solicitors  should  be  required,  on  the  estate  in 
question,  a  clear  annuity  of  700/.,  for  the  lives  of  any 


(a)  16  Fet.  226. 


three 
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thre0  persons  the  Plaintiff  might  name  for  the  pur)X)se,  1.830. 
which  annuity  was  to  commence  from  the  day  of  the 
date- of  the  memorandum;  and  on  completing  it,  the 
promifisory  note  was  to  be  delivered  up.  If  the  De- 
fendant's title  could  not  be  completed  within  four 
months,  the  tide^deeds  were  to  remain  with  tlie  Plain- 
tiS^  as  a  collateral  security  for  the  promissory  note  and 
interest,  and  for  the  costs  that  might  be  mcurred  by  the 
Plaintiff  in  the  investigation  of  the  title. 


■■« 


The  object  of  the  suit  was  to  obtain  the  specific  per-* 
fixrmADCfr.of  this  agreement  The  Defendant,  in  his 
answer,  stated  himself  to  have  been,  at  the  time  of  the 
agreement,  young  and  inexperienced,  that  he  was  de- 
ceived in  the  transaction  by  one  ot  his  then  partners, 
and -signed  the  memorandum  without  sufficiently  under- 
ataiHUng  its  contents ;  he  said  that  he  had  supposed  the 
annoily  was  to  be  only  at  the  rate  of  8/.  per  cent^  and 
that  rit  was  to  be  redeemable.  He  insisted,  that  for 
thes0  xeasons,  he  was  not  bound  to  perform  the  agree- 
ment* <  After  the  answer,  the  bill  was  amended,  by 
praying  in  the  alternative,  that  if  a  grant  of  an  annui^ 
WAS  not  decreed,  the  Plaintiff  might  be  declared  to  be  a 
moilgsgee  of  the  estate  for  the  amount  of  the  7000/. 
and  interest 

Nq  witnesses  were  examined  on  the  part  of  the  Dc- 
fisndabt;  but  the  Plaintiff  entered  into  evidence,  to  shew 
that  the  circumstances  attending  the  treaty  and  contract 
were  &ir  and  free  fr'om  fraud.  It  also  appeared  in  evi- 
dence, that  the  Plaintiff's  solicitor,  in  December  1815, 
sent  to  the  solicitor  of  the  Defendant  a  draft  of  the  pro- 
posed annuity-deed,  which  the  latter  did  not  return,  but 
in  the  month  of  January  following,  he  apprised  the- 
Plaintiff^s  solicitor,  that  the  Defendant  had  desired 
him  to  proceed  no  further;    some  other  communica- 

Vou  I.  E  e  tions 
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lSi0.        tions  continued  U>  toke  |4ate  till  Man^  1816;  yfAttin 
p/^^'/'     the  Defeodanf^  solieitor,  by  his  directions,  announited 
v.  his  refusal  to  execute  the  deed,  allying  as  a  reason, 'that 

the  Defendant  had  bo  means  of  paying  the  aimlaj^, 
owing  to  the  dissefaition  of  his  partnership  with  the 
house  of  Hick  and  Co.  In  the  fottewing  mondi,  ^prS^ 
1816,  the  bill  wa9  ftted.  The  draft  of  the  deed  wns  not 
given  in  evidence.  ■  m. 


OviY» 


« <  ■ . 


.  1 


Mr.  Heald  and  Mr.  Wray,  for  the  Plaintiff  mentioned 
the  case  of  PkUips  t.  Lord  KenmtgUm  (a),  a^  aa*  au- 
thority for  compiling  the  spedfio  perfiNrmance  of  «ii 
agreement  to  grant  for  lives  iKit  named  at  the  titne.     * 


■  '  »• " 


Mr^  Tr(noer  and  Mr.  GarraUt  fiu:  th^  QiefeodiMait. 

-  Tile  agreem^it  not  naming  thcj*  persons  fop  'V^kxe 
lives  the  annuity  was  to  continue,  isi  4^K(ive^  ia  onih** 
ting  one  of  the  most  material  terms.  Hits  atoi^  is  a 
silAci^t= defence  to  the  bill,  as  the  Comt  will  ttot  speoi^ 
ficatty  perform  an  agreement^  mdesti  aH^  theonadkiims 
ajld  stipulations  netessary  to  its  execution-'  ape  embodied 

in  it  MiPnes  v.  Gery  (ft),   Bbmdell  v.  Brettargh.{c^* 

■"■       '  ...... 

•  The  circumstance  of  the  lives  not  being  nama^l^  be- 
sides rendering  the  agreement  imperfect,  makes  it  iiiipo»> 
sible,  after  the  lapse  of  time,  to  carry  it  into  executicw, 
so  as  to  give  each  party  the  benefit  of  the  conditions 
that  he  contracted  for.  If  the  cestui  qui  vies  had. been 
named  at  once,  they  would,  in  the  interval,  have  beiaa 
wearing  otit;  they  might  have  died,  or  their  health 
might  have  been  impaired.  But  if  the  agreement  is- now 
to  be  exeaited,  the  Plaintiff  may  name  persons  bom 
since  the  date  of  it ;  he  will,  of  course,  choose  some 
whose  constitutions  are,    at  this  period,  in  good  oon* 

(a)  5  Dow.  P.  C.  61.         ib)  14  Vet.  400.        (e)  17  r«.  23S. 

'  ditkn: 
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didon:  no  arrangement  can  possibly  be  made,  to  give  18SQ. 
the  Defendant  the  benefit  of  the  chancesi  that  a  literal 
performance  of  the  agreement  would  have  afforded  him. 
Philips  ¥•  Lord  Kensington  furnishes  -no  general  rule  for 
cases  of  ..this  description.  L.prd  EkUm  expressly  guards 
aguDst  its  b^ing  4rawn  into  a  prec^ent^  and  rests  his 
opinion,  on  the  circumstance  of  tlie  delay  having  fuisen 
from  mutual  de&ult,  while  both  the  parties  were  acting 
on  the  notion  that  the  agreement  was  still  binding. 
There  |be  Plaintiff  named  the  lives  in  his  bill,  so  that  at . 
least,  iecffk  the  institution  of  the  suit,  the  lessor  had  the 
benefit  of  their  decay ;  here  they  are  not  mentioned,  and 
there  is  no  evidence  of  any  Ijlves  having  hew  fimjL&i  up 
to  the  present  time. 

Agreeipents  of  this  kind  are  also  open  to  other  ob- 
jections, as  being  pvoductiye  of  all  those  mischief 
which  the  an^uity  act  was  intended  to  prevent.  No 
case  is  to  be  found,  where  the  Court  has  decreed  a  spe- 
cific performance  of  a  contract  for  an  annuity  at  a  high 
rate  of  interest,  in  consideration  of  a  loan  of  money  to  a 
necessitous  person.  In  Mortimer  v.  Capjper  (a),  and  Jack'^ 
SOTi  v.  I^ecer  (6),  the  annuity  formed  part  of  the  price  of 
estates :  and  in  Nield  v.  Smit/i  (c),  the  only  other  instance 
of  establishing  such  a  contract,  it  was  not  upon  a  loan^ 
but  upon  the  redemption  of  another  annuity.  Here  it 
was  a  loan  to  a  person  in  immediate  and  pressing  want  of 
the  money.  The  tenus  of  the  contract  are  very  nearly 
approaching  to  usur}',  for  the  aimuity  was  to  begin 
from  the  date,  though  it  was  not  necessary  to  nain# 
the  lives  till  four  months  after,  on  the  completion  of 
the  title :  during  the  interval,  the  Plaintiff,  though  sub- 
ject to  no  risk,  was  to  receive  \Ol.per  cent,  interest.  If 
stich  figr^ments  are  enforced,  all  the  provisions  of  the 
oxumity  act  may  be  eluded ;  a  contr$u:t  will  serva  the 

(a).l  Bro,€. C.  1S6.      (h)  3  Mro.C.C.  SQA.     («)  U  Fei.4Sl. 

£  e  2  puri)ose 
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1 820.  purpose  of  a  deed;  no  memorial  need  be  registered; 
while  the  lender,  having  the  grantor  in  his  power,  the 
latter  will  not  be  likely  to  come  forward  to  call  for  a 
performance ;  and  the  lender  will  then  receive  the  larger 
interest,  without  the  risk  of  the  annuity  terfiiinating  by 
the  deaths  of  the  persons,  whom  he  will  purposely  dday 
to  nominate. 

Mr.  Hecdd  in  reply. 

The  ground  of  defence  taken  in  the  answer  has  been 
entirely  disproved;  the  objection  from  the  lires  not 
having  been  named  is  quite  new ;  it  is  not  even  suggested 
in  the  answer ;  and,  therefore,  if  the  case  should  turn 
upon  it,  we  should  be  entitled  to  an  enquiry,  as  we 
could  prove  by  the  draft  that  was  tendered,  but  which 
is  not  now  in  evidence,  that  the  lives  were  mentioned  in 
it  But  it  is  an  objection  that  the  Defendant  cannot 
be  allowed  to  avail  himself  of,  for  if  they  were  not 
named,  it  was  he  that  prevented  it.  He  renounced  the 
contract,  and  absolutely  refused  to  perform  it;  that 
being  the  case,  it  was  heedless  for  the  Plaintiff  to  pro- 
ceed. In  Philips  V.  Lard  Kensington  the  delay  was 
mutual,  and  that  circumstance  removed  the  difficulty: 
here  the  case  is  much  stronger,  for  it  was  the  sole  de- 
fault of  the  Defendant,  which  occasioned  that  of  which 
he  now  complains.  The  grantor  of  an  annuity  may 
suffer  sothe  inconvenience,  from  the  postponement  of  the 
nomination  of  the  lives,  but  it  is  always  in  his  power  to 
prevent  it,  by  calling  on  the  grantor  to  specify  them. 
When  he  has  himself  discharged  the  other  from  pro- 
ceeding, he  cannot  be  permitted  to  accuse  him  of  pro- 
crastination. 

It  is  said,  the  agreement  is  insufficient  on  the  face  of 
it  tt  is  true  that  some  stipulations  of  an  agreement  are 
so  material  that  they  must  be  contained  in  it;   but  the 

nomination 
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nomination  of  the  lives  is  not  of  this' description;  the  1820. 
agreement  is  complete  without  it.  This  is  proved  by 
Philips  V,  Kensington ;  naming  them  in  the  bill  in  tha^ 
case  could  not  have  cured  the  objection ;  for  if  the  con- 
tract were  bad  in  itself  it  could  not  be  rendered  oper- 
ative by  any  subsequent  act 


The  Master  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  an  agree- 
ment to  grant  an  annuity.  It  states  that  the  purchase- 
money  was,  at  the  Defendant's  instance,  advanced  to 
him  at  the  time  of  the  agreement,  but  that  after  some 
oonmiunications  had  taken  place  on  the  subject  of  the 
title,  the  Defendant  became  desirous  of  retiring  from 
the  contract,  and  refused  to  proceed  in  the  execution  of 
it.  The  bill  was  therefore  filed  in  ApHl  1816;  and 
the  Defendant,  by  his  answer,  distinctly  admits  the  &ct 
of  his  having  entered  into  the  agreement,  but  endea- 
vours to  excuse  himself  firom  performing  it,  by  saying 
that  the  terms  were  not  precisely  the  same  as  he  thought 
them  to  be,  that  he  conceived  the  annuity  was  not  to 
be  more  than  at  the  rate  of  8  per  cent,  on  the  sum  ad- 
vanced to  him,  and  that  he  was  a  young  man  not  con- 
versant with  business :  on  these  grounds,  he  insists  that 
he  is  not  bound  by  it  Evidence  was  entered  into  by 
the  Raiiitiff  to  meet  this  defence ;  it  is  shewn  that 
though  the  Defendant  was  not  himself  active  in  the  ne- 
gotiations, he  employed  in  it  his  attorney,  and  also  his 
partner,  ^  who  was  well  acquainted  with  business,  the 
agreement  was  read  over  to  him,  and  he  expressed  him- 
self satisfied  with  it;  nothing,  therefore,  appears  to  cast 
any  imputation  on  the  fairness  of  the  transaction.  The 
money  was  punctually  advanced,  on  the  faith  and  expect- 
ation that  the  Defendant  would  perform  what  he  had 

E  e  S  agreed 
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IMO.       agreed  to.     li  therefore  remains  for  him  10  shew  why 
he  shook!  not  be  bound  to  it 

At  the  hearbig,  another  defence  was  made.  It  was 
siud  that  did  liTes  were  not  nafned  m  the  agreement ; 
that  it  did  not  appear  that  they  were  named  in  the  draft 
of  the  deed,  and  that  even  up  to  this  moment  they  have 
not  been  fixed.  It  was  argued,  that  it  would  therefore 
be  unjust  now  to  compel  the  execution  of  the  ooiilract, 
aa  the  Defendant  would  be  sutyected  retrospectively 
to  the  payment  of  10^  per  cent,  upon  the  purchaae- 
money,  for  the  interval  of  time  that  has  elapsed,  during 
which  there  has  been  no  risk,  and  it  was,  therefore, 
contended,  that  it  would  be  fidr  that  the  Defaidaiit 
should  now  rq>ay  the  monqr  with  interest^  or  secure  it 
by  mortgage. 

The  case  was  first  compared  to  those  of  Bkmddl  v. 
Btettargh  and  MUnes  v.  Gerjfy  cases  of  ccmtracts  for 
sale  at  a  price  to  be  named  by  arbitrators  to  be  fixed  on 
by  the  parties,  but  that  not  having  been  done,  it  was 
desired  that  the  Court  should  direct  what  the  price 
should  be.  But  there  the  specific  performance  was  re- 
fiised  by  the  late  Master  of  the  Rolls,  on  the  ground 
that  the  Court  could  not  put  itself  in  the  situation  of 
the  parties,  that  they  had  agreed  upon  a  sale  at  a  price 
to  be  fixed  in  a  particular  manner,  and  to  fix  it  other- 
wise would  be  to  make  a  new  agreement.  The  differ- 
ence between  those  cases  and  this  is,  diat  here  the 
Court  is  not  called  upon  to  do  any  thing  for  the  parties ; 
the  lives  are  not  to  be  named  by  the  Court,  but  by  the 
Plaintiff  to  whom  the  choice  of  them  was  assigned  by 
the  contract  It  will  not,  therefore,  be  making  a  new 
agreement,  but  carrying  into  effect  that  of  the  parties. 
It  is  then  said,  that  the  agreement  should  not  be  per- 

fbnned, 
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SCfrm^i  on  taccouiit  of  the  ttdvatit^g^  that  the  Plftintiff  1S«0, 
will  derive  from  the  lives  not  ha^Hng  beteh  *x«d.  In 
aiism^r  to  this,  it  may  be  remarked^  that  m  Mortimer  v. 
cupper^  the  Court  sHkitd^  tliat  when  the  agreement  was 
feit^  itahould  beferformed,  though  the  persoh  for  Whoare 
lifb  the  annuity  was  to  be  granted  hdd  died  in  the  intigp- 
iral«  The  same  was  done  in  JdtkibH  v.  Lever^  Ahd  ih 
Nield  V.  Smith  the  grant  of  the  ahnutty  was  enfoilicd, 
though  one  of  the  lives  had  dropped. 

But  the  objection  is  jBtiil  more  jit^ht^ly  answered  by 
the  ease  of  Lord  Kensington  v»  Philip's^  which j  on  thb 
point  of  the  nomination  of  the  lives,  is  Very  similar  ^ 
thia.  There  Lord  Kemington  agreed  ti»  grant  a  ledSe 
fbr  three  lives  generally  \  they  were  not  iiamed.  Tlie 
bUi  waa  filed  for  a  specific  performance  nine  years  i^)v 
warda%  In  one  respect  it  differed  frbm  the  present  ebse; 
tat  the  lives  were  named  in  the  bill,  but  it  is  clear  tllttt 
in  the  interval,  during  the  nine  years,  the  agrciettietit 
was  in  die  same  situation  as  this.  The  House  of  Xx>rds 
affiraaed  the  judgment  of  the  Court  below^  decreising 
tha  q>ecific  performance,  Ldrd  Eidon  ahd  Lord  lUdes- 
dak  oxicuning. 

We  must,  therefore,  in  applying  thi^  ease  to  the  pte« 
aenty  see  whether  there  is  auAdent  to  account  for  tlie 
ddiiy,  Lord  Ekbn  sbying  that  the  party  is  not  to  lie  by, 
and  that  it  must  at  least  be  a  ease  of  mutual  default. 
Noir  in  this  6ase,  is  not  the  fault  entirely  on  the  side  of 
dib  Defendant  ?  The  Plaintiff  was  always  willing  to 
perfoirm  his  part  of  the  contract ;  he  paid  the  moii^, 
relying  on  the  good  fiddi  of  the  other ;  and  it  does  liot 
appear  that  he  occasioned  any  delay  in  the  examination 
of  the  title.  It  appears  clear,  that  the  first  obstacle  to 
the  eompletion  of  the  contract  arose  from  the  Defend- 
ant desiring  his  solicitor  not  ,to  proceed.     Aflerwards, 

E  e  4  there 


40*  CASES  IN  CUANCERY. 

1820.  there  was  a  personal  interview  between  the  sc^itoray 
when  the*  Defendant's  solicitor  says  that  the  Plaintiff 
might  consider  him  as  having  refused  to  perform  the 
agreement,  and  gives  as  the  reason  of  the  refusal*  -that 
the  Defendant  had  no  means  of  pajring.  The  PlaintiflrB 
solidtor  then  offers  to  make  the  annuity  redeemaUey 
but  that  b  not  sufficient ;  the  Defendant  stiU  refiitest 
Imd  the  bill  is  then  filed. 

We  are  not  at  liberty  to  consider  the  delay  since  the 
filing  of  the  bill,  but  must  lode  at  the  parties'  rights  as 
they  stood  at  that  dme,  in  April  1816,  the  DeC^dant 
having  then  been  the  sole  cause  of  the  delay.  So  Ekt 
firom  calling  cm  Pritchard  to  name  the  lives,  he  prevents 
any  further  proceedings,  by  positively  refusing  to  per- 
form his  agreement,  and  that  only  for  reasons  of  oonve- 
nience  to  himself;  he  had  received  the  money,  and  dieiiy 
merdy  because  his  circumstances  are  altered,  be  z^ 
nounces  his  contract 

The  objection  arising  firom  the  lives  not  being  ifm^^ 
is,  I  think,  fully  answered  by  the  case  of  Kensingtam>  t. 
Philips.  There,  there  was  a  lapse  of  nine  years ;  het% 
it  is  much  less.  This  is  not,  like  that,  a  case  where 
the  delay  has  been  mutual ;  for  it  has  been  entirely  on 
the  part  of  the  Defendant;  the  blame  lies  wholly  on 
him.  The  only  circumstance  of  di£ference  in  &voiir  of 
the  Defendant  is,  that  in  this  case  the  bill  has  not  named 
the  lives;  but  the  Court  must  take  care  that  the  Plain- 
tiff nominates  persons  who  were  in  existence  in  1815; 
he  must  not  take  new  lives.  Under  these  circumstances, 
that  case  having  removed  the  difficulty  as  to  making 
this  decree  afler  such  a  lapse  of  time,  that  having 
been  the  only  objection,  and  being  answered,  I  feel 
unable  to  say.  that  the  Plaintiff  is  not  entitled  to  a  i^pe- 

dfic 
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cific  pertormmce^  however  bard  it  may  be  upon  the       ig^. 
DefeDdant 


With  respect  to  the  costs,  I  do  not  know  how  I  can 
refuse  them  to  the  Plaintiffi  as  there  is  positive  evi- 
dence) to  n^ative  the  whole  of  the  case  made  by  the 
anawer. 


FLACK  V.  HOLM.  Apm  is.  19. 

Mo^  6, 13.  IS. 

nPHE  bill  stated  that  the  Plaintiff,  at  different  times  writ  of  ye 
**•    in  the  years  1816  and  1817,  consigned  consider-  ^eat  Regno. 
aUe  quantities  of  cotton  goods,  the  prime  cost  of  which  suit  of  an  En- 

amounted  to  4200/.,  to  the  Defendants,  K.  Holm  and  ^^.  »"*U«ct 

against  a  na- 
iMdertj  who  carried  on  trade  in  partnership  at  St,  Pe-  uve  of  J7tiiitti, 

terAwghj  as  merchants,  bankers,   and  brokers,  mider  S^n*^  j "'" 
the  finn^of  K^  Holm^  for  the  purpose  of  being  sold  on  lyin^  on  busi- 
commission.     Some  time  afterwards,  being  led  to  susr  nenhip'ai^/ 
pect  that  the  Defendants  were  practising  some  fraud  ^^j^rsbw-fh, 
upon  him,  he  repaired  to  Russia  to  enquire  into  their  country  only 
conduct,  and  found,  as  he  stated,  that  they  had  sent  ^^^^^^^po- 

^  '  ^  rary  purpose, 

upon  a  balance 
of  account  in  respect  of  goods  consigned  to  hira  and  his  partner. 

The  writ  will  issue  on  a  balance  of  account  sworn  by  the  deponent  to  be  due,  to  the 
best  of  his  beHef ;  but,  if  the  mode  of  computing  the  account  be  mentioned,  and  it 
appears  to  comprise  unascertained  sums,  it  will  not  be  granted. 

The  Court  will  always  hear  a  Defendant  moving  to  discharge  the  writ ;  but  it 
will  only  enquire,  whether  there  is  reasonable  ground  to  suppose  that  the  Plaintiff 
will  succeed  in  the  suit. 

Exemption  from  arrest  for  a  debt  of  the  same  nature  bv  the  laws  of  J7teMui,  is  not 
a  fluflBdent  ground  for  discharging  the  writ,  where  one  of  the  parties  is  an  EngHth* 
man.  and  was  resident  in  this  country. 

Whether  the  writ  will  be  granted,  where  the  debt  has  lieen  contracted  while  the 
Plaintiff  and  Defendant  resided  in  a  foreign  country,  by  the  laws  of  which  arrest 
for  debt  is  not  permitted  ?    Qn, 

him 
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18^0.  '  binf  *iklse  tidc(tmt8  of  the  salesr  whi^h  th«y  luid  cflfedtod, 
and  were  otherwise  defrauding  him.  In  odtt  iitttahte 
they  had  coUusively  sold  some  goods  at  270/.  less  than 
theii*  ^lie';  Mid  in  another  tbef  -  had,-  by.  mbldiig  out 
fidse  bills  of  lading,  and  filMduI^tly  ent^ril^lf  the  goods 
■At  the  dii8tom4ii)U8e,  inctirred  penalties  and  other  ex- 
pences  to  the  amount  of  900/.,  with  which  they  duurg^ 
the  Plaintiff  in  their  accounts.  In  consequence  of  these 
fidse  entries,  a  delay  of  two  years  took  place  in  the 
sale  of  a  part  of  the  goods,  the  prime  cost  of  which 
amounted  to  1500/ ,  and  in  the  interval  a  fall  of  30/.  per 
cent,  in  the  price,  and  an  un&vourable  variation  of 
20/.  per  cent,  in  the  rate  of  exchange,  ocurred.  The 
loss  from  these  causes,  including  the  interest  of  capital, 
waa  about  850/. 

The  IriU  also  stated,  that,  upon  part  of  thegood^ 
aold,  a  profit,  amounting  to  700/.,  was  made;  that  the 
Plaintiff  hiul  received  from  the  Defendants  the  sum  of 
MOO/,  only,  and  there  wti3  then  actually  due  from  them 
the  sum  of  2500/.  and  upwards,  besides  th^  ooaies 
.  which  had  been  lost  in  consequence  of  the  fraudulent 
and  improper  conduct  of  the  Defendants,  and  the.  in- 
terest thereon,  which  together  amounted  to  upwards 
of  1 1 20/* ;  these  two  sums  of  2500/.  and  1 1 20/,  makings 
together,  3620/.,  the  Plaintiff  claimed  as  due  to  him. 

The  Defendant  Holm  was  still  in  Hussiuf  the  other 
Defendant  Ludert  had  come  to  England  on  business, 
and  was  about  to  return.  On  this  the  Plaintiff  filed  his 
'  bill,  which,  after  stating  the  above  facts,  and  charging  that 
Ludert  was  at  the  time  of  the  above  transactionsi,  and 
still  continued,  in  paitnership  with  Holmy  and  that  he 
had  admitted  to  the  Plaintiff  that  such  was  the  case, 
prayed  an  account  of  the  goods  shipped  and  consigned 

by 


CASES  IN  CHANCERY-  i07 

by  the  Plaintiff,  and  payment  of  the  balance,  and  that        1820. 

the  Defendants  might  be  charged  with  the  market  price 

of  the   goods   at  the  times  when  they  ought  to  have 

been  sold ;   and  that  the  writ  of  ne  exeat  regno  might 

in  the  mean  time  issue  against  the  Defisndant  Luderi. 

An  affidavit  by  the  Plaintiff  was  filed  with  the  bill»  and 

in  the  same  terms. 

Mr.  Moore  now  moved  for  the  writ,  and  that  it  should 
be  marked  for  3620/. 

The  Lord  Chancelloa. 

My  difficulty  is,  whether  that  is  not  too  large  a  sum. 
The  writ  only  goes  where  the  debt  is  sworn  to:  if 
damages  only  are  to  be  recovered  at  law  or  in  equity, 
that  will  not  do ;  you  cannot  have  it  for  any  loss  which 
jDsj  have  accrued  by  keeping  these  goods  out  of  the 
market 

Mr.  Moore  then  observed,  that  it  was  sworn  that 
700/.  profit  had  been  received  from  the  sale  of  part  of 
the  goods,  and  that  the  prime  cost  of  the  whole  was 
4200/.;  and  therefore,  deducting  2400/.,  which  had  been 
recdved,  2500/.  still  remained  due. 

The  Lord  Chancellor. 

You  cannot  charge  them  with  the  prime  cost,  unless 
you  go  on  to  show  that  they  have  received  the  amount 
fix>m  the  persons  to  whom  the  goods  were  sold.  You 
must  state,  that,  upon  such  and  such  accounts,  so  much 
is  due  (a) ;  if  they  will  not  render  accounts,  you  have 
your  remedy.  In  a  clear  case  of  equitable  debt,  the 
Court  grants  this  writ ;  but  if  you  can  hold  a  man  to 

(a)  Hmoden  v.  Rogtrtf  1  Vet,  4r  Bee*  1S9. 

bail 
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1820.  bail  at  law,  you  cannot  have  it,  except  in  matters  of 
account,  in  which,  having  a  concurrent  jurisdiction,  we 
grant  the*  writ ;  but  the  affidavit  must  be  as  positive  as  in 
the  case  of  legal  bail.  If  you  swear  that  so  much  is  du^ 
upon  an  account,  without  entering  into  any  explanatioD, 
that  is  sufficient;  but  if  you  swear  that  so  much  is  due^ 
and  then  explain  how  it  arises,  and,  in  making  oat  the 
account,  it  appears,  that  such  sum  is  not  due,  you  cannot 
have  the  writ. 


April  19.  The  Plaintiff,   the  next  day,  made  a  new  affidavit^ 

stating,  that  upon  a  balance  of  the  accounts,  there  was 
then  due  to  Iiim  from  the  D^endants  a  sum  of  25001. 
and  upwards;  omitting  the  charge  of  1120/.  for  the 
loss,  &c«  Upon  this  affidavit,  the  motion  for  the  writ  of 
ne  exeat  was  renewed,  and  the  order  was  made ;  the  writ 
to  be  marked  at  2500/. 

R^.  Lib.  A.  1819.  fo.  845. 


The  Defendant  Laidert  shortly  afterwards  put  in  his 
answer,  and  gave  notice  of  a  motion  to  discharge  the 
writ;  by  his  answer,  he  denied  that  any  partnership 
e^'er  existed  between  himself  and  Holm^  and  stated,  that 
he  was  his  confidential  clerk  and  agent,  and,  in  that 
character,  acted  for  him  in  this  country ;  he  represented, 
that  the  goods  in  question  had  been  consigned  to  Hdm 
alone,  and  that  he  had  no  interest  in  the  transaction ;  he 
denied  all  the  charges  of  fraud  contained  in  the  bill,  as 
well  against  Holm  as  against  himself.  The  answer  was 
supported  by  the  affidavits  of  four  persons,  who  had 
been  in  the  habit  of  dealing  with  Holnij  and  who  stated, 
that  the  business  was  carried  on  in  his  name,  and  on 
bis  account  only,  and  that  there  was  no  partnership  be* 

tween 
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tween  him  and  the  Defendant  Ludertj  who  was  only  his  1820. 
clerk.  They  also  swore,  that  by  the  laws  of  Bussia, 
persons  forming  partnerships  in  Si.  Petetsburgky  must 
be  members  of  tlie  same  guild  or  class  of  merchants ; 
and  that  the  Defendants,  not  being  members  of  the  same 
guild,  could  not  carry  on  business  in  partnership  in 
that  country. 

Thb  was  met  by  an  affidavit  made  by  the  Plainti£^ 
in  which  he  stated  two  letters  that  had  lately  passed  be- 
tween him  and  the  Defendants,  containing  proposals  for 
doing  further  business  together ;  the  letters  were  alleged 
to  have  been  intended  for  both  the  Defendants,  although 
one  of  them  was  signed  by,  and  the  other  was  addressed 
tOf  Holm  only ;  it  also  stated,  that,  in  consequence  oi^ 
this  correspondence,  Ludcri  went  down  to  Manchester 
soon  after  his  arrival  in  England^  and  that  the  Plaintiff 
then  agreed  with  him,  on  behalf  of  himself  and  his 
partner  Holm^  to  enter  into  a  joint  speculation  with 
them,  to  carry  on  which,  they  were  to  advance  2000/. ; 
to  raise  part  of  this  sum,  Ludert  drew,  in  his  own  name, 
a  bill  fer  850/.,  in  favour  of  the  Plaintiff,  upon  a  Zxm- 
don  house,  who  accepted  it  (as  the  Plaintiff  asserted)  on 
account  of  the  firm  of  K.  Holm.  Ludert  had  since 
brought  an  action  against  the  Plaintiff,  for  the  amount 
of  this  bill,  and  held  him  to  bail,  on  an  affidavit  of  its 
being  a  debt  due  to  hhn.  The  Plaintiff  also  swore,  that 
Ijudert  had  several  times  represented  himself  to  be  tlie 
partner  of  Hobn^  and  had  always  dealt  with  the  Plain- 
tiff as  such,  and  that  he  had  said,  when  at  Manchester^ 
that  the  partnership  between  them  was  to  terminate  ihe 
next  autumn. 


Mr.  fVethereU 


416  GASES  IN  CHANCERY. 

l6£6.  Mr.  WetkereU  and  Mr.  GirdUitonej  in  support  of  the 

motion  to  discharge  the  writ 

This  being  an  application  to  the  discretioQ  of  the 
Court,  the  ajffidavits  may  be  read  ;  and  the  validity  of 
the  writ  will  be  determined,  not  upon  the  narrow  ground 
whidy  is  adopted  in  cases  of  bail,  but  upon  all  liie 
circumstances  of  the  case.  De  Carriere  t.  Ur  Ca^ 
lonne.  {a)  The  Defendant,  by  his  answer,  denies 
the  partnership,  and  ttierefbre  puts  an  end  to  the 
I^aintiff 's  cl^m  against  him :  in  this  he  is  saj^ 
ported  by  the  affidavits  of  four  merchants,  /who, 
moreover,  swear  that  by  the  laws  of  Russia  no  such 
partner^ip  can  exist.  But,  in  this  case,  ihe  whole 
transaction  originated  abroad  :  the  subject  matter  of 
demand  is  out  of  the  readi  of  this  Courts  and  the 
demand  is  made  on  a  person  who  is  both  by  birth  and 
domicil  a  forrigner.  Lord  NorthingUm  was  of  opinioa 
that  this  writ  ought  hot  to  be  extended  to  foreigners  (i), 
and  Lord  Hardwkke  refused  to  grant  it  for  a  demand 
which  arose  out  of  this  country,  Peame  v.  UsU  (c);  eit 
in  cases  where  the  parties  deal  upon  die  faith  of  having 
justice  administered  in  a  foreign  court,  Roberistm  v. 
Wtlkie.{d)  In  the  last  case,  Lord  Hardxmcke  con- 
sidered that  the  parties  did  not  deal  upon  any 
such  understanding,  and  therefore  granted  tlier  writ: 
there,  the  transaction  originated  at  Gibraliar^  and 
one  of  the  parties  afterwards  went  to  Minarcay  and 
it  might  be  absurd  to  say,  that  the  demand  was  to 
follow  the  -domicil  of  the  parties;  and  moreover  the 
parties  were  all  English.  In  Atkinson  v.  Leonard  {e), 
the  writ  was  granted ;  but  it  was  in  a  suit  by  one  inha- 
bitant  of  a  colony  against  another.  In  De  Carriere 
V.  De  Calonne^  the  writ  was  discharged,  because  a 
sufficient  demand  was  not  estal^lished. 

(.1)  4  Vet.  590.  (b)  3  Bi^.  C.  C.  2i2. 

(c)  Amhi,  77.  (J)  Ambl.  77.     Si^ic^.  786. 

(e)9  J9f0.C.(7.217. 

The 
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3f%^ Lord  Chancellor."  '    ^  ao«o. 

It  Is  very  difiicult  to  make  out  that  this  writ  should 
be  discharged  upon  the  principle,  that  justice  ought  to . 
be  administered  elsewhere;  for  there  Is  no  doubt  this 
Defendant  m^lit  have  been  arrested  at  law,  and  yet  It 
would  be  just  as  much  against  the  faith  of  receiving 
justice  In  Russia.      If  the   PlaintifiP  had  been    yjou^ 
debtor,   would  there  have  been  any  objection  to  these 
Russians  coming  here  to  bring  their  action  ?    The  ques- 
tion is,  whether  this  prerogative  wrlt^  by  which  the  king 
commands  his  subjects  not  to  leave  tliis  country,  can 
with  propriety  be  applied  to  a  mere  foreigner.     As  to 
the  case  of  our  own  subjects,  whether  they  come  from! 
the  East  or  West  Indies^  the  writ  issues  against  them. 

For  the  Defendant. 

In  Atkinson  v.  Leonard,  Lord  T7iiirk/w  carried  the  prin- 
ciple  further  than  J^ord  Nor thington  and  LordHardwicke ; 
but  the  question  still  is,  ought  the  application  of  this 
-  vnrit  to  be  extended  ?  and  ought  tlie  principle  of  a  local 
forum,  to  which,  by  the  understanding  of  the  parties, 
they  stipulated  to  resort,  to  be  abandoned,  where  the 
debtor  is  a  foreigner?  Another  objection  to  the  writ 
issuing  in  this  case  is,  that  tlie  demand  is  for  damages, 
and  Is  the  proper  subject  for  an  action  upon  the  case. 

Mr.  Heald  and  Mr.  Moore^  contra. 

It  geems  to  be  conceded,  that  if  this  were  the  caae  o|[. 
a  8un)L  due  upoi)  a  balance  of  accounts  from  one  liubject 
to  anotber>  the  Court  would  issue  this  writ ;  bitf  it  i» 
said  that  it  will  not  grant  it  against  a  foreigner ;  no  such 
general  rule  has  ever  been  laid  down.  Suppose  a£> 
rei|pier  were  tp  come  to  this  countiy,  and  form  a  port- 
norsliip  with  a  British  subject,  and  then  to  get  all  the 
property  into  his  own  bands,  would  not  the  Court  grant 

the 
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1820.        the  writ?  Is  he  to  have  a  greater  advantage  than  a  j8n- 
tish  subject?  Or  suppose  he  were  to  contract  large  debts, 
in  which  case  there  is  no  doubt  he  might  be  held  to 
bail,  could  the  Court,  if  they  formed  the  balano^  of  a 
running  account,  refuse  the  writ  ?  T^e  demand,  as  now 
sworn  to,  has  nothing  to  do  with  damages;   it  is  the 
balance  of  an  account,  the  amount  of  the  invoioe  prices 
of  the  goods,  and  the  profits  which  have  arisen  irom 
the  sale  of  them ;    the  Defendant  may  deny  that  any 
profits  have  been  made  if  he  chooses ;    we,  however, 
have  got  returns  of  the  sales,  and  can  produce  them,*if 
necessary.  Then  the  only  question  is,  is  Ludert  answer- 
able in  the  character  of  a  partner?  The  '^Plaintiff  says 
he  has   always   treated  him   as  such.      The  evidence 
offered  to  prove  there  was  no  partnership,  and  which, 
in  point  of  form,  is  not  free  from  objection,  ought  not 
to  be  repeived  against  this  assertion.     Some  gentlemen 
sw^,  that  by  the  laws  of  Russia^  the  Defendants  can- 
not be  partners  there;  but  still,  (supposing  that  to  be 
the  fact,  and  if  it  is,  it  accounts  for  the  business  being 
carried  on  in  the  name  of  Helm  only)  they  may  deal 
with  the  Plaintiff,  so  as  to  be  both  liable  in  this  country. 
That  there  might  be  no  doubt  on  the  subject,  the  Plain- 
tiff has  filed  an  additional  affidavit,  by  which  it  appears, 
that  he  has  given  credit  to  them  as  partners  in  a  trans- 
action,  in  which  the   Defendant  Loidert  has   arrested 
him.     It  may  be  said,  that  this  does  not  show  he  was  a 
partner  before  he  went  down  to  Manchester ;  but  the 
question  is,   whether  your  Lordship  will   take   it  for 
granted,  that  such  was  the  case  upon  these  affidavits, 
and  where  it  is  only  a  question  as  to  giving  security. 

Mr.  tVetherelly  in  reply. 

The  sum  sworn  to  is  admitted  to  be  in  part  Cooda* 
posed  of  profits,  and  there  is  nothing  to  show  that  any 
profits  have  been  made;  if  we  have  rendered  ac- 
counts, why  are  they  not  produced?     The  PlaintifF 

must 
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must  charge  Ludert  as  a  partner,  by  the  law  of  Russia^  1 820. 
and  not  by  the  English  law.  The  &ct  of  a  l^gal  part- 
nenh^  is  contradicted  by  the  affidavits ;  and  the  letters 
and  dealings,  pardcularly  the  two  letters  stated  in  the 
Plaintiff's  own  affidavit,  show,  that  the  transactioDS 
ware  with  K.  Holm  alone.  Althou^  the  law  of  Ens' 
Umd  may  give  a  party  a  remedy  upon  his  coming  here» 
it  will  not  subject  him  to  obligations  to  which  he  was 
not  liable  bdore. 

'The  Lord  Chancellor. 

When  this  application  was  made  to  me,  I  proceeded, 
in  the  lint  instance,  with  a  good  deal  of  caution.  I 
wished  at  the  time,  that  the  parties,  instead  of  coming 
here  for  this  writ  of  ne  exeat  regno^  had  arrested  and 
held  this  gentleman  to  bail  at  law ;  as  it  happened,  that 
tiiis  is  liie  only  case  (supposing  it  were  that  tsi  two  Et^ 
fisJbwm  domiciled  in  England)  in  which  you  can  come  into 
a  court  of  equity  for  what  is  called  equitable  bail,  where 
yon  oan  also  hold  the  party  to  bail  at  law.  With  regard 
to^tbe.  low  of  the  courts  it  has  been  now  too  long  settled  to 
make  it  fit  to  discuss  the  question,  whether  any  such  pro* 
celMshoiiId  be  used  with  respect  merely  to  debt :  the  law 
is  settled,  that  in  the  case  of  an  equitable  demand,  when 
the  person  against  whom  it  is  iifiade  is  going  out  of  the 
kingdom,  you  may,  by  the  king's  writ  of  ne  exeat  regno^ 
prevent  him  from  going,  the  object  being  to  oblige  him 
to  give  security  to  abide  the  decree.  How  It  became 
established  in  this  Court,  I  will  not  -undertake  to  say; 
but  the  Court  has  gone  on  from  more  to  more,  and  has 
so  enlaiged  the  application  of  this  writ,  that  Lord  7%«r- 
fatt,  in  a  case  which  was  much  discussed,  seemed  to 
think,  (going  in  this  rather  beyond  Lord  Norths 
itigUm  and  Lord  Hardwicke^)  that  it  had  become  a  spe* 
des  of  equitable  bail,  to  be  given  here,  where  it  could 
not  be  had  at  law  $  with  this  diffisrence,  that  if  it  is  in  a 

Vol.  I.  F  f  matter 
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1820.       matter  of  account,  bail  might  be  had  both  at  law  and  in 
eqoi^;  and  I  ventare  to  say,  that  if  a  man  doef  not 
make  such  an  affidavit  as  to  the  account,  as  woold  en- 
title him  to  have  bail  at  law,  he  will  not  be  entitled  to 
have  bail  in  this  Court     This  writ  was  originally:  issued 
in  attempts  against  the  safety  of  the  state,  and  may  be 
q)plied,  subject  to  responsibility  in  those  who  give  the 
advice,  to  prevent  any  subject  from  quitting  the  country. 
How  it  happened  that  this  great  prerogative  writ,  in* 
tended  by  the  laws  for  great  political  purposes  and  the 
safety  of  the  country,  came  to  be  applied  between  sub- 
ject and  subject,  I  cannot  conjecture.    Where  Courts  on 
this  side  of  the  Hall  have  held  debtors  to  bail  by  mialogy» 
though  it  is  a  very  imperfect  one,  to  what  is  done  on  the 
other  side,  they  have  said  they  could  give  this  equitable 
hail  in  equitable  cases ;   but  they  do  not  grant  it  where 
jrou  can  arrest  at  law,  excq)t  in  this  particular  case^  in 
which,  being  matter  of  account,  they  have  ooncurroit 
jorisdiction.    Now,  I  take  it,  that  to  obtain  this  equitaUe 
bail,  the  affidavit  must  be  as  precise,  though  not  more 
so,  as  in  cases  of  legal  bail.      Therefore^  if  a  par^ 
swears  in  general  positively,  but  with  respect  to  matters 
of  account,  if  he  swears  to  the  best  of  his  bdief,  that 
there  is  such  a  balance  due,  he  may  have  this  bail ; 
and  in  the  present  case  it  is  to  be  observed,  that  it 
is  not  a  mere  all^ation  in  the  affidavit  as  to  the  Plain- 
tiff's belief,  but  it  is  positively  sworn  to  be  due. 

It  has  been  made  a  quesdon  at  the  bar,  whether  the 
merits  of  the  affidavits,  upon  which  this  equitable  bail  is 
given,  can  be  entered  into;  it  has  been  contended»  that 
for  this  purpose,  you  may  look  at  the  affidavits  of  the 
Defendant,  and  one  doubt  is,  how  they  would  deal  with 
such  affidavits  in  a  court  of  law.  Formerly  the  Court 
of  King's  Bench,  though  I  believe  the  practice  is  now 
altered,  would  not  look  into  them ;  but  die  practice  of 

tlie 
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(he  Court  of  Common  Pleas,  when  I  was  there,  was  1320. 
different;  conceiving  it  to  be  hard  to  exposeamanto  im« 
prisonm^it  and  the  neoessitj  of  finding  bail,  because  a 
Plaintiff!  was  hardy,  enough  to  swear  that  such  a  debt 
was  due  to  him,  we  were  in  the  habit  of  entering  into 
the  merits  of  the  affidavits.  Whether  that  practice  is 
now  continued  or  given  up,  or  what  is  now  the  prac- 
tice of  the  Court  of  King's  Bench,  I  iun  not  sufficiently 
informed  to  be  able  to  state:  but,  for  my  own  part^ 
FeooDecdng  that  I  have  oftentimes  expressed  my  disin^- 
cUnation  to  apply  this  writ  in  these  cases,  I  have  no 
difficulty  in  saying  that  this  Court  ought  to  look  into 
the  affidavits,  to  ascertain  the  grounds  upon  which  the 
iqf^lication  is  made  to  it  In  the  present  case,  however, 
vriiere  the  party,  though  he  may  have  equitable  bail, 
nufl^'  have  had  legal  bail,  I  have  a  strong  inclination 
lo  send  him  to  a  court  of  law,  to  see  whether  it  would 
diadbaige  the  bail  upon  the  Defendant's  arrest;  but  if 
they  should  hi^pen  to  deal  with  this  writ  of  ne  exeat 
rtgnOf  as  they  would  where  a  man  has  been  arrested 
a  second  time,  having  been  once  held  to  bail  and  dis- 
chargedf  instead  of  entering  into  all  the  considerations 
that  might  arise  on  the  case,  they  would  say,  it  is 
enoiigh  for  us  to  discharge  you  from  the  arrest,  because 
you  have  been  arrested  in  another  court  and  have  been 
discharged.  I  do  not,  therefore,  see  how  I  can  put  it  in 
that  course. 

I  believe  this  writ  was  originally  applied  to  persons 
domiciled  in  this  country,  and  who  resorted  to  the 
fonmi.  in  tbb  country,  to  try  any  questions  that  might 
arise  between  them ;  but  we  know  that  for  a  long  course 
of  years  it  has  been  settled,  that  if  a  man  lives  in  our 
ccddiies,  or  some  other  parts  of  our  dominions,  and  in 
some  parts  too,  where  there  can  be  no  arrest  for  ddi)t, 
yet  i^  being  a  debtor,  he  comes  here,  and  the  party 

F  f  2  who 
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18!20.  who  is  his  creditor  can  pledge  his  oath,  that  he  is  sdc^ 
debtor,  that  if  it  is  a  legal  debt,  he  may  be  held  to  bail^ 
and  that  if  it  is  an  equitable  ode,  this  writ  of  ne  exeat 
regno  may  issue  against  him,  although  he  copies  here 
for  a  particular  purpose,  and  intends  to  return  imme- 
diately. I  do  not  see,  notwithstanding  what  was  said 
by  Lord  Northington^  in  what  light  this  writ  can  at  this 
moment  be  viewed,  but  as  a  civil  process  to  hold  a  per- 
son to  bail  for  an  equitable  debt,  under  the  same  cii^ 
cumstances  as  those  in  which,  if  it  were  a  legal  debt^ 
he  might  be  hdd  to  bail  at  law.  The  circumstance  of 
this  Defendant  being  a  foreigner  is  not,  therefore,  a 
ground  upon  which  this  writ  can  be  discharged. 

Then  the  question  ^ses,  was  this  an  equitable  debt 
due  from  this  Defendant,  which  cannot  be  determined 
without  examining  into  the  question,  whether  he  was  ^ 
partner  or  not.  But  I  do  not  apprehend  that  in  any  of 
the  courts  they  are  in  the  habit  of  entering  into  anch 
affidavits  as  these,  further  than  to  enquire,  whether  there 
is  a  fair  and  reasonable  cause  for  such  supposition,  a 
probability  that  the  Plaintiff  will  succeed  in  his  action. 
It  is  sworn  by  the  Plaintiff  in  two  affidavits,  that  the 
Defendant  Jjudert  was,  and  admitted  himself  to  be^  a 
partner  at  the  time  of  the  transactions  in  question.  It  is 
impossible,  upon  these  affidavits,  to  say  that  he  was  not 
tlien  a  partner,  but  only  intended  to  become  a  partner 
when  the  transactions  took  place  at  Manchester.  But 
it  is  contended,  that  the  question  must  be  considered 
with  reference  to  the  law  of  JRussia ;  and  I  will  not  say 
that  that  ultimately  may  not  be  the  case)  I  cannot  de» 
termine  what  the  law  of  Russia  may  be,  but  I  do  not 
apprehend  that  the  Court  of  King^s  Bench'  would  say  a 
man  is  to  lose  his  bail  upon  any  thing  here  stated,  or 
upon  any  representation  that  has  been  made  with  respect 
to  that  law.    I  will  not  undertalce  to  say,  whether  by  the 

law 
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haw  of  Russia  a  man,  although  not  partner  for  his  own  1820, 
benefit,  may  not  sttU  be  a  partner  as  to  others,  if  all  he 
has  to  say  is,  that  he  has  not  contracted  a  partnerdiip 
according  to  the  laws  of  the  country  to  which  he  be- 
longs, but  in  a  way  to  avoid  the  regulations  of  that 
law« 

There  is  anodier  view  of  this  case^  as  to  which  I  have 
not  yet  heard  any  thing ;  and  I  shall,  therefore,  give  the 
parties  an  opportunity  of  considering  it  In  Talleyrand 
y*  Boulanger  Lord  Loughboroughj  if  I  am  not  mistaken^ 
was  strongly  inclined  to  hold^  that  if  two  persons,  living 
in  France  at  the  time  the  debt  was  contracted,  afterwards 
come  here,  and  the  law  of  France  does  not  in  such  cases 
allow  of  arrest,  the  law  o(  England  will  not  permit  one 
par^  to  arrest  the  odier.  If,  th^efixre,  you  can  make 
0iit  that  iMderi  would  be  exempted  from  arrest  by  the 
lawa  of  Bussiaf  though  it  is  to  be  observed  that  ia 
this  instance  the  Plaintiff  was  residing  in  Efiglandf  that 
is  another  view  of  the  case* 

The  Court  is  not  at  liberty  to  deny  this  process, 
where  a  party  swears  that  such  a  sum  is  due  in  an 
affidavit  framed  like  the  present  It  is  very  different 
from  the  £rst,  which  only  stated  that  such  a  sum  might 
be  due— -now,  it  is  positively  sworn,  that  this  sum  is  due 
upon  a  balance  of  accounts,  excluding  all  those  items, 
^tfa  respect  to  which  I  would  not  have  granted  the 
writ;  because  it  is  only  applied  to  that  which  is  really 
a  debt,  and  not  to  that  which  may  become  a  debt,  when 
a  recovery  in  damages  shall  liave  ascertained  what  is 
due.  But,  by  the  last  affidavit,  the  party  asserts  that 
this  sum  is  due  upon  a  balance  of  accounts,  and  'he  is 
perjured,  if  that  is  not  the  case. 


F  f  3  Mr.  fFc' 
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1820;  Mr.  Wetherell  renewed  the  applicatacm  to 

the  writ,  upon  prodacing  an  affidavit  (a))  which  statect 
that  a  par^  could  not,  in  a  case  like  the  present^  be  ar* 
rested  for  debt  in  Russia. 

Msjf  IS.         The  Lord  Chancellor. 

In  the  case  I  alluded  to  on  the  former  occaabn,  both 
parties  wereFreneh  sutgects,  and  were  resoJAent  in  JFVofKier 
here»  oneof  themisanJ&ig&Aimiii,  and.  the  parties  werer 
resident  in  two  different  countries  at  ibt  time  the  coik 
tract  was  entered  into.  I  will,  however,  read  the  affi- 
.davit,  and  let  you  know  what  I  think  of  it 


The  motion  on  the  part  of  the  Defendant  w»  uK- 
mately  refused,  and  the  usual  order  was  made  Sat  .£•- 
eharging  the  writ,  upon  the  Defendant,  and  two  sngeticii 
entering  into  a  recognizance  in  SOOO/.  to  perform  such 
decree  and  orders  as  the  Court  should  make^ 

Reg.  Lib.  A.  1819^  fb.  1078. 


^' 


(«)  Tius  was  an  affidaviC  of  Andrew  de  IhiBaiekefkky,  the 
tonsul  in  this  couDtry,  which  stated^  that  by  the  laws  of  Mi 
person  cannot  arrest  another  for  an  unsettled  or  an  unliquidafeed 
account,  as  appeared  by  the  following  translation  of  an  eictract  horn 
the  statutes  enacted  by  Czar  Alexis  MUOkaiotUeh,  diap.  10.  p.  tS9.  • 
**  If  any  person*  of  whatever  profession,  should  conunence  a  hn^ 
^  suit  against  any  other  person  or  persons,  dther  for  moncj  lent, 
*<  effects  deposited,  or  for  any  loan  whatever,  and  in  dieir  oom- 
"  plaints  and  annexed  memorials  not  be  abte  to  prove  the  reality  of 
^  such  debts,  eflbcts,  or  loans,  either  by  any  obligatory  writi,  pit>- 
^  missory-notes,  or  any  other  documents;  then  that  person  AaJX 
**  not  be  admitted  to  prosecute,  nor  obtain  summons  against  auch 
**  person  or  persons  in  this  law*suit,  nor  shall  any  dvil  officers  be 
«  dispatched  to  them.'*     It  further  stated,  that  if  Ludert  were  a 
partner  ¥nth  Hoim,  he  could  not  be  arrested  by  any  process  wliatsc^ 
ever  by  the  laws  of  Russia, 
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BOEHM  V.  WOOD.  il%i5;30. 

THIS  was  a  suit  for  a  specific  performance  of  an  Although  tlic 
/•      I         T      i«  .r  ^      .    Court  will  not 

agreement  for  the  sale  of  an  estate;  the  contract,  order  arefer- 

dated  the  26th  of  JWy  1819,  provided  that  an  abstract  cnceoftitlaon' 

*^  *  motion,  where* 

fii  the  title  should  be  made  out  and  delivered  by  the  a  purchaicr 

lOth  of  .*««*..  that  the  conveyance  shouUheexecuted  £^**|r 
on  or  before  the  29th  of  September  following^  up  to  which  the  contract 
time  all  outgoings  were  to  be  cleared,  and  the  purchaser,  around ;  yet  it 
upon  payment  of  his  purchase-money,  was  to  be  let  mta  will  take  care 
possession*    The  abstract  was  delivered  on  the  6th  of  ;,  gabttantial. 

AMgusts  but  objections  having  been  takea  to  the  title^  ^^^J^'     ,. 

*  ^^  Tne  notioii 

the  Plaintiff  was  informed  on  the  29th  of  September  fol-  was  therefore 
lowing,  that  the  Defendant  had,  in  consequence^  been  S[^^^^^ 
■nder  the  necessi^  of  relinquishing  the  purchase.    The  ground  inn«t- 
prindpal  objection  was,    that  the  estate  in  question,  ^^^^!^    ^ 
owing  to  the  embarrassed  state  of  the  Plaintiff's  affiurs,  that  the  time 
had)    together  with    other   property,  been   vested   in  hadberomade 
trastees  by  a  deed,  which,  it  was  contended,  was  an  act  ^i.^  essence 
of  bankruptcy.    In  another  suit  which  had  been  com-  tract,  butt 
meoeod  against  the  purchaser  of  other  property,  this  J^'>M*i-'¥^ 
question  was  raised :  a  case  was  sent  to  a  court  of  law^  {a\  it,  appeared 
and  in  the  result,  after  proceedings  that  occupied  consi-  ^^        ^ 
derable  time,  it  was  decided,  that  the  deed  was  not  an      Merely  ubt 
aet  of  bankruptcy.      The    Defendant^  in   his  answer  deliver  an  ab« 
stated,  that  he  had  purchased  the  estate  with  a  view  to  **™^'  ""^ 
immediate  residence ;  that  he  would,  not  have  entered  particular 
into  the  agreement  if  the  Plaintiff  and  his  agent  had  not  ^X  hTf  the 
both  assured  him  that  he  should  have  possession  at-  essence  of  a 
Michaelmasj  and  that  possession  not  having  been  then  ^^" 

(a)  Vide  JBemcy  y,  Davison,  I  Brod,  ^  Bing.  408.  and  Bcrney  v. 


Ff  4 


given, 


4S0 


le^a 
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given,  he  insisted  that  he  was  not  bound  to  perform  the 
agreement 

Mr.  Hart  and  Mr.  Stephens,  for  the  Piainti&,  moved 
for  a  reference  of  the  title. 


^  • 


Mr.  WethereUj  Mr.  Shadwelly  and  Mr.  Simpkinmny 
for  the  Defendant. 

A  person  may  contract  so  as  to  make  possession  at  a 
given  time  part  of  the  contract;  that  has  been  done  io 
this  easel 

7%^  Lord  Chanceixor. 

When  I  came  into  this  Court  the  doctrine  waa»  that 
you  could  not  make  time  the  essence  of  the  contract 
I  attempted  to  overrule  it,  and  I  hope  on  satis&ctoiy 
grounds.  When  possession,  therefore,  is  made  of  the 
essence  of  a  contract,  must  it  not  mean,  not  only  that 
possession  will  then  be  given,  but  that  it  will  be  given 
with  such  a  previous  manifestation  of  title,  as  will  shew 
that  it  can  be  safely  taken  ?  But  then  there  is  anptiber 
question,  that  although  you  may  make  the  time  of 
possession  the  essence  of  a  contract,  yet  if  after  ihat 
.time  has  elapsed  the  party  Jiiinks  proper  to  take  posses- 
sion, does  he  not  waive  it  ?  (a) 

For  the  Defendant 

•  Here  possession  has  never  been  taken.  In  this  caise 
every  one  admitted  that  no  purchase  could  be  made  with- 
out a  judicial  decision,  and  many  conveyancers  thoi:^t 
that  the  deed  was  an  act  of  bankruptcy ;  and  yet  line 
Plaintiff  knowing  this,  enters  into  a  contract,  and  agrees 
to  give  possesi^on,  at  a  time  when  he  knew  he  should 
not  be  able  to  give  it;    in  that  point  of  view,   it    is 

(a)  Vide  Lev^  v.  Lindo,  3  Mer»  84. 


stronger 
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stranger  than  that  of  a  mere  oontiacty  where  time  is  1820. 
made  of  the  essence  of  it.  But  as  the  answer  tenders 
anodier  issue,  besides  the  question  of  title,  that  is  a 
sufficient  ground  for  refusing  the  motion;  the  rule  laid 
down  in  Blyth  v.  Elmhirst  {a)  h^a  been  uniformly  ad** 
hered  to.  (b) 

Mr.  Hart  denied  that  time  had  been  made  of  the 
eMCBoe  of  the  contract ;  but  admitting  that  it  had,  he 
oontended,  that  there  was  nothing  in  this  case,  upon 
which  the  Defendant  could  resist  the  contract,  except 
the  question  as  to  the  validity  of  the  tide.  Some  con- 
veyanoers  who  had  been  consulted  were  of  opinion^ 
that  there  had  been  no  act  of  bankruptcy. 

The  LoBD  Chancellor. 

If  another  matter  is  put  in  issue  besides,  the  question 
of  titles  it  £bH8  within  the  conmion  rule,  and  the  motion 
cannot  be  granted ;  but  then,  must  not  the  Court  take 
care  that  that  other  matter  is  something;  that  it  is 
aubetantial.  I  admit,  however,  that  if  A^  JB.  under- 
takes to  sell  another's  estate,  it  dioes  not  signify 
whether  A.B.  has  any  interest,  provided  he  can  give 
the  estate  at  the  time  the  purchaser  was  to  have  it. 
Now  when  an  abstract  of  title  is  sent,  unless  it  raises 
such  a  difficulty  that  a  court  <^  equity  would  not 
specifically  perform  the  contract,  that  abstract  shows 
a  good  title ;  and  if  diat  is  done  before  possession  is 
to  be  taken,  it  is  quite  enough.  But  it  is  a  different 
thin^  where  another  issue  tendered  by  the  answer  is, 
whether  there  is  such  a  case  upon  the  whole,  as  to 
prevent  a  specific  performance  of  the  contract  My  im- 
pression as  to  the  latter  question  is,  that  if  before  the 
conveyance  b  to  be  prepared,  a  title  has  been  shovoi  by 

(a)  1  Vcs,Jjr  Bea.  1.  (b)  Vide  Lcvt/  v.  Lindo,  ttb,  sup. 

the 
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the  delivery  of  the  abstract,  ibe  doubts  of  ccmveyanoen^ 
whether  it  is  good  or  not,  amount  to  nothing,  unless  it 
is  shewn  that  there  is  reasonable  ground  for  a  court  oC 
equi^  refusing  to  perform  the  contract ;  and  th«K  may 
be  such  a  ground. 


May  30. 


The  modves 
indudng  a 
party  to  eater 

uto  a  con- 
tract, not  to 
beconiidered 
unleit  express- 
ed in  the  con^ 
tract  itseE 


The  Lord  Chakckllob. 

With  reference  to  the  Defendant  having  bongiil 
this  estate  for  the  sake  of  residence,  the  Ck>urt  cannot 
determine  whether  a  contract  should  be  performed^  on 
the  ground  th^t  such  were  his  motives,  unless  he  has 
so  expressed  himself  in  the  contract  itself.  Ilie  ques- 
tion is,  whether  in  this  contract  that  has  been  dime? 
now  I  do  not  find  a  single  special  word  here,  making 
time  the  essence  of  the  contract ;  a  man's  undertaking 
to  give  an  abstract,  and  deliver  possession  by  a  par- 
ticular time,  is  not  making  it  of  the  essence  of  the  cob^ 
tract. 


Mr.  Wetherell  then  mentioned   the  assurance  which 
the  Plaintiff  had  given  with  respect  to  possession. 

The  Lord  ChanceUor  said  he  was  willing  to  hear  him 
on  it;    nothing  further,  however,  w^  said,   and  the. 
usual  order  for  a  reference  of  the  title  was  made,  {a) 


(a)  Sc;e  1  Swan*  SSUn, 
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1820. 


Ex  parte  HOPLEY,  in   the  Matter    of   ILLING-      Mqyso. 

WOkTH. 

rilHE  petitioners  were   creditors  of  lUitigwortfh  to  Applicitionlyjr 
■■•   the  amount  of  10,570?.,  secured  by  a  bond  and  a  J^hosedScx- 
ju^pnent,  upon  which  they  took  out  execution,  and  on  ceeded  the 
the  Sd  May  1820,  seized  his  stock  in  trade  and  other  of  the  other 

HOods.    On  the  18th  of  the  same  month,  a  commission  ^^^  <"><!. 
r       ,        .  .  --»  who  held  in 

issued  against  lUingworth^  under  which  he  was  found  a  hu  hands 

taken  in  exa> 
The  petitioners  stated,  that  the  goods  seized  by  them  ^^^  ^^    ^ 
did  not  exceed  in  value  S500/.;  and  they  desired,  that  commisiion 
till  the  sale^  which  was  intended  shortly  to  take  place,  allowed  to 
tibqr  mij^t,  to  enable  them  to  vote  in  the  choice  of  as-  P*^^*  thcdif- 
aignees,  be  allowed  to  prove  7070/.,  tKe  remainder  of  tween  the  debt 
U«ir  debt,  after  deducting  that  sum.  offering  to  relin-  "^^^ 
qoish   all    benefit   firom  their  execution  beyond  that  refused. 
amount.    They  were  willing  to  concur  in  any  measure 
fdr  the  investigation  of  the  validi^  of  their  execution, 
and  had  offered   to   the  petitioning  creditor  and  his 
sdidtor  to  give  up  the  benefit  of  it,  if  they  could  con- 
vince them  of  the  existence  of  a  pripr  act  of  bankruptcy. 
The  whole  amount  of  the  debts  due  by  the  bankrupt, 
was  stated  not  to  exceed  13,000/. 

Mr.  Boscj  for  the  petition,  cited  Ex  parte  De  Tas- 
tet  (a)  and  Ex  parte  Greenwood  {b),  and  contended,  that 
the  principle  of  those  cases  might  be  applied  to  the 
present. 

(a)  1  Rose,  324,  325.     1  Ves.  Sf  B,  280.        (b)  1  Buck.  323. 

Mr.  Heald 
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1820.  Mr.  Heald  and  Mr.  Montagu^  on  the  other  side. 

ExfMrU  ^^^  jurisdiction  of  permitting  proof  of  a  dd)t,  de- 

HoPLET.  ducting  the  value  of  a  security  unsold,  which  the  cre- 
ditor holds  for  it,  is  to  be  very  sparingly  exercised* 
The  first  instance  was  in  Ex  parte  Nunn.  (a)  In  Ex 
parte  Smith  {b)f  your  Lordship  refused  to  allow  it;  and 
it  has  only  been  done,  up6n  consideration  of  the  pir- 
ticular  circumstances  of  each  case,  and  when  th6  pro- 
perty held  by  the  creditor  has  been  deposited  with  him 
as  a  pledge.  In  those  cases  he  comes  in  assenting  to 
the  commission ;  and  even  there,  it  was  found  veiy  diffi- 
cult so  to  pen  the  orders,  as  to  guard  the  estate  against 
the  difficulties  introduced  by  it ;  but  here  the  petitioners 
hold  adversely  to  the  rest  of  the  creditors,  and  are  de- 
sirous of  appointing  themselves  or  some  friend  to  the 
assigneeship,  that  they  may  ascertam  whether  it  will  be 
for  their  interest  to  dispute  the  act  of  bankruptcy.  The 
amount  of  thfir  debt  will  enable  them  to  contrdul 
the  choice,  and  they  will  thus  be  placed  in  a  situation, 
^ving  them,  (as  observed  by  your  Lordship,  in  Ex 
parte  Smith j)  a  predominant  advantage  over  the  other 
creditors,  in  the  contest  between  them,  and  presenting 
an  insuperable  obstacle  to  the  fair  investigation  of  th^ 
daim. 

I 

The  Lord  Chancellor. 

In  Ex  parte  De  Tastet,  I  apprehend  all  the  objections 
to  the  securities  were  known,  at  the  time  the  petition 
was  heard.  It  strikes  me  there  is  this  distinction,  that 
in  this  case,  the  first  instance  where  this  application  has 
been  made  on  the  part  of  an  execution  creditor,  sup- 
posing there  should  be  any  difficulty  about  it,  it  lets  in 

(a)  1  Rose,  323.  (b)  2  Rate,  €5,    1  Vet.  ^  B.  51 S. 

his 


HonsY. 
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his  case  against  the  estate,  whereas,  in  the  other  case,        1820. 
the  state  of  the  security  was  known  before  hand.  e       t 

Mr.  JRose^  in  reply. 

The  petitioners  offer  to  relinquish  their  security^  if  it 
should  appear  they  are  not  entitled  to  retain  it ;  in  all 
cases,  a  party  holding  securities  against  the  estate,  must 
stand  upon  his  own  knowledge  of  them.  In  Ex  parte 
Smithy  the  Court  would  not  act  upon  the  security,  be- 
cause it  was  itself  an  act  of  bankruptcy.  There  was 
also  a  case  of  Ex  parte  Wilkinsony  in  the  Matter  of  Adam^ 
which  proceeded  upon  a  recognition  of  the  principle 
here  contended  for;  the  particular  nature  of  this  adverse 
right  ought  not  to  deprive  the  creditor  of  the  benefit  of 
its  application ;  he  goes  to  the  choice  of  assignees,  witli 
all  the  doubts  which  attach  upon  his  security,  and  with, 
the  danger  of  being  obliged  to  give  it  up.  The  case  of 
Ex  parte  De  Tastet  meets  both  the  objections  to  thb 
application ;  there  the  petitioner  held  the  property  by  a 
^diflputed  title,  and  it  was  urged^  as  here,  that  the  influ- 
ence his  large  debt  would  give  him,  would  stand  in  the 
way  of  a  &ir  decision ;  but  your  Lordship  would  not 
anticipate  that  the  power  would  be  abused. 

The  Lord  Cuakcellor. 

This  is  a  case  of  considerable  importance ;  and  I  am 
sony  to  be  obliged  to  decide  it  immediately*  There 
never  has  been  a  case  that  I  know  of,  in  which  this  re- 
lief has  been  given  to  an  execution  creditor;  and  thou^ 
it  may  happen  that  in  particular  cases  no  mischief  would 
be  done  by  granting  it,  yet,  in  the  majori^,  it  would 
be  [Nroductive  of  a  great  deal  of  mischie£ 

Petition  dismissed  without  costs. 
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1820. 


■"***  ?•  *•  BLISS  V.  COLLINS. 

June  2. 

Case  sent  to  a  ri^HE  Defendant  havinff  appealed  from  the  dedsion 

court  of  law        ■  . 

onthequet-  of  His   Honour  the  Vice-Chancellor,    (reported 

riwL^S^  4  Mad.  229.)  now  moved  to  stay  proceedings  till  the 
on  a  sale  of  hearing  of  tlie  appeal.  At  the  same  time  a  motion  was 
de^Ld  pre-     ™<^6  on  the  part  of  the  Plainti£P,  that  the  Defendant 

mis^ycanap-  might  be  ordered  to  procure  the  signature  of  counsel 
portion  the  .  n      t  •  -  n   \      ^^  #•  tt*- 

renty  so  as  to    to  the  case,  sent  for  the  opmion  of  the  Court  of  King^s 

me  the  pur-  Bench.  The  case  had  been  settled  by  the  Master,  and 
chaser  the  .  •'  ' 

same  remedies  signed  by  the  Plaintiff's  counsel,  but,  by  the  rules  of 
vcTFofiTiMif  ^^  Court  of  King's  Bench,  the  signature  of  counsel 
it  had  been  ap-  on  both  sides  is  required.  The  clerk  of  the  papers  had 
po  on  y*,iu  consequence  revised  to  receive  it;  his  refusal  was 
Courts  of     confirmed  by  a  judge  at  chambers,  to  whom  an  applica- 


tion was  made. 


case  must 
state  convey- 
ances 


law  will  not 
answer  specu- 
lative ques- 
tions; and 
therefore  a  Mr.  Hart  and  Mr.  Whitmarshj   for  the  DefaManC, 

convey-  distinguished  this  case  from  Waller  v.  Maunde  (a),  where 
y&cthat  the  rent  was  described  in  the  particulars  of  sale  as  an 

qutttion.  apportionment :  here  it  was  called  an  apportioned  renty 

A  case  sent  leading  the  purchaser  to  conclude  that  he  was  buying  a 

ofa  court  of    ^^^^^  ^^^  had  been  previously  apportioned;    attaided 

law,  iniut  be     ^^  ^  ^^^  remedies  incident  to  an  entire  rent.     They 
signed  by  ^    ,        •' 

counsel  on       contended  that  the  case  was  unnecessary ;  for  if  it  was 

TdHkll^  decided  m  fevour  of  the  Phiintifi;  the  Defendant  stiU 

refuse  to  sign,  would  not  be  bound  to  complete  the  purchase. 

they  are  un* 

deretood  to 

waive  the  be-  Mr.  Sugden,  for  the  Plaintiff  (6),  contended,  that  the 

purchaser  would   have   the   same   remedies   as   if  the 

rent  had  been  apportioned  by  a  jury,  and  that  a  per- 

(a)  Supra,  p.  181.    {6)  See  the  arguments  in  Walter  y»  Mamtde, 

7  son 
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son  buying  an  apportioned  rent  had  no  right  to  ex* 
{ject  more. 

The  Lard  ChanceUcr  gave  no  opinion  on  the  question, 
whether  the  apportionment  by  the  landlord  would  put 
the  purchaser  in  the  some  situation  as  if  it  had  been 
4ipportioned  by  a  jury ;  but  thought  the  Vice-Chnncellor 
was  quite  right  in  sending  it  to  a  court  of  law. 


42» 


1820. 


The  matter  being  mentioned  again,  the  Lord  Chan- 
cdlor  remarked  i^on  the  form  in  which  the  case  was 
stated  for  die  opinion  of  the  Court.  It  was  in  the  terms 
mentianed  in  4t  Mad.  235.  His  Lordship  said  that 
the  courts  of  law  refosed  to  answer  speculative  ques- 
tions, and  the  case  must  therefore  state  a  conveyance 
that  will  raise  the  question.  The  usual  direction  in 
the  ord^,  that  all  facts  necessary  to  bring  the  matter 
into  question  are  to  be  stated,  includes  this.  If  the 
counsel  on  the  other  side  will  not  sign  the  case,  the 
ix>i]r8e  is,  that  they  are  understood  to  waive  the  benefit 
of  it  Let  the  case  be  altered  to  the  proper  form ;  and 
if  the  Defendant  should  then  refuse  to  sign  it,  you  must 
^ply  again. 

Mr.  Sugdeti  renewed  his  moticm,  the .  case  havii^ 
been  altered,  by  stating  an  actual  conveyance  to  have 
been  made  to  the  purchaser. 

The  Lord  Chancellor^  observing  that  the  alteration 
had  removed  the  objection  of  its  being  an  hypothetical 
question,  made  the  order. 


March  8. 


JutteQ, 


His 


42S 
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182a 


His  Lordship  doth  order,  that  the  Defendant  do 
procure  the  signature  of  his  counsel  to  the  said  case^  so 
altered,  or  show  good  cause  to  the  contrary. 

R^.  Lib.  A.  1819.  fo.  1592. 


JtmeS, 


Ex  parte  MOWBRAY;  —  In  the  Matter  of 

EVEREST. 


or- 
dered to  in- 
dOTMabilfy 
which  the 
tMmkrupty  be- 
fore his  bimk- 
roptGY,  bad 
tranncn^  to 
the  petitioDer 
for  a  Taluahle 
coDiiderBtioDy 
but  without 
hidonement: 
die  indone- 
ment'to  be 
special,  to  as 
to  secure  the 
asugnees  from 
penonal 


^IIHIS  was  a  petition,  praying  that  the  assignees 
might  be  orderad  to  indorse  a  bm  of  exdiange^ 
which  had  been  transferred  to  the  petitioners  by  the 
bankrupt,  before  his  bankruptcy,  for  valuable  consider- 
ation, but  without  indorsement :  if  die  bill  was  not 
indorsed,  the  petidoner  claimed  to  be  a  creditor  for  the 
amount. 

Mr.  MontagUj  for  the  assignees,  opposed  the  petidaOy 
insisting  that  they  had  no  interest,  either  legal  or 
equitable ;  the  l^al  interest  was  in  the  bankrupt,  and 
faiR  indcHTsement  would  give  effect  to  the  bill.  Smiik  t. 
Pickering,  {a)  In  Ex  parte  Greening  (b)  the  oitler  was 
made,  the  assignees  not  opposing ;  but,  without  consent, 
there  is  no  jurisdiction  on  peddon.  Ex  parte  HaU{c\ 
Ex  parte  Bcnoton.  {d) 

Mr.  Hose  in  support  of  the  peddon. 

The  petidoner  in  this  case  is  not  a  stranger  to  die 
commission ;  he  is  a  creditor,  and  it  is  so  stated  on 
the  peddon.     There  is  no  jurisdicdon  in  bankmptqr 


(a)  Peake  K,  P.  C.  SO, 
\c)  1  iJofr,  15. 


(5)  13  Vet.  206. 
(<0  Ihid.  15. 


to 
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to  oompdi  the  bankrupt  to  indorse,  and  it  would  be        1820. 
a  great  hardship,  fot  the  petitioner  to  be  compelled      jg,  1^^ 
to  file  a  bill.      The  indorsement  of  the  assignees,  as     Mowbiiay. 
well  as  that  of  the  bankrupt,  will  give  a  title  to  the 
holder  df  the  bill :  orders  of  this  description  have  been 
frequently  obtained. 

The  Lord  Chancellor. 

The  difficulty  is,  to  frume  an  order,  which  shall  pro-^ 
vide  for  a  special  indorsetnent,  that  will  prevent  the 
assignees  from  being  personally  liable.  But  if  a  special 
indorsement  is  made,  and  the  petitioner  will  be  content 
with  it,  I  see  no  reason  why  I  should  not  make  the 
order ;  if  he  il^  not  satisfied  with  that,  he  must  apply 
again. 


HOGUE  V.  CURTIS.  -^'"^  lo. 


npHIS  was  a  motion,  that  the  Plaintiff  should  elect  j^*!«?J*« 
■  Plaintiff  iu 

to  proceed  at  law  or  in  equity,  and  for  an  injunc-  equity  is  also 
tion  in  the  mean  time.  E^Sf  "^ 

clearly  ap- 

The  bill  had  been  filed  to  compel  the  Defendant  to. ^SSl^thir*' 
deliver  up  certain  warrants  of  attorney  in  his  possession,  the  object  of 
for  which  the  Plaintiff*  had  also  commenced  an  action  ceedings  is 

of  trover.      Subsequentiy  to  the  notice  of  this  motion,  8ul»tantially 
-  ,     ,  .  the  samC)  the 

the  Plaintiff  had  procured  tiie  common  order  for  a  re-  Defendant,  on 

ference  to  tfie  Master,  to  ascertain  the  sufficiency  of  the  P""'"?  *°  ^\ 
Defendant's  second  answer.  Exceptions,  it  appeared,  tb^sameume 
had  been  taken  to  the  original  answer^  to  which  the  Pe-  ™  jl[!j.  thL*Uie 
fendant  had  submitted.  Plaintiff  may 

elect,  and  an 
Injonction  to 

Vol.  I.  Off  The  J^y  P^occed- 

*•  ingsatlaw,     . 

untii'electioa, 


Cumijs. 
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The  Aiiome^Generalj  VLt.Harty  and  Mr.  S^pAat, 
in  supp(Mrt  of  the  modon»  cited  MiUs  v.  Fry.  («} 


Mr.  PemberUm^  contra  y  insisted  that  the  pnctkx 
always  to  obtain  the  common  order  to  elect,  in  Uie  fini 
instance ;  that  was  done  in  MiUs  ▼.  Fry. 

The  Lord  Chancellor. 

Where  the  common  reference  is  made  to  the  Master, 
to  ascertain  whedier  a  par^  is  proceeding  far  the  same 
matter,  great  injustice  may  be  done  by  granting  an  in- 
junction ;  but  it  is  the  setded  practice  of  the  Court  U^ 
stay  proceedings  pending  the  refisrenoe.  I  do  not,  hov- 
ever,  see  the  same  otjection  wh^re  a  A>tioQ  of  tUa 
sort  is  made,  when  it  is  dear  that  the  proceedii^  ai€ 
for  the  same  matters.  The  proceeding  hare,  on  the 
■part  of  the  Plaintifl^  is  to  have  the  warrants  ddivered 
up.  At  law,  he  would  recover  damages ;  but,  by  a  con- 
trivance which  they  have  <^  giving  nominal  damagesy  if 
the  Defendant  will  deliver  up  the  sulgect  in  dispute^  or 
enormous  ones,  if  he  will  not,  they  are  substantiaDj  the 
same.  Where  it  is  not  denied  that  the  otgect  of  the  two 
proceedings  is  the  same^  why  should  not  the  Court  pro- 
tect die  par^  firom  the  eiq)ence  and  delay  of  «'«Mii»^ 
it  to  the  Master  ?  In  such  a  case,  die  injunction  may 
be  granted  at  once. 

My  only  difficult  is,  whether  the  Ddendant  can 
make  this  motion,  considering  what  has  taken  place  as 
to  the  answer.  You  cannot  make  die  common  "mhW*^ 
until  the  answer  has  been  put  in ;  and  my  doubt  is, 
whether,  upon  a  reference  to  the  Master  for  insufficieDcy, 
the  course  of  die  Court  u;  not  to  give  credit  so  fiu*  to 


(«)  5  r«^  4-  Bern.  9. 

that 


CASES  IN  CHANCERY.  451 

« 

that  reference  as  to  await  the  result  of  it  {a)     But  ;n  1820. 

that  case  the  party  must  be  ordeied  to  procure  the  re-  ^  ry^  "' 

port  in  four  days.     Reg.  Lib.  A.  1819,  fol.  1S23.  v. 

Motion  granted. 

(d)  Vidt  Braume  f.  P^§^%,  S  Mad,  24. 


CuRTft. 


Ex  parte  PARIHELL.  June  8.  lo. 

TN  August  1817,  a  petition  was  presented  to  the  Lord  Confinement 
•*•  Chancellor  by  eight  freeholders  and  justices  of  the  Jj ?h^"u„"^ 
peace  for  the  county  of  Monmouth^  in  quarter  sessions  m  a  sufficient 
assembled,  stating  that  Hugh  PameU,  xme  of  the  co-  S^"o^K^ 
roners  of  that  county,  had,  since  the  month  c^  February  coroner  from 
1816,  neglected  to  discharge  the  duties  of  Iris  office;  though,diiring 
that  he  had  been  arrested  under  a  capias  ad  satisfacien^  ^"  absence, 

.'  .  *      ,  '^  anotherc^ro- 

dumfixi  June  1816,  and  that  since  that  time  he  had  been  ner  of  the 

confined  in  Gloucester  gaol,  and  afterwards  in  the  King's  J^JJ"  JeXm^ed 
Bench  prison,  where,  as  the  petitioners  were  informed,  his  duties. 
he  still  remained :  it  was  added  that,  owing  to  his  em-  gcal  has  pow- 
barrassed  circumstances,  there  was  no  p/bbability  of  his  «*,  independ- 
retum  to  his  official  duties.     The  petition  prayed  His  statute  25  G. 

Lordship's  order,  that  the  cursitor  of  the  said  county  ^'  ^'  ^^•' '°  ""^ 
*  ,  "^   movecoroneri 

should  make  out  a  writ  de  coronatore  exoiierando,  for  the  from  their 
discharge  of  the  said  Hugh  Pamell  from  his  said  office,  «i^cf  of  dut" 

and  a  writ  de  coronatore  eligendo  for  the  election  of  a      Notice  to  a 

.     •  .       I  coroner  of  a 

new  e6roner  m  his  place.  petition  for 

his  removal,  is 
•»«i.  ..  %  \  ^i*«.«      "o'  necessary. 

This  petition  was  supported  by  an  amdavit  of  the     The  prac- 

clerk  of  the  peace,  but  no  notice  of  it  was  served  on  ^ce  is,  to  issue 

'^        '  the  writs  de 

coronatore  eX' 

vneraaia  and  de  eoronatore  ehgendo  at  the  same  time ;  the  latter  is  dated  last,  but  it 

is  not  irre^lar  to  execute  it,  before  a  return  is  made  to  the  former. 

G  g  2  Paniett. 
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1820.        PameU.     On  the   1st  September   181 7,  an  older  was 

^ '  ' .       made  upon  it,  directing  the  cursitor  for  the  county  of 

Pabn£ll.      Monmouth  to  make  and  issue  forth  His  Majesty's  writ 

'  de  coronaiore  amove?ido  for  removing  the  said  Hugh 

Pamell  from  the  office  of  one  of  the  coroners  of  the 

said  county.    This  writ  was  executed  in  the  sam^  month, 

but  no  return  was  made  to  it,  until  the  1st  oi  December 

following.    On  the  2d  oi  September  1817,  an  order  was 

made  for  the  issuing  of  a  writ  de  coronatore  eligendo  for 

the  election  of  a  new  coroner.     Under   this  writ  an 

election  was  held  in  the  beginning  of  the   month  of 

November  following,    and  W.  H,  Phillips  was   chosen 

•coroner. 

In  March  1818,  a  petition  was  presented  by  Pamell, 
complaining  of  tlie  manner  in  which  he  had  been  dis- 
placed, and  praying  that  the  writ  de  coronatore  amovendo, 
by  which  he  had  been  rtmdved  fi«m  his  office,  might  be 
superseded,  and  that,  if  requisite,  a  writ  de  coronatore 
exonerando  might  be  issued  for  the  removal  otPi^pSj 
*  or  that  such  other  order  as  might  be  prc^>er  mi^t  be 
made  for  the  removal  of  Phillips^  and  for  the  rein- 
statement of  the  petitioner  in  his  office.  It  appeared 
that  the  petitioner  had  been  relea^l^  from  confinement^ 
and  had  retufned  to  the  county  in  November  1817, 
when  he  accidentally  learnt  that  he  had  been  removed 
from  his  situation.  During  his  absence  the  duties  of 
his  office  in  his  district  had  been  performed  by  one  of 
the  other  coroners  of  the  county,  at  the  petitioner's  re- 
quest, and,  as  he  represented,  without  any  complaint 
being  made.  He  insisted  that  notice  ought  to  have 
been  given  him  of  the  former  application,  and  also  that, 
mider  the  statute  25  Geo.  2.  c.  29.  5. 6.,  he  was  not  re- 
moveahle,  not  having  been  convicted  of  extortion,  wil- 
ful neglect  of  his  duty,  or  misdemeanour  in  his  office. 


Mr. 


CASES  IN  CHANCERY:  c         453 

Mr.  Bell  and  Mr.  Lovatj  for  the  petitioner.  1820. 

The  grounds  of  this  application  are  three :  1 .  That  £^  p^^ 
in  the  original  petition  no  ground  of  removal  was  stated.  Parnell. 
The  neglect  imputed  to  the  petitioner,  was  not  that 
species^  of  negligence  which  is  contemplated  by  the 
statute  of  George^  and  before  that  statute,  it  is  doubtful 
whether  this  Court  had  the  power  of  removing  a  coroner 
for  neglect  of  duty.  The  writ  de  coronatare  exonerando, 
appears  to  have  issued  for  the  purpose  of  discharging 
the  coroner  from  the  labours  of  his  office,  and  not 
for  misconduct.     Fitz»  KB.  163. 

ITie  Lord  Chancellor. 

The  act  of  George  makes  it  imperative  on  the  great 
seal  to  issue  the  writ  in  certain  cases ;  but  it  does  not 
affect  the  jurisdiction,  which  in  cases  of  neglect  the 
Court  possessed  of  issuing  it  before  that  act. 

* 

For  the  petitioner. 

JGBmitting  the  jurisdiction,  still  there  was  no  suffi- 
cient ground  in  this  case  for  the  removal  of  the  pe- 
titioner; notwithstanding  what  is  stated  in  the  petition, 
he  returned  in  Nave/dfCTy  and  in  the  interval  his  duties 
were  executed  by  another  coroner.  2^No  notice  was 
given,  which  is  necessary;  this  clearly  appears,  from 
FUz.  N.B.  163.,  Hawk,  b.  2.  c.  9.  s.  2.;  otherwise  the 
party  has  not  the  means  of  contradicting  the  truth  of 
the  suggestion  which  is  the  ground  of  his  removal.  In 
s  case  in  3  Alk.  184.,  Lord  Hardmcke  refused  to  issue 
*the  writ,  until  notice  had  been  given.  If  notice  had 
been  given,  this  petitioner,  with  the  assistance  of  his 
friends,  might,  have  been  released  from  prison;  and 
in  this  case  there  was  no  excuse  for  the  peglect, 
as  it  was  known  that  he  was  confined  in  the  King's 
Bench.    3.  The  writ  de  coronatdre  eligendo  issued  before 

.  G  g  3  any 


^ 
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1820.       any  return  was  made  to  the  writ  de  coronatore  exonev^ 
~ "  ",       ando :  and  it  was  therefore  irregular. 


Parnell. 


The  Lord  Chancellor. 

With  respect  to  the  last  point,  it  has  been  the  can- 
stant  practice,  during  the  18  years  for,  which  I  have  been 
here,  to  issue  both  the  writ  de  coronatore  etomtwtiio 
and  that  de  coronatore  eligendo  at  the  same  time ;  and  al- 
though they  do  not  bear  the  same  date,  yet  the  fiat  i& 
put  to  them  the  same  day ;  it  is  only  necessary  that  the 
former  writ  should  be  executed  fiist     I  apprdiaid  that 
the  great  seal  has  clearly  authority  to  remove  a  coroner, 
and  that  a  ground  fo^  doing  so  is  n^ect ;  not  merely 
wilful  neglect,  but  for  neglect  of  a  different  nature,  as  if 
one  gets  another  coroneij^  to  execute  the  office  for  him,  by 
which  he  is  called  out  of  his  own  district,  and  ihe  inb*- 
bitants  of  one  district  may  be  deprived  of  th^  coroner ; 
that  is  not  a  due  execution  of  his  duty.     Fitzherberi  or 
Hawkifis  mention,  as  another  ground,  a  removal  inta 
an  inconvenient  part  of  the  kingdom ;  surely,  coi^Be- 
ment  in   the    King's  Bench   prison,    from  whence  he 
cannot  move,    is  more  detrimental  to  the  interests  of 
the  county  than  removal  to  another  part  of  the  king- 
dom.    I  believe  many  of  these  Vns  are  ex^cu^ed  with- 
out giving  any  notice.     The  party  removed  may  have  a 
commission  to  enquire  whether  the  cause  assigned  fiir 
his  removal  is  true,  though  he  cannot  traver^it» 


June  13.  ITie  Attorney-General  and  Mr.  Blqkej  against  &e 

petition. 

The  petitioner  has  nothing  to  do  with  the  second 
writ;  die  question  is,  did  the  writ  for  his  removal  issue 
pi^perly ;  the  only  ground  pf  objection  is,  that  he  had 

no 
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no  notice  of  it.     His  absence  £ix>ni  the  county  for  a       1820. 
year   and   a  half,  was  a  sufficient  cause   of  removal;     *^_~-  -' 

Ex  poftff 

that  has  not,  and  could  not  have  been   contradicted;     Pabnell. 
notice,  therefore,  since  he  has  not  been  aggrieved  by  the 
want  of  it,  was  unnecessary. 

Mi*.  BeUfia  reply. 

After  what  has  fallen  from  your  Lordship,  we  can. 
only  contend,  that  if  notice  had  been  given,  a  case 
ought  have  been  made  out  by  this  petitioner,  which 
would  have  induced  you  not  to  issue  the  writ  for  his 
removal.  His  imprisonment  arose,  in  fact,  from  a  wish 
to  preserve  some  property  for  the  benefit  of  his  fii* 
mily ;  if  he  had  given  it  up,  he  would  have  been  imme- 
diately discharged,  and  might  have  resumed  his  duties,  *^ 
which,  during  his  confinement,  had  been  performed  by 
(kputy. 

ne  Lord  Chancellor. 

^MKth  respe(^t  to  the  alleged  irregularity  in  the  issuing 
of  this  wtit,  I  should  certainly  act  upon  what  has  been 
thie  daily  practice  since  I  have  beeQ  Chancellor;  the 
course  i^  as  I  have  before  stated,  for  both  writs,  though 
of  diflertint  dates,  to  issue  at  the  same  time.  But  if  the 
new  coroner  cannot  be  properly  elected,  until  the  return 
of  {he  fltst.  writ,  this  petitioned  has  no  right  to  raise  the 
fknnt;  because  the  oiily  question  is,  whether  he  was 
duly  removed  ?  and  '  if  he  was,  he  has  no  right,  be- 
cause he  was  coroner  before,  to  call  in  question  the 
election  of  another  coroner,  ^^th  respect  to  the  sta- 
tute which  has  been  referred  to,  it  is  only  in  furtherance 
of  due  legal  powers  which  before  existed  for  the  re- 
moval of  coroners ;  it  did  not  abridge  the  power  of 
the  Chancellor  to  issue  these  writs;  that  power  is 
established,  by  his  being  in  the  daily  habit  of  issuing 

<}  g  4  them 
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1 820.       them.    Now  I  venture  to  say,  that  the  writ  de  carono' 
\„   ^  \       tore  amaoendo  has  not  issued  without  caution,  and  I  d 

Ex  parte 

Pabnell.  not  agree,  if  it  is  clearly  the  duty  of  the  great  seal 
issue  the  writ,  that  notice  is  necessary.  I  find  the  p: 
tice  is  sometimes  to  give  notice  and  sometimes  not. 
question  here  is,  whether,  under  the  circumstances 
the  case,  the  great  seal  has  duly  acted  in  the  issuing  ol 
this  writ  ?  There  are  many  pases,  np  doubt,  in 
a  n^aa  oi^ght  not  to.  be  the  worse  thought  o^  becaiuse  b 
may  be  embarrassed  in  his  afi^rs ;  but  the  questiiiii  i 
whether,  if  a  gentleman's  misfortunes  have  placed  him  i 
circumstances,  in  which  it  is  utterly  impossible  ibc 
to  4^  the  duty  which  the  law  imposes  on  hinif 
there  is  a  power  capable  of  removing  him,  it  is  i)0|t 
necessity  that  he  should  be  removed.  If  a 
been  in  the  King's  Bench  prison  for  12  months,  ^ 
he  ought  to  have  been  in  the  county,  is  it  possible 
the  great  seal  can  say,  that  that  is  not  a  n^lect  of  du^^ 
in  the  sense  in  which  I  use  those  words?  hia 
of  the  office  of  coroner  obliges.  hi];a  to  he 
there,  and  his  non-residence  is  conclusivQ  against  Um; 
it  is  a  very  different  thing  ^  the  king^s,  sulgeet^  whether 
there  be  one  qr  several  coroners  resident  in  the 
county.  In  this,  case,  I  am  of  opinion,  without 
mg  to  reflect  in  any  degree  on  the  petitioner,  that  he 
was  in  a  situation  in  which  it  was  the  duty  of  the  great 
seal  to  remove  him.  I  do  not  say  he  may  not  be  a{^ 
pointed  again,  but  that  cannot  be  done  on  the  appUca* 
tion  of  an  individual ;  the  magistrates,  upon  his.  cue 
being  laid  before  them,  may  perhaps,  feel  it  their  duty 
to  recommend  that  he  should  be  reinstated;  but  it  is 
not  my  business  to  act  withoi^  $ome  cpqununkatioii  of 
^at  kind.  i 
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1820. 

3ctwecn  L.  L.  WILSON,  T.  WILSON,  W.  ALLEN,  j^j^  „, 
and  SARAH  his  Wife;  J.  DURNFORD,  and  J^is- 
ANNE  his  Wife        -        r        -         Plaintiffs;  ' 

EDWARD  WILSON  and  RICHARD   BAILEY, 

Defendants. 

MkJTR.  Tredaoe  moved,  on  the  part  of  «7.  Dwrnford  TbenamesoT 
^^  and  Anne  his  wife^   that  the  biU  in  this  cause  fSd^Sffikfa 
0a|^  be  taken  off  the  file,  or  that  their  names  might  ^^\  without 
struck  out  of  it;  and  that  the  costs  of  the  appli-  ty^orderedto 

miflfat  be  paid  by  the  solicitor  who  filed  the  bill.    ^  ^^  out, 
"  withcoststo 

be  paid  by 
Tke  motion  was  made  upon  an  affidavit  of  Durnford  ^^^"y^L 
t    Us  wife,    stating  that  diey  had  been  applied  to  tion,aftertbcnr 
•  JA^Iust  laist,  to  allow  their  names  to  be  used  in  the  oft^eSurt, 
^D^    wliich  they  refused,  expressing  at  the  same  time  bavjogbeen 
"dtsapprobation  of  the  proceeding,  and  that  they  deli^. 

not  since  consented.     The  solicitor  who  filed  the      where  per- 
.^.^  sons,  woo 

^U    stated,  in  his  affidavit,  that  Durnford  and  his  wife,  have  been 

^  being  entitled  to  a  portion  of  a  residuary  estate,  tiie  ^^J^^^ 

'▼iaion  of  which  was  sought  by  the  bill,  were  necessary  consent,  hav^ 

and  that  he  had  been  infbrmed  by  i.  L.  Wil"  ^^  ^^^^^  ^ 

^  another  Plaintiff,  that  they  would  join  with  him  in  their  know- 

^  luit     He  did  not  state  that  hts   had  any  otiier  ^^^^ 


for  inserting  their  names,  which  he  said  was  connderable 

ooty  done  pro  form&^^xA  disclaimed  any  right  to  call  names  will 

CD  them  fi>r  tiie  costs.    The  notice  of  motion  was  dated  "^jj^ti^jfj^ 

<gi  the  24th  April ;  the  bill  had  been  filed  about  five  struck  out  of 

immdis  before,  but  no  answer  had  come  in.  Sembie. 

Ifr.  Bligh^  against  the   motion,    observed    that  the 
applicants  had  not  stated  how  long  since  they  had  been 

apprised 
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1 820.       them.     Now  I  venture  to  say,  that  the  writ  de  eororia'^. 
~  ^ '"~       tore  amooendo  has  not  issued  without  caution,  and  I  dq 

JEjp  parte 

Pabnell.  not  agree,  if  it  is  clearly  the  duty  of  the  great  seal  to 
issue  the  writ,  that  notice  is  necessary.  I  find  the  prao* 
tice  is  sometimes  to  give  notice  and  sometimes  noL  The 
question  here  is,  whether,  under  the  circumstances  of 
the  case,  the  great  seal  has  duly  acted  in  the  issuing  of 
this  writ  ?  There  are  many  cases,  np  doubt,  in  which 
a  n^aa  oi^ght  not  to,  be  the  worse  thought  o^  beca^use  he 
may  be  embarrassed  in  his  afi^rs ;  but  the  question  isy 
whether,  if  a  gentleman's  misfortunes  have  placed  him  in 
(urcumstances,  in  which  it  is  utterly  impossible  for  him 
to  4^  the  duty  whjich  the  law  imposes  on  him,  and 
there  is  a  power  capable  of  removing  him^  it  is  not^  of 
necessity  that  he  should  be  removed.  If  a  pevscm  has 
been  in  the  King's  Bench  prison  for  12  months,  when 
he  ought  to  have  been  in  the  county,  is  it  possible  that 
the  great  seal  can  say,  that  that  is  not  a  n^lect  of  du^^ 
in  the  sense  in  which  I  use  those  words?  hia  acceptance 
of  the  office  of  coroner  obliges.  hi;a  to  he 
there,  and  his  non-residence -is  conclusiva 
it  is  a  very  different  thing  tp  the  king^s.  suljeets,  whether 
there  be  one  qr  several  coroners  resident  in  the  same 
county.  In  this  case,  I  am  of  opinion,  without  mean- 
ing to  reflect  in  any  degree  on  the  petitioner,  that  he 
was  in  a  situation  in  which  it  was  the  duty  of  the  great  ^ 
seal  to  remove  him.  I  do  not  say  he  may  not  be  ap- 
pointed again,  but  that  cannot  be  done  on  the  applica- 
tion of  an  individual ;  the  magistrates,  upon  his  case 
being  laid  before  them,  may  perhaps,  feel  it  their  du^ 
to  recommend  that  he  should  be  reinstated;  but  it  ia 
not  my  business  to  act  withoi^  some  cpmmunication  of 
^t  kind.  I 
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Between  L.  L.  WILSON,  T.  WILSON,  W.  ALLEN,  j^  , ,. 
and  SARAH  his  Wife;  J.  DURNFORD,  and  ^«*n^i5.' 
ANNE  his  Wife        -        -        -         Plaintiffs;  ' 

ANIX 

EDWARD  WILSON  and  RICHARD   BAILEY, 

Defendants. 

iRkM^R.  Tredaoe  moved,  on  the  part  of  «7.  Durnford  TbenamesoT 
•"^  and  Anne  his  wife^   that  the  biU  in  this  cause  gSd^SftS 
might  be  taken  off  the  file,  or  that  their  names  might  ^  without 
be  struck  out  of  it;  and  that  the  costs  of  the  appli-  ty»  ordered  to 

cation  might  be  paid  by  the  solicitor  who  filed  the  bill.    ^  struck  out, 

with  costs  to 
be  paid  by 

The  motion  was  made  upon  an  affidavit  of  Durnford  ^^^^  y^L 
and  his  wife,   stating  that  they  had  been  applied  to  tion,aftertheT 
m  August  last,  to  allow  their  names  to  be  used  in  the  ofAe?£*L*^^ 
bill,  which  they  refused,  expressing  at  the  same  time  having  been 
their  •disapprobation  of  the  proceeding,  and  that  they  d^"^""" 

had  not  since  consented.     The  solicitor  who  filed  the      Where  per- 
-  .-  ,  .  ,       sons,  who 

bill  stated,  in  his  affidavit,  that  Durnford  and  his  wife,  have  been 

as  being  entitled  to  a  portion  of  a  residuary  estate,  the  ^^Sd? 
division  of  which  was  sought  by  the  bill,  were  necessary  consent,  hav^ 
parties,  and  that  he  had  been  informed  by  i.i.  WiU  SSsSeto' 
ton^  another  Flaintifi^  that  they  would  join  with  him  in  their  know- 
the  suit     He  did   not  state  that  he   had  any  other  ^^for  a 
authority  for  inserting  their  names,  which  he  said  was  condderable 
only  done  pro  formd^and  disclaimed  any  right  to  call  names  will 
on  them  for  the  costs.     The  notice  of  motion  was  dated  aTOlicationbe 
on  the  24fth  April;  the  bill  had  been  filed  about  five  struck  out  of 
months  before,  but  no  answer  had  come  in.  SnnhU. 

Mr.  Bl^h,  against  the   motion,    observed    that  the 
applicants  had  not  stated  how  long  since  they  had  been 

apprised 
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Rolls. 

Jii«^i2,i3.  CROSSLEY  V.  PARKER; 

15.' 

A  settlement  r|iHE  Plaintiff  in  this  cause  had  obtained  an  ofder 
costs  during  ^^^  ^^  taxation  of  his  solicitor's  bills,  on  petition^^ 

the  continu-  ^s  of  course.      The  solicitor  now  petitioned  that  the 
ance  of  the  •  .  .  .  *» 

suit,  whilethe  order  might  be  discharged,  as. &r  as  it  related  to  one  of 

^^fod^°  his  bills,  which  had  been  setded  and  paid.     It  speared 

adviser,  ez-  that  his  employment  by  the  Plaintiff  conmienoed  in  Ja^ 

cSorhinuelf  ^^^*^^  1817;  a  decree  was  obtained  in  Mm^  18I8»  andy 

is  not  a  bar  to  in  the  ^ffgz^^  following,  the  solicitor  delivered  his  bill 
its  taxation.        /«  ,  i  •  i  -%  • 

Charges  by  ^^  costs,  amounUng  to  488/.  6s^  which  was  stated  m  a 

a  country  sou*  memovandum  at  the  foot  of  it,  to  be  exdusive  of  some 
citor  for  at- 
tending the  charges  left  in  blank,  and  of  any  demand  that  his  agent 

dm^  *"tobe  ^^S^^  ^^^  omitted.    In.  November,  in  the  same  .year,  he 

allowed  in  settled  his  accounts  with  the  Plaintiff  relating  to  the  bill 

^T  thedr^  of  costs,  and  to  sums  of  money  which  he  had  recehred  on 


cunutance  of  account;  the  Plaintiff  paid  the  balance^  and  signed  an 
undeitSc^by  acknowledgment  of  his  satis&ction  with,  the  account, 
^e  du-e^n  including  the  bilL  The  solicitor,  in  his  affi&^it,  said 
isnotalonea  that,  on  setding  this  account,  lie  agreed  to  giye  up  any 
sufficirat  charges  that  might  have  been  omitted  in  the  bill.    He 

lowing  thein,  continued  to  act  for  the  Plaintiff  in  the  prosecution  of 
hi^dfulS!^  the  suit  till  about  January  1820,  when  he  declined  ta 
ter  able  to  proceed  without  an  advance  of  money ;  shortly  after  he 
B^osity.         delivered  his  second  bill,  amounting  to  309/.  ISs^     The 

petition  sought  to  confine  the  taxation  to  this  biii. 

The  Plaintiff's  chief  ground  of  objection  to  the 
first  bill  was,  that  it  included  several  charges  for  jour- 
neys firom  Leicester^  where  the  solicitor  resided,  to 
London ;  these  amounted,  altogether,  to  286/.  He  said, 
in  his  affidavit,  that  he  was  dissatisfied  with  many  of  the 
charges,  but  that  the  solicitor  refused  to  proceed  until 

IG  'the 
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the  amount  was  paid;   that  he  tliou^t  it  might  pre-        1820. 
judice  his  interests,  to  employ  another  solicitor  in  tliat      caossLEY 
stage  of  the   proceedings,    and    therefore   settled  the  ». 

amount;  he  did  not  think  it  prudent  to  refuse.  The 
greater  part  of  the  second  bill  also  consisted  of  the  ex* 
penses  of  journeys. 

Mr.  Bosff  in  support  of  the  petition,  cited  Plender^ 
leath  ▼.  Fraser  (a),  Langst€^  v.  Taylor  (6),  establishing 
that  a  solicitor's  bill,  having  been  settled  and  paid, 
is  not  to  be  referred  for  taxation,  except  upon  a  spe- 
dal  case  made  against  it;  and  that  though  it  might 
oontain  some  items  that,  on  strict  taxation,  would  be 
disallowed,  yet  the  account  will  not  be  opened,  unless 
improper  charges  be  shown,  amounting  to  fraud  and 
imposition.' 

Ifr.  Heald,  for  the  Plaintiff,  argued  that  the  settle- 
ment of  the  bill  having  taken  place  pending  the  suit, 
and  while  the  relation  of  solicitor  and  client  was  still 
subsisting,  ought  not  to  be  conclusive,  as  it  must 
be  considered  that  the  client,  in  admitting  the  de- 
mand, and  in  afterwards  acquiescing  in  it,  is  acting 
under  the  influence  and  by  the  advice  of  his  profes- 
aonai  adviser.  He  remarked  upon  the  excessive  ex- 
pense of  the  numerous  journeys  charged  for,  as  alone 
sufficient  to  call  for  a  taxation. 


The  Master  of  the  Rolls,  (after  stating  the  facts.)         •^^stf  i^- 

On  account  of  the  frequent  occurrence  of  cases  of 
this  nature,  which  so  materially  affect  tiie  whole  profes- 
aion,    I  have   looked   through  the  authorities  on  the 

^      (a)  3  Vet.^r  B.  174.  (4)  14  fVt,  2S2. 

subject) 
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18^0.       subject)  and  wiU  state  what  I  find  to  be  the  result  of 
them. 

In  the  first  place»  it  is  not  to  be  understood  &utt  an 
account  betweai  a  solicitor  and  his  client  standi  on  the 
same  fix>ting  as  between  other  parties.  That  Wfaidiy 
between  others,  would  be  a  conclusive  settlement,  is  not 
so  between  ibem^  as  they  are  placed  in  a  diffisrent  akii- 
adon  with  respect  to  each  other.  There  are  therefore 
numberless  instances^  where  tiie  setflemeht  and  payinent 
of  a  bill  has  not  been  deemed  condusiT^  even  tkmigk 
a  long  period  may  have  elapsed,  as  in  Wahmky  v. 
Booth  {a\  and  in  a  case  before  Lcnrd  Camden^  that  I 
shall  menticm  presently. 

It  is  always  material  to  consider  at  what  tine  thii 
settlement  took  place;  whether  it  was  during  the  pen- 
dency of  the  suit  or  after  its  termination ;  fi>r  while  it  is 
pending,  the  dioit  is  in  some  measure  undeir  die  bi» 
Hagpment  and  controid  of  his  solidtori  and  may,  as  it 
seems  this  gentleman  did)  fiDel «  difficulty  in  estnEnti&g 
himself  fixwi  his  comiectjon,  with  one  who  haa  a  know- 
ledge of  his  whole  case;  He  \s  then  much  more  Ucdy 
to  be  kiduted  to  comply  with  the  demand  than  after- 
wards; as  agentkmaais  seUmtn  himself  wdlaoqoainted 
inth  these  soatters,  he  is  not  likely  to  know  whedier  the 
charges  are  reasonable  or  not»  and  as  he  has  no  odwr 
l^al  adviser,  he  can  only  learn  it  from  the  solicitor 
himself.  A  settlement  of  the  bill  under  these  circum- 
stances does  not  bar  a  taxation.  ^ 

There  at^  niany  ftiithoirfti<»  tiki  show  this.  The  first 
is  Wdbndey  v.  Booths  where  Lord  Hardmcke  says,  that 

(a)  2  Atk.  25,     Barn-  475. 

in 
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in  many  cases  a  cGent,  who,  ^^  unassisted  bj  an  attor«        18M. 
nejr,    has   paid  a  law  hilU"  shall  notwithstanding  he     L^'  " 
allowed  to  open  the  account,  eyeii  though  a  mortgage  v. 

may  have  been  given  to  secure  it;  and  this  is  on  the 
ground  of  the  great  power  and  influence  that  an  attor- 
ney has  over  his  client.     The  next  case  is  Drapers* 
Company  V.  Davis  (a),  where  a  bill  that  had  been  ad- 
justed sisventeen  years  before^  was  referred. for  taxation^ 
the  dient  not  having  been  assisted  at  the  time  by  any 
other  prxrfessional  person,  and  the  solicitor  having  taken 
a  judgment  from  him  while  the  cause  was  dependmg. 
In  annother  case^  Saunder'son  v.  Glass  {b)^  Lord  Hard^ 
wicke  remaiks,  '^  that  a  security  obtained  by  an  attorney 
whitst  he  is  doing  business  fi>r  his  client,  or  whilst  a 
cause  ib  depending,  appears  to  this  Court  in  a  quite 
difierent  light  than  betw^een  two  common  persons ;  for  if 
an  sd^mej  pendente  lite  prevails  upon  a  client  to  agree 
to  an.  ewcbitant  reward,  the  Court  will  either  set  it 
aride  entirely,  or  reduce  it  to  die  standard  of  those  fees 
to  which  he  la  justly  enttdod ;"  and  this,  he  adds,  was 
the  rule  that  weighed  with  him  in  Walmsley  v.  BoaHL 
The  next  case  I  shall  mention  is  one  before  hotd  Cktm^ 
denj  Axbrey  v.  Popkin  (c),  where  the  client  was  induced 
to  enenitea  bond  and  mortgage  for  the  bakmce  of  the 
solicitor's  account,  from  an  apprdiension  that  the  latter 
would  abandon  him^  and  decline  to  proceed  further  in 
hia  busiiless.     Some  of  the  diarges  were  unreasonable, 
and  a  taxation  was  ordered^  thou^  tlie  bill  had  been 
settled  for  several  years. 

Tlie  case  of  Langstt^e  v.  Taylor  was  very  di£Eerent 
in  its  circumstances  fixmi  the  present.  Part  of  the  bills^ 
had  beat  paidy  and  actions  had  been  brought,  and  judg^^ 
xnent  obtained  for  the  remainder^  gi^ing^  opportonttiea 

(a)  8  Aik.  995.       (6)  3  Atk^  298         (c)  1  Dick.  405. 

of 
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1820.  t>f  applying  for  a  taxation;  but  the  client  aoquiesoed 
under  it  for  a  long  time,  and  his  petition,  whoi  pre> 
sented,  did  not  point  out  any  particular  charges  that 
were  exorbitant,  but  only  suggested  generally  diat  such 
was  the  case.  The  Lord  Chancellor  mentions  Walauley 
▼.  Booth  with  i^probation,  and  did  not  mean  to  OYertmn 
the  principles  of  that  decision,  but  distinguished  it  foom 
the  case  before  him.  Ziai^sto^T.  TViyforistfaerefisrean 
instance,  in  which  the  petition  fi>r  an  order  of  taxatinn 
was  dismissed,  when  there  had  been  a  long  aoqoiesoence 
subsequent  to  the  relation  of  solicitor  and  client  ceasin|^ 
and  when  only  a  Tague  allegation  of  improp^  diaiges 
was  made.  In  Cooke  v.  Setree  (a\  the  Lord  Qiancdlor 
refused  to  open  the  settlement  of  a  bill,  because  nothing 
but  a  trifling  inaccuracy  was  alleged  against  it ;  but  he 
there  remarks,  aUuding  to  the  cases  before  Lord  flW- 
mcke  and  Lord  Camden^  that  taxation  will  be  mdered, 
where  the  Court  can  see  that  a  security  has  been  ob- 
tained, by  the  undue  pressure  of  the  influence  derived 
from  the  situation  of  an  attorney.  The  only  remaining 
case  is  Plenderleath  v.  Fraser  (6),  which  oontams  the 
same  principles. 

I  have  taken  the  pidns  of  going  throi]^  the  cases 
<m  this  subject  on  account  of  its-importance^  and  in 
thjB  result  I  think  that  I  am  bound,  both  by  the  au- 
thorities and  upon  principle,  to  order  the  bilk  in 
this  instance  to  be  taxed.  I  do  not  mean  to  6ast  any 
reflection  on  the  conduct  of  this  gentleman.  Tlere 
does  not  seem  to  be  any  ground  for  that ;  every  thing 
that  appears  is  very  much  to  his  credit :  he  has  exer- 
cised proper  diligence  in  the  suit,  and  it  has  been 
attended  with  success.  But  the  question  is,  whether 
the  settlement  of  the  first  bill  is  to  bar  taxation,  whenit 

(«>  1  Vet,  4^  B,  126.  (A)  3  Veu^B.  175. 

took 
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took  place  pending  tlie  suit ;  for  die  second  bill  was 
delivered  for  business  done  in  the  same  suit ;  it  was 
therefore  a  settlement  during  the  pendency  of  the  suit, 
and  whilst  the  solicitor  continued  to  be  employed  in  it 
The  settlement  also  appears  not  to  have  been  final ;  for 
there  was  a  reservation  in  the  bill  of  a  right  to  introduce 
some  other  items ;  and  though  he  says  he  was  afterwards 
willing  to  relinquish  them,  yet  at  the  time  it  was  not 
considered  as  conclusive  on  him,  and  therefore  could 
not  be  conclusive  on  the  other :  it  was  only  a  payment 
on  account 


The  Plaintiff  says  that  he  settled  the  account,  only' 
from  apprehension  of  the  solicitor  declining  to  go  oA 
with  the  suit,  as  he  had  threatened.  It  seems  clear  tliat 
he  had  no  professional  assistance  to  advise  him,  whether 
;  the  charges  were  such  as  he  ought  to  acquiesce  in ;  and, 
under  these  circumstances,  he  signed  the  memorandum 
at  the  foot  of  the  account,  penned  for  him  by  the  solici- 
tor. Then,  have  we  not,  in  this  instance,  every  cir- 
cumstance that  takes  away  the  effect  of  the  settlement 
of  an  account?  The  client  was  under  pressure  arising 
from  fear  of  being  deserted,  and  therefore  preferred  to 
submit  to  what  he  thought  improper  charges.  Besides 
this,  I  do  not  see  that  any  vouchers  were  delivered  up : 
how  could  that  happen,  if  it  was  meant  as  a  complete 
settlement?  In  fact,  he  afterwards  proceeds  in  the  suit, 
showing  that  he  had  only  received  so  much  on  account 
For  these  reasons,  I  think  it  ought  not  to  operate  to 
prevent  the  bill  firom  being  taxed. 


This  I  say  independently  of  the  particular  items  in 
the  bill;  but  it  is  impossible  not  to  say,  that  for  the 
credit  of  this  gentleman,  it  is  fit  they  should  be  ex- 
amined into :  at  the  same  time,  they  ought  to  be  looked 
at  with  attention  to  the  circumstances  of  the  case.    The 

Vol.  I.  H  h  heavy 
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1820. 


CaOSSLEY 
V. 

Parker. 


heavy  expense  of  journeys  may  have  been  not  so  m 
occasioned  by  the  solicitor's  conduct,  as  by  the  PI 
tiff's  emplojdng  a  person  in  the  country  to  condue 
cause  in  London*      We   know   it   often  happens  ti 
causes  suffer  from  being  left  to  agents.    His 
attendance  may,  in  many  instances,  have  be^i  of 
importance;  but  the  mere  circumstance  of  his 
sending  for  him,  will  not  alone  be  sufficient  to 
him  to  have  these  items  allowed,  as  the  solicitor 
have  known  much  better  than  his  client  whedier^ 
journeys  were  necessary  or  not ;  and  if  they  were 
he  ought  to  have  told  him  thai  there  was  no 
for  his  coming.     All  this  should  be  enquired  into 
considered,  {a) 


a 


8 

le 


tlie 
not, 


and 


It  was  not  quite  right  in  those  who  present 
former  petition,  to  do  it  without  giving  notice ;  fiir  i 
not,   of  course,  to  ob'^oin  that  order;    and 
though  the  order  will  stand,  and  the  application 
petitioner  must  be  refused,  yet  I  will  not  give  the 


die 
was 


die 


June  15.         The  Master  of  the  Bolls  said  that  he  would  a^cdd  to 
the  former  order,  a  direction  to  the  Master  to  en  ^c^iure 
into  the  circumstances  under  which  the  journeys  chf^  ^g^ 
for  in  the  bill  of  costs  were  paid,  and  to  mfke     ^^ 
allowances  in  respect  of  them  as  he  might  think  fit^ 

(a)  A  special  agreement  between  an  attorney  and  client,  for  M  P^^ 
ticular  rate  of  remuneration  for  the  profesdotaal  tenrieei  ipf^  ^^ 
former,  has  been  held  not  to  preclude  a  taxation  of  hit  bOL     ^^^"* 
82  Gco.s.    Say,  Coitt,  3S1.    But,  In  a  previous  case,  such  an  «l^*vJJ^ 
tnent  was  held  to  be  binding.     Awm.  2  Barnard,  K.  J?.  164.     "V^^ 
HuIL  Costs,  510. 
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1820. 
Ex  parte  HILTON, 

T        1       -ma^  n  r^  Ji«ff20. 1820. 

In  the  Matter  of  Oliver. 

THE  petition  stated  that  there  were  mutual  accounts  Assignees  not 
between  the  petitioner  and  the  bankrupt,  and  that,  fi^m"brSging 
after  much  discussion  respecting  them,  a  balance  was  a  second 
struck,  and  the  amount  was  proved  in  the  presence  of  been  non* 

;the  assignees,  or  one  of  them,  and  a  dividend  of  2s.  Sd.  ^y^^}^  ^^® 
y^  .  first,)  for  the 

was  afterwards  paid  on  it    That  after  the  account  had  recovery  of 

been  aetded  the  assignees  brought  an  action  against  the  f^^  ^^^ 

petitioner  for  the  recovery  of  two  sums  of  2500/.  and  tor  who  had 

700/.  which,  under  the  statute  {a),  he  had  set  off  and  ^^^thSn 

given  credit  for  in  the  account;  and  that  a  verdict  was  his  account, 

feuod   for  the  petitioner.     That  the  assignees,   upon  proved  for 

■an  application  for  a  new  trial,  had  liberty  to  enter  a  the  balance. 

,  Xhe  general 

nonsuit,  and  had  commenced  a  second  action  for  the  rule,  however. 

•recovery  of  the  above  sums.    The  petition  prayed  that  "  ^^  ^^^  . 

/  'r  r    J  myg^  proceed 

they  mi^t  be  restrained  from  proceeding  in  such  action,  by  petition,  if 

the  creditor 
has  proved. 
.On  the  part  of  the  assignees  it  was  sworn  that,  in      If  a  creditor 

consequence  of  the  petitioner  holding,  amongst  other  givestheCourt 

securities  from  the  bankrupt,  seven  sixteenth  shares  in  a  jurisdiction 

^  .  quite  different 

a  ship,  it  was  agreed,  in  order  to  prevent  delay  in  the  from  that 
proof  of  his  debt,  that  he  should  take  them  at  a  stipu-  ^^^  rized  to 
Jated  price,   but  expressly  without  prejudice  to  any  exerci8e,where 
question  as  to  other  parts  of  the  account    The  action  Jjjf  p^^of. 
was  brou^t  on  the  ground,  that  the  sums  in  question 
.were  paid  by  the  bankrupt  voluntarily  in  contemplation 
of  bankruptcy. 

The  petitioner  swore  that  it  was  intended  to  be  a 
final  account,  under  which  he  was  to  retain  the  above 
sums;  and  that  otherwise  he  would  not  have  given  so 
large  a  sum  for  the  shares  in  the  ship. 

(a)  6  Geo,  9.  c.  JO 
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1820.  Mr.  Heald  and   Mr.  Montagu    in    support    of   the 

JeT^     Petition. 
Hilton. 

Mr.  Hart  and  Mr.  Rose  contra. 

The  Lord  Chancellor  after  stating  the  facts  as  Aey  ap- 
^peared  on  the  petition,  observed,  that  one  argument  whkh 
had  been  advanced  was,  that  this  being  a  case  not  be- 
tween the  assignees  and  a  person  who  has  made  no  pnx^ 
mider  the  bankruptcy,  but  between  the  assignees  and  one 
who  has  proved,  a  petition  should  have  been  presented, 
instead  of  bringing  this  action.  I  am  not  disposed  to  saj 
that  this  is  not  the  general  rule,  but,  like  all  others,  it 
admits  of  exceptions.  The  case  of  Pirie  v.  Mennett  {a\ 
cited  from  1  Rosc^  359.,  does  not  apply  very  strongly  to 
the  present.  In  that  case,  which  was  an  action  by  the 
assignees,  the  defendant  attempted  to  set  off  a  debt 
which  the  commissioners  had  permitted  him  to  prove 
against  the  bankrupt's  estate.  Lord  Ellenborough  re- 
fused to  receive  such  proof  as  evidence  of  the  debt,  but 
observed  that  if  the  assignees  had  acknowledged  that 
the  proof  was  just,  it  would  then  be  sufikient  evidence 
against  them.  To  be  sure  where  assignees  have  as- 
sented  to  the  defendant's  demand,  unless  it  was  under 
circumstances  which,  with  reference  to  the  benefit  of  the 
creditors,  would  enable  the  assignees  to  say  they  ought 
not  to  be  bound,  that  would  be  sufficient  evidence  at 
law  against  them ;  though  tliere  may  be  cases  in  which 
this  court,  in  consequence  of  exercising  both  a  legal  and 
equitable  jurisdiction,  would  he  able  to  relieve.  In  the 
case  referred  to,  a  petition  was  presented  (6)  to  stay  pro- 
ceedings in  the  action  upon  die  ground  that  tlie  com- 
missioners had,  under  the  5  Geo.  2.  c.  SO.  s.  28.,  found  a 
balance  due  to  the  petitioner ;  and,  thinking  that  the  set^ 

(a)  3Com;>*.  1T9— 281.  (fi)  I  Roie,  39S. 
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off  ought  to  be  allowed,  I  granted  an  injunction.     I  ap-        1820. 
prehend   it  was  m   the  compass   of  the    Chancellor's       p""^'^ 
jurisdiction  to   decide  that  the   settlement  which   had       Hilton. 
been  made  should  bind,  if  the  Chancellor  was  of  opinion 
that  the  set-off  ought  to  be  allowed,  although  Lord 
EUenbarough  thought  that  there  was  not  sufficient  evi- 
dence to  establish  it  at  law ;  I  cannot  justify  my  own 
decision  unless  it  is  on  some  suck  ground. 

Nothing  can  be  more  clear  than  that  where  a  party 
has  proved  and  received  a  dividend,  or  only  proved,  it 
gives  the  Court  a  jurisdiction  quite  diflerent  from  that 
which  it  is  authorized  to  exercise,  where  there  has  been 
no  proof;  because  in  those  cases,  and  a  fortiori  in  that 
in  which  a  dividend  has  been  declared  and  paid,  the 
assignees  ought  not  merely  to  cut  down  such  a  demand 
as  this,  if  they  are  satisfied  they  have  a  right  to  do  it ; 
but  they  have  a  further  duty,  — •  that  dividend  which  has 
not  been  paid  they  ought  to  retain;  and  if  a  dividend 
has  been  paid,  they  ought  to  apply  here  to  get  it  back 
again.  I  take  it  to  be  quite  clear  that  if  a  person  has 
proved  a  debt,  part  of  which  it  should  appear  he  was 
not  entided  to  have  proved,  the  Court  may  withhold  his 
demand  under  the  proof,  in  order  to  compel  him  to  do 
his  duty  to  the  assignees ;  and  it  will  not  permit  him  to 
take  a  dividend  as  due  under  the  commission,  unless  he 
has  fulfilled  all  his  own  obligations  to  the  creditors 
claiming  under  it.  Therefore,  if  die  assignees  had  pre- 
sented a  petition,  insisting  upon  all  this,  and  that  he 
ought  not  to  receive  any  future  dividends,  and  ought  to  * 
pay  back  the  former,  the  Court  might  have  compelled 
him  so  to  do,  unless  he  repaid  these  sums ;  he  might 
have  said,  I  will  rather  give  up  the  future  dividends 
than  pay  them  back;  but  the  Court  would  have  re- 
plied, Pay  back  the  dividends  you  have  received  you 
shall ;  future  dividends  you  shall  not  have :  and  having 

H  h  3  got 
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got  so  &r,  and  reduced  you  to  the  situadoil  of  a  creditor 
who  has  proved  nothing,  the  assignees  shall  go  to  law 
for  the  re-payment  of  these  sums.  And,  I  think,  die 
Court  Can  put  parties  in  a  situation  to  try,  according  to 
the  rules  of  law,  many  cases  which  it  wonld  be  im- 
possible to  do,  unless  it  had  both  a  legal  and  equitaUe 
jurisdiction.  Supposing  a  petiticm  had  been  presented, 
and  I  was  of  opinion  this  was  not  a  case  of  set-ofl^  still 
there  might  be  a  bar  in  equity  to  the  recovery  of  these 
sums,  although  there  was  no  l^al  bar;  and  would  it 
not  in  that  case  have  been  within  my  authority,  and  die 
sphere  of  my  duties  to  have  determined  these  questions? 
Whether  there  are  any  equitable  circumstances  which 
have  created  a  bar,  will  depend  upon  what  is  repre- 
sented by  the  affidavits  to  have  taken  place  on  the 
settlement  of  the  accounts,  and  the  proof  of  the  ddit. 


Junu  ss. 


The  L6RD  Chancellor^ 

I  have  read  the  affidavits ;  and,  under  all  the  circum- 
stances of  this  particular  case,  I  am  of  opinion  that  the 
parties  should  go  to  trial ;  but  if  the  assignees  succeed, 
they  are  not  to  take  out  execution  till  further  order,  and 
costs  must  be  reserved. 


HOLLS. 

June  2S. 


BRODIE  I.  BARRY. 


On  a  petition   XN  this  cause  there  had  been  a  reference,  by  order,  to 
report,  and  ^^  Master  to  enquire  whether  it  would  be  for  the 

^"^ntifl^cS"*^  benefit  of  the  parties  interested  in  the  testatoi^s  estate, 

rections,  a  party  cannot^  Without  presenting  a  counter-petition,  show  catHe  ^»mt 
the  confirinatioD^  except  upon  groundi  appearing  oo  the  face  of  the  report* 

that 
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that  a  certain  agreement  entered  into  by  his  executors        1820. 
should  be  carried  into  effect     The  Master  reported  in 
the  affirmative,  and  a  petition  was  now  presented  to  con- 
firm the  report,  and  for  the  consequential  directions  for 
the  execution  of  the  agreement. 

Mr.  Wingjield  and  Mr.  SimpJcinson  in  support  of  the 
petition. 

« 

Mr.  Koe  opposed  it  on  behalf  of  an  infant  defendant^ 
who  was  entided  to  a  share  of  the  testator's  residuary 

It  was  objected  that  he  could  not  be  heard  in  oppo- 
sition to  the  report,  not  having  excepted  or  presented  a 
counter-petition.  To  this  it  was  replied,  that  objections 
to  the  draft  of  the  report  had  been  carried  in,  and  that 
a  strict  adherence  to  form  was  not  requisite  in  the  case 
of  an  in&nt. 

The  Master  of  the  BoUs  was  of  opinion  that  cause 
could  not  be  shown  generally  against  the  confirmation, 
except  upon  a  counter-petition,  and  that  no  exception 
to  this  rule  could  be  made  in  favour  of  infants ;  but  it 
was  competent  to  a  party  to  object  upon  any  grounds 
appearing  on  the  face  of  the  report,  (a) 

The  matter  was  then  discussed  upon  the  contents  of 
the  report;  and  His  Honor  being  of  opinion,  that  the 
report  did  not  contain  statements  satisfactorily  establish- 
ing the  conclusion  that  the  Master  had  arrived  at, 
desired  the  petition  to  stand  over,  that  further  inform- 
ation might  be  procured  to  supply  the  defects  in  the 
evidence. 

(a)  Adam  v.  CUutofh  0  Vei,  22€. 

Hh  4 
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1820. 

Rolls. 
AprU  IS. 
June  SSy  S3. 
18S0. 

A  fond  in 
court,  beloM- 
in^totbewifey 
bong  assigned 
by  the  hus- 
band, an  order 
was  made,  the 
wife  being  ex- 
anuned  and 
consenting, 
that  part 
should  be 
transferred  to 
theasdgnee, 
and  that  the 
interest  of 
the  other  part 
should  be  paid 
to  the  separate 
use  of  the  wife, 
with  liberty 
for  the  persons 
entitlea  to 
apply  on  her 
doith.    She 
died,  having 
survived  her 
husband;  held 
that  the  as- 
signee was  not 
entitled  to  the 
other  part. 

Voluntary 
assignment  by 
bu&ind  of  a 
fund  in  court 
belon|;ing  to 
the  wife  will 
not  bar  her 
right  by  sur- 
vivorship. 


JOHNSON  V.  JOHNSON. 

TTNDER  the  decree  and  orders  made  in  this  cause, 
^^  Elizabeth  Johnson^  one  of  the  infimt  daughters  of 
Edward  Johnson^  deceased,  was  entitled  to  a  sum  of 
469/.  155.  Sd.  Sper  cent,  consols,  and  another  smn  of 
74/.  185.  Id.  Sper  cent,  consols,  being  her  share  of  the 
personal  estate  of  her  late  father.  She  came  of  age  in. 
March  1786,  having,  several  years  before,  intermarried 
with  Morgan  Vaughan. 

Soon  afler  the  marriage,  Vaughan  becoming  em- 
barrassed in  his  circumstances,  agreed  to  assign  his 
property  for  the  benefit  of  his  creditors.  A  deed  was 
accordingly  executed,  dated  the  24th  April  1783,  by 
which  he  assigned  to  trustees,  the  said  sum  of  469/.  155.  Sd. 
3  per  cent,  consols,  standing  in  the  name  of  the  Account- 
ant-General,  in  trust  in  this  cause,  belonging  to  him  the 
said  Morgan  Vaughan^  in  right  of  the  said  Elizabetkj 
with  the  interest  and  dividends  thereof,  and  also  all  his 
stock  in  trade,  goods,  household  goods,  monies,  estate^ 
and  effects,  to  hold  to  the  said  trustees,  their  executors, 
administrators,  and  assigns,  in  trust  for  themselves  and 
all  other  the  creditors  of  the  said  Morgan  Vaughan^  who 
should  seal  and  execute  the  said  indenture,  rateably  and 
in  proportion  to  their  respective  debts ;  and  in  case  of  a 
surplus  after  payment  of  the  said  debts,  in  trust  to  pay 
over  the  same  unto  the  said  Morgan  Vaughan. 

Soon  after  Elizabeth  Vaughan^s  coming  of  age,  the 
trustees,  on  the  30th  May  1786,  petitioned  for  a  transfer 
of  the  469/.  155.  3</.,  when  it  was  ordered,  (the  said 
Elizabeth  Vaughan  being  present  in  court,  and  exa- 
mined, and  consenting,  and  desiring  that  the  said  deed 

of 


CASES  IN  CHANCERY.  473 

of  the  24th  April  1783,  might  be  carried  into  execution        1820. 
so  fiur  as  related  to  219/.  155.  \d^  part  of  the  said      *,     -      ' 

vOHNBON 

469/.  155.  ScL  bank  annuities,)  that  thesaid  219/.  155.  Id.  v. 

should  be  transferred  to  the  trustees  for  the  benefit  of  ^^^^^^^ 
tliemselves  and  the  other  creditors  of  the  said  Morgan 
Vaughtm^  according  to  the  said  indenture;  and  it  was 
further  ordered,  that  250/.,  remainder  of  the  said  bank 
annuities,  should  remain  in  the  said  Accountant-Ge- 
neral's name,  and  that  the  interest  thereof  should  be 
paid  to  the  Plaintiff,  Elizabeth  Vaughan^  for  her  life,  for 
her  separate  use;  and,  on  her  death,  any  person  or  per- 
sons entitled  to  the  said  bank  annuities  were  to  be  at 
liberty  to  apply  to  the  Court  concerning  the  same  as 
they  should  be  advised. 

There  were  children  of  the  marriage ;  one  of  whom, 
a  son,  was  bom  at  the  time  of  the  above  order.  Elizabeth  \ 
Vaughcm  survived  her  first  husband,  and  afterwards 
mBiried  Samuel  Stockton.  She  died  in  May  1820,  having 
made  a  will,  which  her  husband  proved.  The  surviving 
trustee  of  the  deed  of  the  24th  April  1783,  now  peti- 
tioned for  a  transfer  of  the  remaining  sum  of  250/.  Sper 
cent,  consols. 

Mr.  Seton  for  the  petitioner. 

A  specific  assignment  by  the  husband  of  his  wife's 
chose  in  action,  for  a  valuable  consideration,  is  held 
equivalent  to  a  reduction  into  possession,  for  the  pur- 
pose of  barring  her  right  by  survivorship.  Lord  Car- 
teret V.  PaschaU  (a),  Bates  v.  Dandy  (ft).  Earl  of  Salis- 
bury  V.  Newton,  (c)  Where  the  interest  is  reversionary, 
it  is  a  difierent  question;  but  with  respect  to  present 
interests,  the  doctrine  of  those  cases,  though  the  grounds 
of  it  have  been  doubted,  (see  Mitford  v.  Mitford  (rf),)  has 

(a)  a  P.  W.  199.  {h)  S  Atk.  20S 

(c)  I  Edcfiy  370.  (<0  9  Vet.  87 

not 
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1820.  not  been  diake&u  In  Carteret  ▼.  PaschaU  effect  was 
given  to  the  assignment^  though  Toluntaiy^  firom  the 
nature  of  the  prc4)erty ;  being  a  sum  due  under  a  decree. 
Subsequent  cases  have  decided  that  the  assigmy  takes 
subject  to  the  provision  that  the  Court  makes  fin:  the. 
wife;  but  when  tha  is  siq)plied  he  is  entitled  to  the 
residue.  It  does  not  a{q)ear  why  the  order  of  JUigft 
1786,  provided  for  the  wife  only^  without  rq[ard  tD  the 
children:  perhaps  from  the  practice  not  being  thea ao 
weU  settled  as  at  present  Mumy  v.  Elibant  {a\  Lkgfd 
V.  Williami.  (b)  The  efiect  was  to  leave  the  question  as 
to  the  250/.  open  till  the  wife's  <kath. 

Mr.  Home  for  S.  Stockton^  the  second  husband,  in- 
sisted that  the  terms  of  the  order  of  May  1786,  were 
conclusive  to  show  that  the  trustees  were  intended  by  the 
Court  to  have  only  that  part  of  the  fund  which  was  then 
directed  to  be  paid  to  them ;  the  reversion  of  the  other 
part  would  otherwise  have  been  reserved  to  them«  He 
also  argued,  that  the  deed  oi  April  1785,  being  a  general 
assignment  of  all  AT.  Vaughan^s  effects,  must  be  placed 
on  the  same  footing  with  an  assignment  in  bankruptcy, 
or  under  the  insolvent  act;  and  unless  it  were  proved 
that  part  of  the  debts  were  still  unpaid,  the  assignment 
was  no  longer  supported  by  any  consideration* 


Ivmn  ss.  The  Master  of  the  Rolls  (afler  stating  the  fects). 

The  question  to  be  decided  is,  whether  the  pedticmert 
who  is  a  trustee  for  creditors,  has  now  a  right  to  call  on 
the  Court  to  transfer  to  him  this  fund?  In  the  first 
place,  in  order  to  entitle  himself,  in  the  character  of 
trustee  for  himself  and  the  other  creditors,  to  reodve 
any  thing  out  of  any  fund,  he  ought  to  show  that  the 
debts  are  not  fiilly  paid;   because  if  it  should  iqipear 

(a)  13  Vu.  I,  {b)  1  MadtUiSO. 

that 
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that  they  have  been  paid  from  any  other  source,  he  is        1820^ 
a  tmstee  of  the  surplus  for  Morgan  Vaugharij  whose     ^^-  ^'^ 
right  could  not  be  set  up  against  the  wife  stUTiving.  «. 

It  would  be,  as  to  that  part,  only  ai  Toluntary  assign-  Joimtoif. 
ment,  an  assignment  in  trust  for  himself,  and  could  not 
dierefore^  as  was  a^itted,  be  used  in  opposition  to  the 
wife's  right.  Hie  parties,  fher^re,  who  resist  this 
petition  would  be  entitled  to  an  account  of  the  effects 
that  have  been  received  by  the  petitioner,  and  of  the 
scheduled  debts,  to  ascertain  whether  any  part  of  them 
is  now  due;  and,  supposing  that  to  be  the  case^  the 
next  qtiestion  is,  are  the  creditors  entided  to  this  par- 
ticular fund  ? 

We  must  first  look  at  the  nature  of  the  fund.  It 
was  the  property  of  the  wife ;  her  equitable  chose  in 
action,  and  under  the  protection  of  this  court  It  had 
been  paid  into  Court,  and  could  not  be  got  out  without 
an  <irder.  It  was  hinted  in  the  alignment,  that  on  thia 
account  it  might  differ  from  a  fund  in  the  hands  of  any 
individuals ;  and  it  is  true  that  it  does  differ,  but  only 
lit  having  more  protection  afforded  it  As  it  belonged 
to  the  ib&iit  wife,  and  there  was  no  settlement  on  the  ^^ 
Aaffiage,  it  Was  liable  to  the  equity  which  the  Court 
administers  for  the  benefit  of  the  wife  and  children ;  and, 
bdng  in  the  hands  of  the  Court,  no  one  could  maka  an 
ap{>licafcioil  for  it  without  that  liability.  Whatever  the 
jiiarital  right  be,  the  fond  could  not  be  readied  without 
eifhei^  the  Wife's  consent^  ot  a  proper  settlement,  ap^ 
proved  by  the  Master,  being  made.  Hie  wife's  equity 
is^  te  wbs  rightly  observed,  not  for  herself  only,  but  for 
hMlelf  and  children,  there  being  tio  instance  where  the 
i^etnent  has  not  been  made  in  favour  of  the  children 
at  the  sione  time;  and  though  she  may  waive  it,  she 
cannot  take  it  for  herself  and  give  it  up  for  them.  As 
to  any  distinction  fitim  its  being  a  fond  in  Court,  I  will 

quote 
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qooCe  what  has  been  said  by  an  able  predeoe»or  of 
mine^  in  Maeaulay  t.  Philips  (a\  in  adTeiting  to  an 
aigument,  that  that  drcumstanoe  was  to  cripple  the 
Coort  in  the  exercise  of  its  jorisdiction.  He  says: 
*'  It  would  be  most  extraordinaiy,  if  the  Court,  wheie 
it  dedares  the  propertjr  to  be  the  property  of  the  hns* 
band  and  wife  only  in  her  right,  in  order  to  give  her 
a  i%fat  to  a  settlement  oat  of  it,  should  take  it  from  the 
trustee  in  order  to  giTe  it  absolutdy  to  the  husband; 
that  the  equity  should  be  gone,  and  the  husband  have  a 
greater  interest  in  it,  when  in  Court,  than  while  it  was  in 
the  hands  of  the  trustee.  It  is  not  necessary  to  argne 
muchj  that  that  could  not  have  been  the  doctrine  of  the 
Court ;  and  in  Bond  v.  Simmons^  Lord  ManhdcJte  says, 
the  payment  into  Court  makes  no  alteration  in  the  r^ht 
and  property  of  the  parties.  ThereCbre  this  is  a  pro- 
per^ bdonging  to  the  husband,  or  rather  to  the  hus- 
band and  wifey  to  whidi  he  is  entitled  only  in  r^t  of 
his  wife."  This  doctrine  is  recognized  fay  Sr  IT.  GnaU, 
in  Mmmy  t.  Elibankm  {h) 

The  next  question  is,  what  was  the  elfect  of  the 
assignment  upon  this  fimd,  which  was  in  Court  and  be- 
longed to  a  married  woman  ?  The  doctrine  on  this  sub- 
ject stands  on  the  peculiar  principles  of  the  Court.  If 
it  were  now  a  new  point,  it  would  be  diflicnlt  to  under- 
stand, how  the  assignee  could  be  in  a  better  situation 
than  the  husband  himself;  for  the  assignment  does  not 
reduce  it  into  possessicm,  it  still  remains  a  chose  in  i^r^Hm^ 
and  its  bdng  a  chose  in  acticm  gives  the  wife  a  right  by 
survivorship.  But  it  is  too  late  to  consider  this;  lor  it 
is  decided  that  an  assignment  for  valuable  consideratioii, 
being  a  disposition  of  the  property,  is  suffident  to  bar 
the  right  of  the  wife  surviving.     It  does  not,  however, 

(«)  4  r«f.  IS.  {h)  IS  Ft*.  J. 

take 
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take  away  her  equity,  and  does  not  therefore  get  rid  1820. 
of  all  her  interest  Her  right  not  to  have  it  parted  \^-  ^ 
widi,  without  a  settlement  being  made^  still  remains  «. 

dear  and  untouched.  *  All  this  is  too  dear  to  admit  of  ^^^^^^* 
any  doubt  They  therrfore  stood  in  this  situation,  that 
the  assignee  could  not  get  it  out,  without  either  a  setde- 
ment,  or  the  wife's  consent  This  consent  she  gives ; 
but  it  was  only  a  limited  consent.  It  seems  that  the 
Court,  notwithstanding  the  consent  of  counsd,  would 
not  part  with  it  without  examining  her.  She  was  ac- 
cordingly examined,  and  insisted,  as.  it  is  to  be  sup- 
posed, that  the  interest  of  a  part  of  it  should  be. paid 
to. her  for  life,  without  stipulating  any  thing  for  the 
children,  but  leaving  it  to  be  open  to  future  applications 
on  her  death 

It  is  argued,  that  the  true  meaning  of  the  Court  in 
making  that  order  was,  that  the  creditors  were  to  have 
219/.  155.  Id.  then,  and  upon  the  wife's  death,  were 
to  take  the  rest;  that  they  were  to  have  not  only  what 
she  consented  to  their  receiving,  but  the  remainder  also. 
But  if  that  was  the  meanmg,  would  it  not  have  been  so 
expressed  ?  Would  it  not  have  been  said  that  she  con- 
sented as  to  the  residue?  It  is  only  a  qualified  consent 
extending  to  one  part,  and  as  to  the  other  part,  it  must 
be  taken  that  she  dissented.  Then,  did  they  persist  in 
their  petition,  in  opposition  to  her  ?  No ;  they  accept 
her  limited  consent,  taking  that  which  she  is  willing  that 
they  should  have. 

I  cannot  but  consider  this  to  have  been  the  true 
meaning  of  the  order.  As  no  part  of  the  fund  could 
be  touched  without  her.  consent,  the  Court,  proceeding 
•on  the  consent  given '  by  her,  could  only  act  on  that 
.part  of  it  to  which  her  consent  applied,  and,  they  could 
:not  have  the  rest  without  a  new  agreement  widijthe 
i.     £  .  t  wifc^ 
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infe,  or  a  settlement  on  the  wife  and  diildren.    They 
jDBwtoN       '^'^  content  to  take  what  she  consents  to ;  they  ane  ao* 
9.  emrdingly  paid  that  sum,  and  there  does  not  aj^iear 

any  trace  of  a  reserved  rights  ^ther  by  consent  or 
otherwise,  to  the  remainder.  If  they  were  to  have  any 
future  right,  would  not  the  Court  have  obviated  all 
doubts  by  ei^ressing  it?  What  reason  could  there  be 
for  giving  liberty  to  apply,  if  it  was  the  property  of  the 
petitioner  ?  The  circumstance  of  not  naming  him,  except 
as  to  the  219/.  I5s.  Id^  is  decisive  to  show  that  he  was 
not  to  have  more.  It  shows  what  was  the  agreanent 
at  the  time,  for  the  order  was  made  upon  the  wife's 
consent,  and  not  upon  any  right  independent  of  diat. 

If  it  was  intended  for  the  husband  or  the  children,  or 
for  her  to  take  it  if  she  survived,  then  it  was  uncertain 
who  would  have  it,  and  it  was  therefore  very  right  to 
fiame  the  order  in  these  terms.  For  then  other  might 
have  applied;  it  was  uncertain  whether  the  children 
might  not  have  come,  sajdng,  that  an  imperfect  settle, 
meat  had  been  made,  and  that  they  ought  to  have  been 
prov»ledfor.  The  order  could  not,  therefore,  spedfy  the 
persons  who  were  to  succeed,  as  might  have  beat  done 
if  it  was  designed  for  the  pedtioner.  But  he  had,  as  I 
trice  it,  i^reed  to  sell  his  right  for  219/.  15^.  Id.,  to  take 
that  sum  in  lieu  of  it;  then,  whoever  else  might  become 
^oititled  to  it,  he  could  not 

We  thus,  I  think,  arrive  at  the  result,  without  de- 
ciding any  general  question  of  law,  but  fix>m  the  parti- 
«alar  nature  of  this  <Mder ;  for  it  is  quite  an  unusual 
thing  to  make  in  this  manner  a  partial  s^tlement  on  the 
Airife-akme,  directing  the  interest  to  be  paid  to  her  for 
life;  it  bdng  quite  dear  that  the  children  must  be  mr 
-elitded,  as  is  eorpr^y  stated  in  JApts^  v.  EUbami. 
^Snt  if  a  temporary  provision 4)e-made,  that  pait-of  4he 

li  fiind 
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fund  being  relieved  firom  die  asiigninent,  the  conae-  1830. 

quenoe  is  that  there  is  nothing  to  bar  her  right  by  -    ^ 
survivorship  but  an  assignment  without  consideration ;  v. 

for  it  is  admitted  diat^  when  the  daim  of  the  creditors  is  ^^^^^^^ 
Otttof  the  question,  itmust  be  left  lo  take  its  course. 

I  therefore  think  that  her  equity  was  not  got  rid  of 
with  respect  to  the  remainder  of  the  fund,  and  what- 
ever right  otliers  may  have  to  it,  the  creditors  have  none. 
The  petition  must  therefore  be  dismissed ;  but  I  think  it 
is  not -a  case  so  free  firom  doubt  as  to  make  the  petitioner 
-pay  oosts.  The  order  has  occasioned  the  difficulty,;  it 
nugbt  have  been  more  explicit. 


^.petiticm  was  now  presented  by  S.  Stockton^  praying  N09. 90. 
for  a  tmsfer  of  the  260/.  consoU.  i^^^ 

*  the  directioii 

•Mr.  Home  in  support  of  the.petition.  ought  ^  pro. 

vide  for  we 
^  children,  as 

-Vxt'Seion  fixr  the  son  of  Vaughan  and  Elizabeih  his  well  as  for  the 
imfe,  opposed  it    He  argued  that  the  diildren  of  the  ^^^^^ 
-natnagewere  now  entitled  to.  the  fund,  it  being  esta-  hasbeenomit- 
UMied  that  a  settlement  made  out  of  the  wife's  propert|r,  ^er  acqui- 
imder  the  direction  of  the  Court,  must  include  a  pro-  esced  in  for  a 
vision  "for  the  children. .   Murray  v.  JSliiank  (0),  JJctfd  wuf  not  be 
'T.  fKUHmis.{b)     Here  d^  order  gave  the  iiind  to  the  supplied, 
wife  for  life,  which  ought  to  have  been  \followed  by. a 
-direetionin  &vour  of^the  children,  upon  her  .death;  the 
omission  may  now  be  supplied. 

7^  Master  of  the  Rolls. 

If  there  be  any  difficulty  in  this  case^  it  arises  firom 
an  order  made  in  1786,  and  acquiesced  in  ever  since, 

(•)  15  Fes.  1.  (b)  I  Madd.  450. 

by 
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1820.       by  the  person  who  now  opposes  this  petition.     If  the 
J     -  "-       order  was  wrong  from  settling  the  iiind  only  partially^ 
«.  and  not  entirely,  it  was  wrong  during  the  life-time  of 

Elizabeth  Vaughan,  and  ought  to  have  been  set  riglit 
then.  The  son  must  have  come  of  age  long  ago;  and 
after  his  thus  acquiescing  in  the  order  which  he  now  sqm 
is  improper,  I  think  it  is  quite  impossible  now  to  $et  k 
aside. 

With  respect  to  the  order,  it  is  certainly  difficult  to 
reconcile  it  with  the  modem  practice,  and  to  aocouat 
for. its  not  having  gone  &rther  than  it  has  done;  tlie 
constant  rule  of  the  Court  being,  when  it  makes  s 
settlement,  to  embrace  the  interest  of  the  children,  ai 
well  as  that  of  the  parents :  it  ought  not,  therefor^  to 
have  been  left  thus  vaguely,  with  the  direction  that  gq 
the  death  of  the  mother  the  persons  entitled  mif^t 
apply.     But  by  that  order  the  Court  has  done  nothing 
but  adjudicate  how  much  the  creditors  should  receive; 
leaving  the  rest  of  the  ftmd  as  much  the  wife's  pro- 
perty, as  if  no  order  had  been  made;  the  interest  was  to 
be  paid  to  her  separate  use  for  her  life,  and  the,  capital 
then  devolved  upon  her;  it  was  her  property;  and  the 
only  person  who  can  claim  it  is  her  second  husband, 
who  might  have  claimed  it  Jure  mariti ;  he  is,  however, 
willing  to  consent  to  her  will,  and  to  act  under  it.     I 
think  the  Court  ought  to  have  referred  it  to  the  Master 
to  approve  of  a  proper  settlement,  instead  of  making  this 
order :  but  that  was,  at  least,  34  years  ago»  and  it  can- 
not now  be  altered. 
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1820. 

MORRIS  r.  KELLY. 

Jane  20 — 22. 

'IHflS  was  an  application   for   an   Injunction,  upon   Injunction 
*  affidavit  and  certificate  of  bill  filetl,  to  restrain  the   E^he^'p'Tr. 
Dcfcocbuits  Maria  Kelly^  and  Arnold,  from  performing   formance  of  a 
.  »  eomedy  called  the  Yoimg  Qtutker,  \\Titten  by  John  copyright  of 

flf^fffr  £gq.  which  had 

^^     "^^1  been  sold  by 

the  author. 

Hie  biU  and  affidavit  stated,  that  the  copyright  of  JlJiJ^i^rdf " 
ttb  and  other  works  had  been  sold  between  the  years  assigned  by 
1781  and  1785  by  the  author,  who  was  still  living,  to  pi^iJtfffs^al-^ 
Ac  proprietors  of  the  Haymarket  theatre ;  and  that  the  though  it  did 
Aeitre  and  the  copyright  of  all  the  above  works  had  been  whether  the 

■Aerwaids  purchased  by,  and  had  become  vested  in  the  anginal  as- 
I- .  *  ^  signinent  was 

ranufi.     It  also   appeared   that   the   author,    in    \u\  in  writing. 

iddreas  prefixed  to  a  collection  of  his  writings,  pub- 

inhed  several  years  since,  expressed  his  regret  that  an 

iboooriderate  disposal  of  these  works  prevented  their 

appearance  in  that  publication.     It  was  further  stated 

that  the  Defendant  Kelly  had  published  an  advertise- 

menty  announcing  the   intended   pcribrmunce   of   the 

above  comedy,  for  her  benefit,  on  the  26tli  June,  at 

the  JE^lis/i   Opera   House,   and  tliat  the  other  De- 

fendnnt  was  the  sole  proprietor  of  that  theatre. 

Mr.  Heald,  and  Sir  G.  Hin)q}son,  in  support  of  the 
motion. 

2Tie  Lord  Chancellor. 

Does  the  bill  state  that  the  assignment  of  the  copyright 
vas  in  writing  ? — The  Court  o(  King's  Bench  has  decided 
that  the  copyright  cannot  pass,  except  by  writing  {a)  — 

(o)  Fowe^'  ?.  Walker,  3  Mav*if  ScL  7. 

Vol.  I.  I  i  Take 


m 


Morris 
-  ,t^« 

KSLLT. 

Jfaieii, 


lit  cHAitesitY. 

Take  the  injunction  upon  producing  an  affidavit  of  that 
fact 


The  Plaliitiflfe  were  unable  to  stkte,  wHfeffier  the  as- 
s^amettt  from  the  tothor  ^as  iH  iMting^  hvtt  pMivixd 
Bit  aflldarit  stating,  that  all  the  tndnuscriffts  of  drairiatic 
<^6xnp<>ditioAs  belonging  to  the  Hdymarket  thesttrei  in- 
cluding the  Young  Q^mker^  had  been  assigned  to  tfaem 
by  three  several  indentures  in  writing,  dated  in  the 
fe^  UOty  1806,  And  iSld. 


The  Lontii  CRANCEtLoit. 

I  shall  assume  that  your  titk  is  r^ukr  until  they 
show  the  contrary. 

Iquncrion  granted. 


ROLU. 

June  26. 

The  Court 
vrill  not,  upon 
petition  or  an 
infant  party, 
cUrect  an  en- 

auiry  whether 
le  cause  has 
been  properly 
conducted ; 

but  if  the  next 
fiiend  or 
guardian  does 
not  do  his 
duty,  he  will 
be  removed. 


RUSSELL  t.  SHARPE. 

iTpHIS  was  k  petition  by  aA  infant  patrty,  cdmplaining 
"*■  6f  neglect  in  the  prosecution  of  the  cause^  the 
d^ree  having  been  made  in  1809,  tod  the  account 
directed  by  it  iiot  having  be6h  yet  concluded ;  it  prayed 
that  it  might  be  referred  to  the  Master,  to  enquire 
Aether  due  expedition  had  been  used  in  the  prose- 
cution of  the  decree,  and  with  whom  the  delay  rested, 
and  that  proper  persons  might  be  appointed  on  behalf  of 
the  petitioner,  to  assist  in  taking  the  accounts. 

The  Master  of  the  Rolls  asked  if  there  was  any  in- 
stance of  such  an  order.  If  there  be  any  thing  wroii|^ 
the  next  friend  must  be  looked  to.  If  the  next  friend, 
or  the  guardiMi  of  an  in&nt  does  not  do  his  duty,  or  if 

any 
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any  other  su£Scieiit  gronuid  be  made  out^  tUe  Court 
will  allow  him  to  be  removed  (a) ;  but  as  Ititig  as  He 
continues,  he  is  considered  responsible.  The  material 
ground  of  complaint  here,  is  the  delaj  that  h&  taken 
place;  the  decree  was  in  1809,  and  now  in  1820,  no 
report  has  been  made^  a  circumstance  which  primd 
Jaeie  is  much  to  be  lamented,  knd  provokes  MiqUit^: 
But  is  this  the  proper  cdiirde?  To  send  it  tb  the 
Master  to  enquire  into  the  cause  of  the  delay,  would 
lead  to  considerable  expoice ;  and  if  he  should  report 
that  the  parties  Ate  not  td  blanle,  Mb  is  to  d^lrdy  it  ? 
If  there  has  been  any  misconduct,  I  shall  be  ready  to 
assist  the  petitioner,  but  it  must  be  in  a  regular  way. 

JP^tii^^smissed  with  costs. 
Mr.  Laoat  for  the  petition. 
Mr.  Homey  and  Mr.  BoupeU  against  it 

(a)  Ward  v.  Ward,  3  Mer.  706. 


Ex  parte  TAYLOR.  »o«*. 

THIS  was  a  petition  for  payment  of  a  legacy,  diat  Entnf  of  liirfE 

had  been  invested  in  the  fhnds  m  the  name  of  the  ^il^ffj^* 

accountant-general,  under  die  statute  86  G.  S.  c.  52.  s.  82;,  gi^er  kept.fo^ 

the  legatee  having  attained  21.     To  prove  his  age,  an  ^ pubuccT 

examined  copy  of  an  entry  in  the  register  of  the  births  ^TE^.!??^ 
of  dissenter's  children,  kept  at  Dr.  WHJiiitmit  Hbhli^  Sk 
iMcr^  Street  was  produced. 


li  2  Hie 
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1820. 


JBr  parte 
Tatlob.  • 


The  Master  of  the  BMs  tbougfat  it  was  not  endence 
that  the  Court  could  act  on.  (a) 

Mr.  Stephens  for  the  petition. 

{a)  Entries  in  the  Fleet  books  are  not  received,  except  as  dedar* 
ations,  Beadr.  Pauer^  Peake^  K.P.  C. S31.  1  E*p.  215.  Ucgi ▼. 
Pmtmgham^  16  Ve$.  59.  Coop.  C.  &  15«.  nor  an  entry  in  the  re- 
psUx  of  an  ambassador's  chapely  Leader  r.  Barry,  1  Eip.  355. 
In  ffaet  r.  Le  Meiurier,  I  Cox,  215.  Lord  Kenyom  is  said  to  have 
rgected  a  register  of  baptism  in  Guernsey,  on  the  ground  of  the  eo- 
detiastical  jarisdiction  not  extending  to  the  ishmd. 


Roiu.  MILLER  V.  WARMINGTON. 

Jwu\5»  15« 

A  termor  hav-  HPHE  bill  stated  a  demise  by  Thomas  Payne  to  Peter 
SlSiSS^  ^<»^i^  of  four  acres  of  land,  part  of  a  field  called 

tenants,  sufier-  Panfieldj  in  the  parish  of  Westham,  in  the  county  of 

edtheboonda-  j^^^^  g^^  ^^^  ^^^  ^^^  ^^  ^^^j^  October  1691,  and 

that  the  term  by  several  mesne  assignments,  became 
vested  in  Frances  Beauchampy  Widow,  who  had  also 
become  entitled  to  the  reversion  in  fee  simple.  The 
remainder  of  the  field,  about  one  acre,  (the  while 
field  being  five  acres  and  two  roods,)  was  the  pro- 
the  expiration  perty  of  the  crown ;  and  had  been  demised  for  a  term 
a  commission  ^^^  years  fi-om  February  1704;  this  term  was  also 
to  ascotain       vested  in  Frances  Beauchamp,  and  being  thus  entitled  to 

ateion  to  the      the  whole  field,  she  let  it  to  a  yearly  tenant. 

assignee  of  the 

lessor  who 

then  entered  and  had  since  continued  in  possession  of  both,  it  not  being  shown  that 

•uch  possession  wasimproperly  obtained. 

Commission  to  ascertain  boundaries  only  to  be  granted  when  the  confusion 
has  been  occasioned  by  the  misconduct  of  the  defendant,  or  those  under  whom  he 
claims,  and  only  where  it  is  shown  that  they  cannot  be  ascertained  without  the 
ttgftancc  of  the  Court 

In 


lies  between 
the  demised 
>  premises  and 
oootiguoofl 
lands  of  his 
own  to  be- 
come con- 
fused, not 
entitled,  after 
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In  the  year  1782,  Frances  Beauchamp  intermarried  1820. 
with  John  Thomas^  and  the  bill  stated,  that,  by  the  set-  \m  '  ^ 
tlement  made  on  that  occasion,  the  land  above*men*  v. 

tioned  was  setded  to  the  use  of  the  said  Frances  Beau*  Waemwotok. 
champ  for  life,  with  remainder  to  the  Plaintiffs,  her 
two  daughters  by  her  form^  marriage.  It  appeared, 
however,  on  production  of  the  settlement,  that  this 
statement  was  incon*ect;  that  instrument  not  com- 
prising the  premises  in  question ;  a  memorandum  of  an 
agreement  to  convey  them  to  the  above  uses,  was  en- 
dorsed upon  it,  but  had  not  been  signed.  Mrs.  Thomas 
died  in  1 786,  leaving  her  husband,  and  the  Plaintifi, 
who  were  then  infants,  surviving  her.  The  rents  from 
that  time  till  the  year  1805,  were  received  for  the 
Plaintiffs  by  their  agents. 

The  bill  then  stated  that  the  whole  of  the  said  field 
bad,  from  time  immemorial,  been  held  and  occupied 
together  and  undivided;  that  the  boundary  between  the 
freehold  and  leasehold  parts  had  been  destroyed  or 
removed ;  and  that  there  were  no  marks  or  bounds  to 
distinguish  the  one  part  from  the  other. 

It  then  proceeded  to  state,  that  about  the  year  1805^ 
when  the  crown  lease  for  99  years  of  one  part  of  the 
field  expired,  thq  Defendant  purchased  the  share  and 
interest  of  the  crown,  and  thus  became  entitled  to 
about  one  acre ;  but  that  he  had  prevailed  upon  Adams^ 
the  then  tenant  of  the  Plaintiff,  to  let  him  into  the  pos- 
session of  the  whole,  which  he  had  since  continued  to 
hold,  refusing  to  set  out  to  the  Plaintiffs  the  portion 
of  the  field  which  belonged  to  them,  or  to  make  any 
compensation.  The  Attorney  General  was  made  a 
Defendant,  upon  a  suggestion  of  some  claim  on  the 
part  of  the  crown  to  the  reversion  after  the  lease  of 
.1691»  the  heir  <^  Thcmas  Pta/ne  not  being  known. 

lis  Tie 
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The  prayer  was,   tbat  tbe  respective  rights  pf  the 
parties  in  tbe  field  in  question,    might  be  deckpred ; 
n.  that  the  Plaintiffi  might  be  declared  to  be  entitled  to 

ilUBiiiiifliffy.  g^^J.  ^^gg  ^f  jj^  j^  f^  simple ;  and  tfeat  a  cpmini^^um 

might  issue  to  ascertain  the  boundaries  of  the  part  b^ 
longing  to  them ;  or  thitt,  if  the  boundari§$  pqi4f|  pot 
be  ascertained,  that  a  cpmoussion  in  the  itatpr;^  of  • 
writ  of  partition  might  issue,  to  ^t  out  to  the  HfiiptiiB 
four  acres  in  seyeralty,  with  thg  usual  ^ind  Q^ces^aix 
directions  in  that  behalf,  that  they  mi^t  hold  and 
enjoy  the  same  in  severalty,  and  thal^  prpper  conv^j- 
ances  might  be  directed,  and  an  account  of  the  r^ofs 
and  profits  received  by  the  Defendant 


The  Defendant  by  his  answer  said)  that  tl)^ 
general  of  the  land  revenue  of  the  crown,  having,  under 
die  powers  of  the  statute  je2  G.  S.  c. )  16.,  w|iich  ep^l^led 
him  to  diq)ose  of  certain  crown  la^ds  for  (he  piirpo^ 
of  tbe  land-tax  redeoiptipp  act^,  ppntrac^  for  the  sal$ 
of  seir^ral  parcels  of  crown  land  in  the  pari^  pf 
Westkmi:  the  Defendant,  in  the  y^r  19Q5,  fnt^QKiod 
into  an  agreement  for  the  purchafe  of  the  oth§r  }#nd9 
in  the  parish  belonging  to  the  crown,  and  then  undis- 
posed of,  at  a  certain  sym  per  acr^;  h^  wf^  tbwlct 
into  posses^iou  of  the  lands  he  had  contracted  ^r,  ^d 
amongst  them,  of  the  whole  pf  Patyfeldi  which  he 
understood  belonged  to  the  crpwn,  and  whiqh  h^  h^ 
4ieyed  was  given  up  by  Adcim^  the  tenant,  a;;  crpWQ  pip^ 
perfy.  He  stated,  that  dil^culties  afterwards  arisipg 
in  making  out  the  title  tp  part  of  the  llnd^  purchased 
by  him  of  the  crown,  he  paid  the  purchase-money  for, 
and  took  a  conveyance  of  the  part  to  which  a  clear 
title  was  deduced,  being  about  thirty  acres,  ifi  which 
vas  included  one  acre,  part  pf  Patiffdd  j^  h^  w^ 
allowed  to  continue  in  possession  pf  the  r^t  of  h)> 
purchase^  ioiduding  P(finfM4%  dunnip  th«  W^^tijgftKm 

pf 


of  ^  title,     ^p  believed  that  there  ^as  pQ  evidence        1 8^0. 
to  show  that  the  differept  parts  of  the  field  hod  evjgr     *^^%V^ 
b^en  )ield  in  sevpr^ty,  ^i^d  disclaffned  §11  IcDpwledge  of         t.   * 
tbe  PIain|iffi*  rjght  to  any  port  of  it  n  he  clauned,  under  ^^?^5^?5?-?* 
hif  iQQntf;^t,  ^  be  eptidecj.to  retain  $o  mucl^  asbi^lon]^ 
to  tb$  crown. 

Tijfi  t^es  mentipned  in  tjhe  bill^  and  the  assignment^* 
were  not  proved  by  ^e  Plaintiffs;  to  ^how  tiieir  tj^Ie^ 
they  produced  the  book  of  their  agent,  who  was  dead, 
CPiitoining  entries  of  rent  received  by  him  from  j^dquks^ 
tbf  (enf(nt9  and  his  mofh|^r,  who  preceded  him  in  the 
o^patiop  of  the  field^  tor  a  period  of  about  24  y^ars. 
J^  ojbgection  taken  tp  the  admission  of  this  evid^npe 
was  oyprruled  by  the  Master  of  fhe  RoUs^  oh  the  autho- 
rity  of  Batr^  y.  Bepin^ton  (^).     The  qif ci^mstance  that 
the  premises  were  not  included  jn  the  setdement,  and 
ibfi  iprant  of  ^ign^tur^  ^o  the  fneroorandum  in^qrsed  oi^ 
iL  wer^  not  discovered  till  it^  production  at  the  hearing; 
ii  app^ri^  that  thp  Plaintiffs  had,   notwithstanding, 
bee^  ip  the  receipt  of  the  rents,  with  the  permission  of 
J»  Thomas,  who  was  examined  as  a  witness  in  the  cause. 

|||Ir*  Oq)en  ai|d  Mr.  Whitmarsh,  for  tl^e  Plipntiffi;|  coq- 
tepded,  that  the  receipt  pf  rent  was  sufficient  evidc^^e 
^ieir  tjii'^;  that  it  w^  conclusiire  jigainst  the  tenant, 
^pm  whom  the  Defendant  derived  the  possession,  and 
t}iat  the  letter  was,  therefore,  not  in  t^  situation  to  de- 
pute it 

Mr.  Trcnoer  and  Mr.  RaitKby^  for  the  Defendant 

The  bill  states  that  the  Plaintiff's  mother  was  entided 
to  die  term  of  421  years,  and  also  to  th^  reT^r^ion  in 
fte;  what  the  &ct  was  does  not  appear,  but  if  she  wiis 

I  i  4  poss^8$e4 
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1820.        possessed  of  the  term  only,  it  is  now  vested  in  her  bus* 
MILLER       hand,  who  is  not  a  party.     Nothing  is  proved  but 


V.  ceipt  of  rent,  and  whether  the  Plaintiffs  have  any  estate, 

®^**  and  what  is  its  nature,  the  Court  does  not  know.  This 
defect  of  evidence  alone  would  preclude  the  Plaindffi 
from  the  relief  prayed ;  if  this  were  in  other  reispects  m 
case  for  partition  (which  it  is  not)  a  strict  proof  i^  a 
title  firee  from  suspicion  would  be  necessary.  CmiwigM 
V.  PuUeney  (a),  Baring  v.  Nask.  (h) 

To  have  a  conunission  to  ascertain  boundaries,  dicj 
must  first  show  a  complete  title;  but  even  then  they 
would  not  be  entitled  to  it  Commissions  of  this  kind 
will  be  granted  when  a  tenant  confounds  the  boundaries 
to  prevent  a  distress,  Bouoerie  v.  Prentice  (c),  or  Id  dis- 
tinguish copyh<dd  from  fireehold  land,  where,  by  a  kng 
unity  of  possession,  the  knowledge  of  them  has  been 
lost  Duke  of  Leeds  v.  Earl  of  Stafford  {d) ;  in  both 
cases  upon  the  principle  that  it  is  the  tenantfs  doty  to 
preserve  the  boundaries,  and  that  he  shall  not  take  ad- 
vantage of  his  own  neglect.  In  this  case,  no  sudi  duty 
attached  upon  the  Crown  or  the  Defendant ;  tbe  con- 
fusion has  arisen  during  the  period  when,  according  to 
the  bill,  the  Plaintifis,  and  those  under  whom  they 
claim,  were  in  possession  of  both  parts,  and  ought, 
therefore,  to  have  kept  them  distinct ;  having  themselves 
sttflfered  the  destruction  of  the  boundaries,  th^  are  not 
to  be  relieved  from  the  consequences  of  tbdr  own 
neglect. 

Mr.  Mitjbrd  for  the  Crown. 

Mr.  Oxen^  in  reply,  urged,  that  if  the  evidence  of  the 
Plaintiffs*  title  was  thought  nnsatis&ctory,  an  cppor- 

tm)  9  Atii.  3S0.  (h)  iret^^B.  SS6. 

(c)  iJBhNCC.SOa.  id)^F€$.ldO. 

tunity 


Waaminoton. 
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tiinity  might  be  given  them  of  trying  it  at  law,  or  time        1820. 

allowed  them  to  establish  it,  as  was  done  in  Cartwright       tT^^^ 

V.  Lord  Bathy  according  to  what  was  said  in  Parker  v.  v. 

Gerard  (a).     If  Thomas  had  any  interest,  it  would  pro* 

bably  be  found  that  he  had  relinquished  it  to  the  Plain-* 

tiffs,  he  having  permitted  them  to  enjoy  it  as  if  entitled^ 

and  having  been  examined  as  a  witness.     The  mode  in 

which  the  Defendant  obtained  the  possession,  gives  the 

Plainti£&  a  right  against  him  to  that  relief  which  they 

seek ;  the  whole  field  was  held  by  Adamsy  their  tenant 

who -was  bound,  as  far  as  was  in  his  power,  to  preserve 

their  rights.     He  is  however  induced,  contrary  to  hia 

duty,  to  deliver  over  to  the  Defendant  the  part  which 

belonged  to  the  Plaintii&,  as  well  as  the  remaining  acre, 

the  property  of  the  Crown.    By  this  contrivance  with 

the  Plaintiffs'  tenant,  the  Defendant  is  enabled  to  retain 

the  Plainti£&'  lands,  without  any  possibility  of  their 

recovering  at  law;  the  question  is,  whether  the  Court 

will  not  in  such  a  case  supply  a  remedy,  by  granting  a 

oommiasion  ? 

The  Master  of  the  Rolls. 

If  you  could  establish  that  there  was  any  secret  under^ 
standing  between  the  Defendant  and  Adams^  that  point 
would  arise ;  but  if  there  was  any  mistake,  if  Adams 
gave  it  up,  imagining  it  to  be  the  property  of  the  Crown, 
and  the  Defendant  believed  the  same,  how  can  he  then 
be  visited  witli  the  equities  that  attach  upon  your  tenant  ? 
If  you  wanted/  to  prove  collusion  betw^een  them,  you 
should  have  examined  Adams ;  but  it  is  evident  that 
the  Defendant  took  possession  under  a  title  adverse  to 
tliat  of  the  Plaintiffs. 

The  bill,  I  am  afraid*  is  so  overwhelmed  with  diffl- 
culties,  that  it  would  be  in  vain  to  let  the  cause  stand 

{a)  Amb,936, 

oven 


Wabminotok. 
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over,  as  is  proposed,  especially  as  the  va)iie  of  the 
per^  is  so  small,  that  the  heayy  e^pences  of  a  cpm- 
V.  mission  vfoxAd  more  than  tea  ^ime;$  exhaust  it,  fi^d 

render  it  the  greatest  misfortune  to  the  parties  to  have 
had  any  share  in  the  estate  which  is  the  sulgect  of 
dilute. 

We  must  inquire  whether  any  am  la  made  91U  fa 
catting  on  die  equity  of  the  Court,  to  pei|ni(  proceedings 
of  this  nature.  The  bill  prays,  first,  a  dedai^^ion  of 
the  rights  of  the  parties;  secondly,  a  cpmigission  to 
ascertain  boundaries;  and  thirdly,  a  comniisai^  fif 
partition. 

Now,  as  to  the  first  part  of  this  i^^yc^^  cap  a  covft 
of  equity  be  asked  to  declare  ri^ts  that  ara  ^tin^lK 
l^;al,  which  have  never  been  litigated  anc|  estaWj^^h^ 
at  law,  and  which  appear  to  be  very  doubtful?  Ilia 
Plaimifls  claim  by  a  threefold  title;  first,  under  a  4^Ei)iM 
for  421  years  by  Payne  in  1691,  transmiltfd  {p  tkfW 
by  mesne  assignments.  But  there  is  no  proof  of  this 
demise  ever  having  existed ;  nq  daed  or  iuatruiDeo(  has 
been  prfxluced  to  show  that  such  a  term  was  ever 
created;  nor  are  the  mesne  assignments  provecL  If 
the  term  had  been  vested  in  Mi's.  Thomas^  tbe  legal 
estate  would  now  be  in  her  husband,  John  Thamoi.  It 
18  said,  the  Plaintiffs  are  equitably  entitled,  by  virtue  of 
a  settlemait;  but  there  is  no  evidence  of  that;  there  is 
merely  an  unsigned  memorandum  of  an  agreement; 
which,  it  is  argued,  is  bindings  because  it  has  beqi  acted 
on,  and  Thomas  has  waved  his  right  to  the  land,  and 
been  examined  in  the  cause.  This  may  be  the  case  as 
between  him  and  the  Plaintifls,  and  they  may  have  a 
r^t  to  call  upon  him  for  a  specific  performance  of  that 
agreement,  but  there  is  nothing  to  show  that  be  has 
parted  with  the  legal  estate^  and  H  is  therefore  dear 

that 
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Miujtt 


that  he  would  be  the  only  person  abl$  to  claim  ^jtg        ISSfk 

legal  rights,  or  any  relief  in  this  Coi^rt  founded  ^ 

those  rights.  «. 

Next  tbey  state  a  titlq  to  the  rever^^on  in  f^  f^z 
pectant  on  the  l$as^  but  pf  this  ther^  is  uo  eyidi^c^ 
whatever. 

Then  a  title  is  suggi^ted  to  f^  part  of  the  field,  und^ 
an  dd  lease  ffom  th^  Cfowq,  tl^t  expired  in  18Q{|* 
This  is  said  to  be  a  mistake ;  but  it  is  not  immateria)  tq 
obsenre,  that  J.  see  in  th^  evidence  of  Tkoma^  it  is 
mentioned  that  John  ^auchamp^  the  ^st  husband  of 
Mn.  TkonuUf  from  whoiu  she  derived  the  prpper^. 
was  in  the  possession  of  spme  land  in  the  parish  Vffxd^ 
a  Crown  lease,  and  it  is  ci^rtain  that  a  part  of  Pan/Sdd 
bdonged  to  the  Crown.  Therefore,  when  the  Court 
gees  that  the  Plainti^'  interi^t  appeared  to  terminate  in 
18Q5,  it  creates  a  suspicion  tjb^t  the  whole  pf  the  field 
might  have  belonged  to  the  Crown.  I'be  pq^session  by 
the  Plaintiflb  till  that  period  might  be  referable  ^  an 
interest  undeic  the  PrQwn ;  and  it  dc^  not,  fherefor^ 
follow  fi*om  th^ir  actual  receipt  of  the  rents  ending  at 
diis  critipal  tim^  which  is  all  that  is  proy^  on  ^e|f 
party  that  tbey  possessed  any  other  interest 

Iq  this  perplexity,  the  Court  is  asked  to  declare  tl^f 
rigbta  of  the  parties ;  and  what  is  the  ulterior  purpose 
for  which  this  declaration  is  to  be  made  ?  The  liill  prp- 
pe^  to  pray  a  copamission  to  ascertain  the  boundari^. 
In  ^ery  bill  for  that  purpose,  it  is  first-  necessary  to 
fhpif  cle^ly  that,  ^rithout  the  assistance  of  the  Court, 
t))p  boundaries  cannot  be  found.  Now  here  that  is  not 
proyed;  the  ^iiswer  admits,  that  the  whole  field  has 
been  held  together;  the  bill  states,  that  there  are  no 
marka  aqd  bounds  tp,  diatinguigh  one  part  from  the 

other ; 
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1820.        other ;  and  though  there  may  be  none  that  are  visible 

MiLLBE       ^^^  apparent  to  the  eye,  yet  it  does  not  follow  that,  by 

V-         .  addressing  themselves  to  old  people  acquainted  with 

the  place,  or  by  examining  the  tenant,  they  might  not 

separate  the  two  parts.     The  Court  would  expect  this 

to  be  clearly  established  before  it  would  interfere. 

But  if  the  difficulty  of  finding  the  boundaries  were 
established,  it  is  clear  the  Plaintiff  does  not  stand  in  a 
predicament  that  gives  him  a  right  to  apply  for  a  com- 
mission. This  is  tlie  case  of  persons  claiming  by  an 
adverse  title :  there  is  no  connection  between  them,  to 
serve  as  a  foundation  for  the  Court  to  pi*oceed  on  in 
ordering  a  commission.  This  subject  was  very  lumi- 
nously considered  by  the  late  Master  of  the  RoUsy  in 
Speer  v.  Crawter  [a) ;  and  that  case  has  settled  that  yoa 
must  lay  a  foundation  for  this  species  of  relief,  not 
merely  by  showing  that  the  boundaries  are  confiised, 
but  that  the  confusion  has  arisen  from  some  misconduct 
on  the  part  of  the  defendant,  or  those  under  whom  he 
claims,  of  which  you  have  a  right  to  complain,  and 
which  renders  it  incumbent  on  him  to  co-operate  in  re- 
establishing them.  But  the  Court  will  not  interfere 
between  independent  proprietors,  and  confusion  of 
boundaries  per  se  is  no  ground  to  support  such  a  bill. 
Here  the  Crown  and  the  Plaintiffi  claim  independendy 
of  each  other,  and  nothing  is  stated  on  the  bill  but  the 
mere  fact  of  the  boundaries  being  confused.  The  case 
stated  by  the  Plaintiff  is,  therefore,  obviously  open  to 
this  fatal  objection.  The  circumstance  of  the  tenancy 
can-  make  no  difference ;  for  it  is  not  pretended  to  be 
said,  that  the  confusion  of  the  boundaries  has  taken 
place  since  1805;  they  were  confused  before  the  land 
came  into  the  possession   of  the  Defendant;  and  by 

{a)  I  Mer.AXO. 

whom 
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whom  was  it  done?     By  the  PlaintifiTs  own  tenants,        1820. 
while  holding  the  two  parts  of  the  field  together,  and     ^   "  -  "^ ' 
when   they  ought  to  have  preserved  the  distinction.  «. 

Then  is  that  any  ground  to  interfere  between  these  Wawiinotok, 
parties  ?    The  case  totally  fails  of  any  thing  to  support 
the  bill? (a) 

The  remainder  of  the  prayer  is  for  a  commission  in 
the  nature  of  a  writ  of  partition ;  but  this  proceeds  from 
a  mistaken  view  of  the  subject  Partition  can  only  be 
between  joint-tenants,  tenants  in  common,  or  copar- 
ceners; originally  it  was  confined  to  coparceners,  who 
derived  that  name  from  being  able  to  compel  par- 
tition, (i)  By  the  statute  31  H.  8.,  it  is  extended  to 
tenants  in  common  and  joint*tenants,  but  the  principle 
is  the  unity  and  entirety  of  possession,  that  each  party 
has  an  undivided  interest  in,  and  a  right  over  the 
whole,  and  hence  the  plea  of  non  tenet  insimul  is  a  good 
plea  to  a  writ  of  partition,  and  hence  also  it  is  necessary 
for  them  to  make  conveyances  to  each  other,  afler  their 
portions  are  set  out  The  same  rules  that  prevail  at 
law  are  adopted  in  equity,  and  it  is  only  on  the  same 
grounds  that  you  can  apply  to  this  Court  Besides,  it  It  is  essential 
is  essential  to  partition  to  have  the  legal  title  before  have  die^egd 
the  Court ;  it  would  be  a  decisive  answer  that  your  ^*t^e  before  the 
title  is  only  equitable,  for  then  how  could  the  convey- 
ances be  made,  if  any  should  be  necessary  ?  In  this 
case,  how  could  the  king  be  compelled  to  convey  ?  But 
there  is  no  title  shown  for  it;  the  Plaintiffi  and  the 
Crown  claim  by  distinct  and  adverse  titles,  as  inde- 
pendent owners,  and  there  can  be  no  partition  between 
them.     Partition  is  not  given  for  any  such  reason  as 

(a)  At  to  the  jurisdiction  of  the  Court  in  cases  of  confusion  of 
boundariesy  see  Wakey.  Concert,  2  Car, 360.  ]  Edciu  581.  Money 
General  v.  FuUerton,  S  Fes.  ^  B.  263. 

{b)  1  Intt.  S41. 

oonfusioQ 


«M  bASsi  i^  chAngIbry. 

1S20       e(Aifiiiioii  iff  boimd^es,   but  from  %e  natdte  df  tJie 
^BtaLE*'     iW^a-est  of  flie  jidrtigi.     It  is  clear  that  03^  pSirt  of  die 
f .  jitrayfef  is  quite  a^  tiiitenable  iti  tbe  rest 

On  ^very^gtouticF,  tlie^or^  1  fliinlt  that  thb  bill  mitiJt 
be  dismissed,  and  dismissed  with  costs. 


«&■••. 


Rolls.  WALL  v.  BRIGHt. 

J|0I«S7,S8. 


An  tttate  JOHN  WALL  bemff  seizol  in  fte  of  an  estste  in  the 

wmchtheteft-    if  •    «,        , .  •■       .^     wwr-m, 

tatorhadcon-  connQr    of  Skrapshirej    contracted    with    nub&m 

hSdtojSirbv  ^B^iffA^f  the  Defendant,  for  the  sale  to  him  of  part  of  it, 
a  derise  of  all  consisting  of  a  farm-hoos^  and  230  acres  of  laod^  tat 
penooaiotate  ^  hOWL  A  memorandum  of  the  agreeteefit^  dated  ISdi 
to  trustees,  in  October  1813,  was  drawn  np  and  signed  by  die  pardo, 
^™*  ^  *^      by  which  Br^M  was  to  pay  2000/:  at  La^  Dd§  IB\% 


he  was  then  to  pay  for  two  years  350L  pet 
deducting  income  tax,  in  Heo  of  the  interest  for  the 
remainder  of  the  pnrchase-monqr ;  at  Lady  Day  IBl&f 
he  was  to  pay  2001.  more,  and  dien  to  pfcy  lawlid 
interest  for  the  remainder,  and  at  the  end  of  the  duid 
year  to  make  good  the  purchase.  H  off  was  to  give 
up  the  rent  for  that  year,  and  Bright  to  paj  aU  the 
taxes  arising  therefrom,  chief-rents  and  landbvfs 
income  tax  included. 

In  April  1814,  anodic  s^^reement  was  entned  into 
between  the  same  parties,  for  the  sale  by  fTatt  to 
Br^kty  of  two  small  fields  not  included  in  the  foimer 
ptitchsLse;  <mh  for  200/.,  and  dlie  odier  for  150L;  die 

• 

money  was  to  be  paid  on  taking  poaaeasioo^  wUdk 
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Brtghi  wis  td  have  at  Lady  Day  1818^  of  Sooner  if       HiO. 
it  eould  be  given.    This  agreement  was  also  in  writing. 

Bright,  according  to  his  agreement,  paid  2000/., 
pftrt  of  the  purchaise-money  of  11,000/.,  at  Lady  Day 
1814,  and  he  regularly  paid  the  interest  on  the  re- 
mainder. In  May  1814,  he  paid  200/.  as  the  purcha^^ 
money  fot  one  6f  the  fields,  contracted  for  by  the 
second  agreemient,  and  in  July  1816,  he  paid  99/.  itt. 
ih  part  of  the  smn  of  150/.  agreed  to  be  given  for  the 
^er  field.  ^ 

Before  either  of  these  contracts  were  carried  into 
execution,  John  Watt  made  his  will,  dated  the  24th  of 
Jilafvh  1817,  by  which  he  gave  to  die  Phdntiffi  *^  s3l 
Md  every  his  freehold,  and  all  other  his  real  and 
teisdiold  messuages  or  tenements,  ficrms,  lands  and 
iNttr^ditatnents  whatsoever  and  wheresoever,  and  whe- 
ther held  for  lives,  terms  of  years,  or  otherwise  and 
also  all  his  goods  and  chattels,  and  personal  estates  and 
elfeete  of  every  nature  and  description,  except  whit  he 
had  before  given  to  his  wife,  with  their  respective 
fightSf  members,  and  appurtenants,"  upon  trust,  as  soon 
as  conveniently  might  be  after  his  decease,  to  sdi^-aad 
dispose  of  all  and  singular  his  said  freehold  and  other 
real  and  leasehold  messuages  or  tenements,  lands, 
hereditaments^  and  premises,  and  all  his  personal  estate 
of  every  description,  (except  as  aforesaid,)  and  on 
receipt  of  the  purchase*money,  to  convey,  surrender, 
and  assign  the  same  to  such  uses,  &c.,  as  the  person 
or  persons  purchasing  the  same  should  direct  The 
trustees'  receipts  were  declared  to  be  sufficient  dis- 
charges, and  the  produce  of  the  sales  was  to  be  in- 
vested in  the  public  funds,  or  on  mortgage  upon  certain 
trusts,  mentioned  in  the  will.  He  appointed  the  Plaintiffii 
to  be  his  executors. 

The 
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The  testator  died  on  the  22d  of  April  1817,  leaving 
J.  fV.  WaUy  his  eldest  son,  and  heir  at  law,  thto  aboat 
13  years  of  age.  After  the  death  of  the  testator,  the 
Defendant  Bright  paid  several  sums  to  the  Plaintifi  on 
account  of  the  Interest  of  the  purchase*money  remaining 
unpaid,  and  also  the  sum  of  50/.  5^.,  the  remainder  of 
the  price  of  one  of  the  fields  included  in  the  said 
agreement ;  but  he  ultimately  declined  to  complete  the 
the  purchase,  on  the  ground  tliat  the  l^gal  estate  in  the 
premises  contracted  to  be  sold,  had  not  passed  to  the 
Plaintiffs,  and  the  heir  at  law  being  an  infant,  no  l^al 
conveyance  could  be  made  to  him.  The  bill  was, 
therefore,  filed  against  Bright  and  Jl  fV.  Wallj  the 
in&nt  heir,  praying  a  specific  performance  of  the  agree- 
ments, and  if  it  should  appear  to  the  Court,  that  J.  W. 
Wall  was  a  necessary  party  to  the  conveyanoe,  then 
that  he  might  be  directed  to  join.  The  Plaintiff's  had, 
after  the  death  of  the  testator,  procured  the  two  agree- 
ments to  be  stamped. 


Mr.  Gtrdlestone  and  Mr.  Shadwell  for  the  Plaintiffi. 

The  question  is,  whether,  under  the  general  terms 
that  the  testator  has  used,  he  intended  to  comprise  the 
estate  in  question,  which  he  had  contracted  to  sell, 
without  having  received  the  purchase-money,  or  made 
a  conveyance.  He  had  still  the  legal  estate,  as  wdl  as 
a  beneficial  interest,  and  till  the  contract  was  com- 
pleted, would  be  likely  to  consider  and  speak  of  it  as 
his  own.  The  words  are  sufficient  to  pass  it,  and  the 
trusts  being  such  as  cannot  be  literally  performed,  if 
Brighfs  contract  be  good,  will  not  exclude  it  If  the 
testator  had  been  a  mere  naked  tmstee,  the  nature  of 
the  trusts  might  have  operated  as  evidence  of  an  intent 
inconsistent  with  this  estate  passing,  according  to  the 
docti'ine  of  Marlcm  v.  Smith  {a\  Exparte  Sergison  {b\ 


(a)  8  P.  W.  198. 


(h)  4  Vet.  147. 
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Attorney  General  v.  BvUer  (o),  Brayhrcke  v.  Inskip  (ft). 
Ex  parte  Morgan  (c),  Boe  d.  Reade  v.  Reade.  {d)  But 
this  does  not  apply  to  a  constructive  trust,  such  as 
that  which  is  raised  in  a  vendor  for  the  purchaser.  In 
Roe  V.  Reade,  Lord  Kenyan  paiticularly  insists  upon 
the  testator  then  being  a  mere  trustee,  without  any 
beneficial  interest  It  may  be  remarked,  that  the  con- 
tract, not  being  stamped,  was  not  binding  at  the  time 
of  his  death.  If  the  estate  did  not  pass  to  the  trustees, 
the  heir  being  an  infimt,  tliere  can  be  no  conveyance 
till  he  comes  of  age.     Goodwyn  v.  Lister,  {e) 

Mr.  Cooper  for  the  Defendant  Bright. 

The  question  whether  trust-estates  pass  by  a  devise 
in  general  terms,  after  much  fluctuation  of  opinion  {/.)f 
has  been  settled  by  Braybroke  v.  Inskip,  and  Roe 
y.  Reade  J  and  it  is  now  held  that  they  do  pass, 
imless  some  part  of  the  will  furnishes  an  inference  of  a 
contrary  intent.  To  charge  the  lands  with  an  annuity, 
or  with  debts  and  legacies,  to  limit  them  in  strict 
settlement,  or  as  here  to  direct  a  sale,  being  purposes 
qoite  incompatible  with  a  trust,  would  be  deemed  suf- 
ficient to  prove  that  he  meant  only  to  give  what  was, 
strictly  speaking,  his  own.  A  distinction  is  taken  be- 
tween those  cases  and  the  present,  where  the  trust  is 
constructive,  but  the  only  difference  is,  that  he  was 
interested  to  tlie  extent  of  the  purchase-money  unpaid. 
The  same  reasoning  applies  equally,  the  incompatibility 
affi)rds  the  same  clue  to  his  intention.  Having  already 
sold  this  estate,  he  could  not  have  intended  that  his 
heirs  should  sell  it  again ;  and  he  therefore  coidd  not 
have  intended  to  give  it  them  for  that  purpose.  Nothing 


1820. 


(a)  5  Vei.  559. 
(c)  10  Ktf».  101. 
W  5  P.  W.  587. 


(h)  SK(fi.417. 
id)  sr.Jl.llS. . 
(/)  nde  Co,  LUL  S04.  a.  n.  I. 

Kk  if 


4i}& 


CA JflEld  tti  CHANbEkl!'; 


18120. 


Wall 


is  glv^  them  for  any  other  purpose,  and  it  KQlows 
that  this  is  not  induded.  As  to  one  of  the  fields  mo- 
tioned in  the  second  agreement,  the  whole  piiith 
money  wbs  paid,  which  jiladed  him  widi  reispect  io 
in  idle  situation  of  lEi  melre  thisteie. 


June  29. 


The  Master  of'the  RolLs,  {tSiet  stating  tiie  fiusts,) 

In  the  argument  there  were  two  points  made ;  first, 
as  this  was  a  devise  to  trustees  to  sell,  that  is  for  a 
limited  purpose  only,  whether  the  testator  might  not 
have  meant  that  it  should  go  in  another  Way,  in  the 
event  of  its  not  being  jkissible  to  carry  thlit  purpoMi  into 
effect  This  striick  nie  at  first,  but,  on  looldng  iXM  tte 
will,  I  see  his  estates  afe  givien  absoltitely,  and  wcMdd 
pksSf  though  the  object  for  whidi  he  gives  thelil  idbold 
iiot  be  efiectnated. 


The  other  grotkhd  takeh  Wa$,  that  the  present  cHat 
(DOmes  within  the  range  of  those  Authorities,  w^ch  lM¥e 
established  tihat,  though  a  general  devise  vnSL  'daOt' 
monly  p^s  a  trust  or  mor^gi^  estate,  yet  it  will  nol> 
if  an  hitent  apjpear^  to  treat  it  in  a  mantfer  iiloDil- 
sisfeht  with  the  nature  of  trust  propieity,  for  thit  I 
ihust  take  to  be  the  rule  as  setded  by  Lord  Bta^ 
broke  v.  Inskip^  the  leading  case  on  the  subject^  atti 
as  since  followed  and  acted  upon. 

I  need  not  employ  much  time  in  coming  to  Ae  iMi- 
Hnsion,  Xhtit  if  th&  hftd  beeA  the  case  of  a  naked  trust, 
the  will  Wotid  hot  kave  ^^islised  the  estate^  ifbr  the  testator 
takes  on  himself  to  direct  a  sale,  a  conversion  of  the  estate, 
treating  it  as  his  bVn,  In  a  manner  quite  inoompatible 
;with  an  int^yitioh  to  ^e  it  to  an]athdr  ^  Hit  purpose 
of  holding  it,  as  he  mmselC  held  it,  as'a  tro^^    But 

the 
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the  question  is,  whether,  having  entered  into  a  contract 
to  fiell  his  estate,  he  is  thereby  put  for  this  purpose 
in  the  same  situation  as  a  naked  trustee ;  whether  the 
same  rule  is  to  apply  to  a  testator  standing  in  that  pre- 
dicament? 

I 

it  is  admitted  that  the  question  is  perfectly  new; 
there  is  no  authority  bearing  direcdy  on  it  One  case 
was  mendoned  to  have  occurred  lately,  that  was  sup- 
posed to  be  similar  to  it ;  I  hava  made  some  enquiry, 
and  have  been  favoured  with  a  note  of  it  The  case 
was  KnoUys  v.  Shepherd^  and  was  decided  in  April 
1819.  Knallys  having  contracted  with  Sir  T.Metcalfef 
for  the  sale  of  an  estate  at  Feame  Hilly  afterwards  de- 
vised it  to  his  wife  by  the  description  of,  all  that  my 
estate  at  Feame  ItiU^  &c.,  which  1  have  lately  con- 
tracted to  sell  to  Sir  T.  Metcalfe.  There  were  several 
questions  in  the  cause,  one  was,  whether  this  was  a 
q)ecific  legacy  to  the  wife  of  the  purchase-money  for 
..the  estate?  and  the  Lord  Chancellor  held,  that  it  was 
noty  and  that  it  was  nothing  more  than  a  devise  of  the 
legal  estate,  to  enable  her  to  carry  the  contract  into 
execution ;  he  thought  it  was  a  disposition  of  the  legal, 
but  not  of  the  beneficial  estate.  That  case,  however, 
is  no  authority  for  this ;  for  there  the  estate  was  to  de- 
scribed, as  to  make  the  intent  to  pass  it  clear  of  all 
possible  doubt.  I  state  it  only  to  put  it  out  of  tlie 
question^  and  to  show  that  we  must  consider  this  as  a 
new  point 

A  person  contracts  to  sdil  his  estate,  and  afterwards 
makes  his  will  before  it  is  conveyed,  and  before  the 
purchase-money  is  paid,  that  is,  while  part  is  paid,  and 
A  considerable  part,  9000/.  out  of  10,000/.  remains 
due,  before  the  period  is  arrived  for  the  payment  of 
the  xeatf  while  the  jpyrchaser  was  ifx  the  habit  of  ^^yipg 

Kk  2  interest 
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1820.       interest  for  it,  and  when  the  possession  had  not  been 
^  «--  given  up;  for  it  does  not  seem  that  it  had  actually 

V.  been  delivered  up,  though  it  does  not  very  distinctly 

»*««*•  appear  how  this  was.  Then,  under  these  circumstances, 
the  terms  of  his  will  being  large  enough  to  include  this 
estate,  is  he  to  be  considered  to  have  intended  to  pass 
it?  The  words  here,  though  not  specific,  are  suf- 
ficiently comprehensive,  taking  in  every  part  of  his  real 
and  personal  estate,  which  it  seems  he  meant  to  blend 
together.  He  does  not  appear  to  have  intended  to  die 
intestate  as  to  any  thing.  We  must  consider,  under 
circumstances  like  these,  what  is  to  be  the  inference 
of  intention. 

The  way  of  reasonmg,  witli  respect  to  trust  estates, 
lias  been  this,  that  the  party,  having  no  benefidal 
interest,  it  can  hardly  be  considered  his,  for  purposes 
of  disposition ;  and  to  treat  it  as  his  own,  would  be 
quite  inconsistent  with  its  nature.  He  has  no  right  to 
dispose  of  it,  except  by  the  direction  of  his  cestuiqiie 
trust,  or  for  the  objects  for  which  it  is  confided  to  him. 
When  the  devise  is  not  consistent  with  the  trust,  to 
suppose  he  meant  it  to  pass,  is  to  suppose  that  he  was 
taking  upon  himself  to  do  an  act  of  injustice;  this  the 
Court  will  not  presume,  and  therefore  says  that  he  did 
not  intend  to  include  it 

To  a  certain  degree  the  same  reasoning  applies  here; 
the  contract  to  sell  is  a  disposition  of  the  estate,  and 
by  it  the  purchaser  parts  with  his  right  and  dominion 
over  it  It  is  in  equity  no  longer  his ;  he  is  considered 
constructively  to  be  a  trustee  of  the  estate  for  the  pur- 
chaser, and  the  latter  as  a  trustee  of  the  purchase- 
money  for  him.  They  are  so  considered  by  constmo- 
tion  only;  but  in  many  instances  the  Court  acts  upon 

thut  notion,  as  iu  cases  between  the  heir  and  exieciitors 
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of  the  vendor  or  purchaser,  if  they  die  before  the  sale 
is  completed,  and  in  giving  the  purchaser  the  right 
of  disposing  of  it,  by  a  subsequent  will,  in  the  same 
manner,  as  other  real  estates.  Therefore,  to  suppose 
the  party  intentionally  to  devise  for  purposes  of  hi^ 
own,  that  which  he  cannot  thus  dispose  of,  is  open  in 
some  measure  to  the  same  objections,  but  we  are  to 
consider  whether  it  does  exactly  come  up  to  the  citse  I 
have  adverted  to. 


1820. 


Now,  though  there  is  a  great  analogy  in  the  reasoiw 
ing^  with  respect  to  the  will  of  a  naked  trustee  and  that 
of  a  constructive  trustee,  on  the  ground  of  the  im- 
propriety of  their  attempting  to  dispose  of  the  estate^ 
yet  for  many  piurposes  they  stand  in  different  situations- 
A  mere  trustee  is  a  person  who  not  only  has  no  bene- 
ficial ownership  in  the  property,  but  never  had  any, 
and  could,  therefore,  never  have  contemplated  a  di^ 
position  of  it  as  of  his  own.  In  that  respect  he  does 
not  resemble  one  who  has  agreed  to  sell  an  estate,  that 
up  to  the  time  of  the  contract  was  his.  There  is  this 
difference  at  the  outset,  that  the  one  never  had  more 
than  the  legal  estate,  while  the  other  was  at  one  time 
both  the  legal  and  beneficial  owner,  and  may  again 
become  the  beneficial  owner,  if  any  thing  should  happen 
to  prevent  the  execution  of  the  contract;  aiid  in  the 
interim,  between  the  contract  and  conveyance,  it  is 
possible  that  much  may  happen  to  prevent  it.  Before 
it  is  known  whether  the  agreement  will  be  performed, 
he  is  not  even  in  the  situation  of  a  constructive  trustee ; 
he  is  only  a  trustee  sub  modo,  and  provided  nothing 
happens  to  prevent  it.  It  may  turn  out  that  the  title  is 
not  good,  or  the  purchaser  may  be  unable  to  pay ;  he 
may  become  bankrupt,  then  the  contract  is  hot  per- 
formed, and  the  vendor  again  becomes  the  absolute 
owner;  here  he  differs  firom  a  naked  tilistee,  who  can 
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f  SSd.       never  be  beneficially  entitled.    We  must  not,  dierefore^ 
pursue  die  anidogy  between  th^m  too  Ikr. 

The  agreement  is  not  for  all  pmposea  considered  to 
be  completed.*   Thus,  the  purchaser  is  not  entitled  to 
possession,  unless  stipulated  for ;  and  if  he  should  take 
{K>sse8sioh,  it  would  be  a  waiver  of  any  objections  to  the 
title :  the  vendor  has  a  right  to  retain  the  estate  in  Ae 
mean  time,  liable  to  account  if  the  purchase  is  com- 
pleted, but  not  otherwise.     Till  then  it  is  uncertain 
whether  he  may  not  \  again  beccnne  sole  owQer;  the 
ownership  of  the  purchaser  is  inchoate  and  imperfect; 
it  is  in  the  way  to  pass,  but  it  has  not  yet  passed.    If 
the  purchase-nKHiey  has  not  been  paid,  the  pordisser 
Cannot  cut  timber  on  the  estate ;  a  eourt  of  equity  will 
restrain  him  at  the  instance  of  the  vendor.     In  this 
xespect  he  is  not  in  a  »tuation  similar  to  tfaft  of  a  naked 
trustee  without  a  remnant  of  property,  but  has  for  certain 
purposes  a  power  over  the  beneficial  estate.     While  a 
suit  for  a  specific  performance  is  pending^  nice  questions 
may  arise,  and  it  is  settled  that  die  vendor  may  com- 
plete the  tide  while  under  investigation  in  the  Mastn's 
office.     Hie  purchaser  is  not  bound  till  the  tide  is 
made  out,  and  suppose  the  will  to  be  made  in  die 
interim.    Then  there  is  a  contract  to  sell,  which  die 
odier  party  has  refiised  to  adhere  to;  the  title  is  doubt- 
ful, and  it  is  uncertain  whether  at  can  be  comfdeCed. 
Is  he  not  then,  if  making  his  will  in  that  state  of  things, 
to  make  a  disposition  of  the  estate  ? 


If  lSti&  Court  were  to  decide  that  the  l^;al  estate 
not  pass  to  the  trustees,  the  consequence  would  be,  that 
die  Defendant  would  be  exonerated  from  his  contxact, 
and  it  will  then  become  necessary  eithor  to  decide  that 
it  did  pass,  er  ^ae  to  say  that  it  descended  benefidaOy 

10 
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to  the  heir  at  law,  which  would  be  reducing  it  almost  to 
an  absurdi^,  as  it  is  impossible  that  that  could  have 
been  the  intention.     We  cannot  hold  that  the  will  em- 

•  *  ■  ■  ■  « • 

braces  this  estate,  or  that  it  does  not,  according  to  what 
takes  place  after  the  testator's  death ;  we  cannot  con- 
strue it  by  a  subsequent  event,  and  yet,  at  the  time  of 
his  death,  and  at  the  time  of  making  his  will,  it  was 
perfectly  uncertain  whether  the  contract  could  be  per- 
^ed  or  not. 

The  vendor  is,  therefore,  not  a  mere  trustee;  he  is 
in  progress  towards  it,  and  finally  becomes  such  when 
the  money  is  paid,  and  when  he  is  boimd  to  convey* 
In  the  mean  time  he  is  not  bound  to  convey ;  there  are 
many  uncertain  events  to  happen  before  it  will  be  know|i 
whether  he  will  ever  have  to  convey,  and  he  retains, 
for  certain  purposes,  his  old  dominion  over  the  estate. 
There  are  these  essential  distinctions  between  a  mere 
trustee,  and  one  who  is  made  a  trustee  constructively, 
by  having  entered  into  a  contract  to  sell ;  and  it  would, 
therefore,  be  going  too  far  to  say  that  they  are  alike  in» 
all  respects ;  the  principle  that  the  agreement  is  to  be 
considered  as  performed,  which  is  a  fiction  of  equity, 
must  not  be  pursued  to  all  its  practical  consequences* 
It  is  sufficient  to  say  that  it  governs  tlie  equitable 
estate^  without  afiecting  the  legal. 

Then,  under  all  these  circumstances  of  dissimilitude, 
are  we  to  extend  the  principle  that  has  been  established 
as  to  mere  trustees,  to  one  who  is  partly  the  owner, 
who  has  the  legal,  and  partly  the  beneficial  estate? 
When  the  words  of  the  devise  include  it,  those  who 
wish  to  abridge  their  effect  must  show  that  he  did  not 
mean  it  to  pass.  That  is  a  strong  proposition,  and 
difficult  to  establish :  it  is  so  held  with  a  mere  trustee ; 
it  might  there  have  been  enough  to  determine  that  the 
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18Sa  nominated  by  Mr.  Montagu  apd  Mr.  ^^osr;  the  award 
to  be  made  before  the  28th  November  then  next,  with 
a  power  to  the  arbitrator  to  enlarge  the  time.  The 
Plaintiff  was  to  execute  to  the  DefendantSs  aq  absolute 
conveyance  oi  the  estates  comprised  in  the  agreement  of 
January  181^  and  some  other  ^states,  with  a  pqwer 
to  sell  within  two  months  after  the  award,  and  to  af^y 
the  net  proceeds  in  payment  of  the  balance  that  mi^ 
be  found  due  to  them.  Upon  the  execotioan  of  die 
conveyances,  the  Defendants  were  to  consent  to  die 
commission  being  superseded,  and  after  the  award 
should  be  made,  the  bills  in  equity  wqre  to  be  dismissed 
by  consent  The  submission  was  to  be  made  a  rule  of 
tli9  ppurt  pf  Chancery. 

Tlie  conveyances  were  executed  purspant  to  this 
Agreement,  in  the  month  of  September  fidlowin^  and, 
by  an  order  in  the  above  cause,  the  siibmission  wis 
made  a  rule  of  Court  Mr.  Cogke  being  abroad,  Mr. 
CuUen  was  nominated  to  act  as  arbitrator,  ai^d  was  Vf- 
pointed  by  an  order  dated  the  27th  November  1818;  he 
proceeded  in  the  reference,  holding  several  mee^iig% 
at  which  the  solicitors  for  both  parties  attended,  until 
September  1819,  when  the  Plaintiff  becoming  dissatisfied 
with  the  course  of  proceeding,  executed  a  deed,  re- 
voking and  vacating  the  agreement  to  refer,  and  the 
i^p<nntments  and  nominations  made  under  it  Tliis 
deed  the  Plaintiff's  solicitor  served  upon  the  arbitialnry 
and  upon  the  solicitor  on  the  other  side  ;*  and  after- 
wards, on  receiving  notice  that  a  meeting  would  be  hdd 
on  the  22d  of  December^  he  sent  a  clerk  to  the  arln- 
trator's  chambers  with  a  letter,  protesting  against  any 
further  proceedings  in  the  reference.  The  Plaintiff 
received  no  notice  of  any  other  meeting,  biit  on  the 
7th  January  1820,  an  award  was  made,  fixing  the 
biilance  due  from  the  Pl^tiff  to  the  Defendant,  at 

30^966*.; 
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30,9661.;  the  Defendants  were  now  about  to  sell  the       1080. 
estates  to  discharge  this  balance,  and  bad  for  that  pur-     mJ^^*^ 
pose  advertised  them.  v. 

The  bill  which  was  filed  to  set  aside  the  award,  and 
to  prevent  the  sale  of  the  estates,  allied  that  the 
appointment  of  Mr.  CuUm  was  made  without  the  pon- 
sent  of  the  Plamtiff,  complained  of  some  parts  of  bis 
proceedings  under  the  reference,  and  insisted,  that 
eten  if  he  was  empowered  to  act,  his  authority  was 
determined  by  the  deed  of  revocation ;  after  the  execu- 
tion of  the  deed,  the  Plaintiff  bad  not  attended  bim, 
though  he  had  other  witnesses  to  examine,  and  believed 
duit  much  less  than  30,966^.  was  really  due.  An  in- 
jmiction  to  restrain  the  sale  having  been  obtained  upon 
motion  ex  partem  on  the  filing  of  the  bill,  the  Pe&ndants 
BOW  moved  to  dissolve  it 

• 

Mr.  Home  and  Mr.  Rose^  in  support  of  the  motion, 
contended  that  the  arbitrator  had  been  duly  appointed ; 
and  that,  if  there  was  any  objection  to  his  appoint- 
ment^ the  Plaintiff  had  waived  it  by  attending  before 
him.  The  only  question  is,  whether  the  award  is 
rendered  void  by  the  deed  of  revocation  ?  The  execution 
of  it,  after  the  submission  had  been  made  a  rule  of 
Court,  was  a  contempt ;  but  supposing  it  was  a  valid 
revocation,  nothing  has  happened  to  displace  die  De- 
fendants' equities  independent  of  the  award,  and  they 
are  entitled  to  avail  themselves  of  them  for  recovering 
an  admitted  balance,  the  payment  of  which  has  been  long 
delayed. 

Mr.  Heald  and  Mr.  Phillimore  for  the  Plaintiff. 

The  authority  of  an  arbitrator  is  always  revocable 
till  the  award  is  made;  and  if  one  party  revokes  it^  the 

only 
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l^I  estate  passed,  and  to  stop  the  equitable^  but  it  has 
been  decided  otherwise;  and,  without  enquiring  whether 
that  was  or  was  not  right  originally,  I  think  that  it  should 
hot  be  carried  further.  I  do  not  mean  to  touch  the 
authority  of  the  decisions,  that  have  established  the 
principle  in  the  case  of  a  naked  trustee,  but  I  do  hot 
think  it  wise  to  pursue  it  beyond  that  case. 

This  case,  1  think,  is  very  different  from  those,  and 
does  not  fall  within  the  principle  which  they  afford. 
The  will  of  a  trustee,  giving  the  trustrestate  for  his  own 
purposes,  never  can  be  right;  that  of  this  testator  might. 
In  this  case,  if  the  contract  fails,  there  is  a  beneficial 
ownership,  that  is  left  undisposed  of  if  the  will  is  not  to 
have  effect.  If  the  contract  is  performed,  no  injury 
arises  from  this  construction ;  the  only  effect  is  that  the 
trustees  convey  instead  of  the  heir;  but  if  it  be  not  p^- 
formed,  a  positive  injustice  is  done  by  the  other,  for  the 
estate  goes  to  the  heir,  contrary  to  the  intent  of  the 
testator.  The  safest  way  is  to  hold  that  the  estate 
passes,  adhering  to  the  words,  there  not  being  enough 
to  take  it  out  of  them. 


The  present  is  a  strong  instance  of  the  propriety  of 
this  construction,  for  the  testator  has,  in  substance, 
done  no  more  than  would  have  been  proper,  if  he  had 
contemplated  the  consequences.  He  intended  that  all 
his  real  estate  should  be  converted  into  money ;  then  if 
the  contract  is  completed,  it  supersedes  the  necessity  of 
another  sale ;  if  not,  the  trustees  are  to  sell.  To  give 
to  the  trustees  the  legal  estate,  is  not  inconsistent  with 
tliis  intention ;  on  tlie  contrary,  it  is  just  what  he  ought 
to  have  done  to  enable  them  to  convey  to  the  purchaser. 
They  are  to  dispose  of  the  legal  estate  in  the  manner 
directed  by  the  will,  except  that  it  differs  by  being  in 
pursuance  of  a  prior  instead  of  a  future  s^Ie. 

On 
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On  these  grounds,  though  a  purchaser  k  entitled  to  1820. 
the  fullest  protection  from  the  Court,  yet  I  cannot  think 
that  the  principle  of  the  cases  that  have  been  adveited 
to  ought  to  be  extended  to  the  present,  which  does  not 
fall  exactly  within  them;  and  the  Defendant  mu$t| 
therefore,  take  a  conreyance  from  the  Plaintiffs, 


HARCOURT  V.  RAMSBOTTOM,  Jme29. 

^T^HE  Plaintiff  and  J.  Botmden  carried  on  the  business  Injunction  to 

of  bankers,  in  partnership  together,  at  Chard j  from  exercise  ofa 

the  year  1811  to  1815,  and  having  become  consider-  power  of  sale 

ably  indebted  to  the  Defendants,  who  were  their  town  cure  a  balance 

oirents,  the  Plaintiff  entered  into   an  ainreement  with  ^o  ^  "cer- 
^     ^  .  laincd  by  an 

them  in  January  1815,  by  which  he  agreed  to  convey  arbitrator  re- 
oertain  estates  to  them,  upon  trust  to  sell,  for  securing  tibeawardwas 
the  balance.     In  the  year  1816,  they  obtained  a  judg-  made  after  the 
ment  against  the  Plaintiff,  for  the  sum  of  29,94?5i!.,  and  executed  a 

soon  after  filed  a  bill  airainst  him,  to  compel  a  per-  ^^^  ^^^  ^* 

^  purpose  of 

fimnance  of  the  agreement  of  January  1815.  In  this  revoking  hit 
cause  a  receiver  was  appointed,  and  other  proceedings  *"^"^"^» 
were  had;  the  Plaintiff  also  filed  a  cross  bill.  The 
Defendants  some  time  afler,  sued  out  a  commission  of 
bankrupt  against  the  Plaintiff,  which  was  superseded. 
Upon  their  taking  out  another  commission  against  him, 
a  proposal  was  made  by  him  for  an  arrangement  of  the 
matters  in  difference  between  them,  and  being  acceded 
to^  an  agreement  was  entered  into,  dated  the  28th  of 
August  1818,  by  which  the  Plaintiff  was  to  pay  all 
the  Defendants'  costs  and  expences,  and  all  matters  in 
difierence  were  to  be  settled  by  Mr.  Cookcj  or  in  caise 
of  his  not  acting,  by  such  other  person  as  should  be 

lu^sunated 
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18Sa  nomUiated  by  Mr.  Montagu  ap^  Mr.^Rcu^;  theawtrd 
to  be  made  before  the  28tl|  November  theii  ne]^  with 
a  power  to  the  arbitrfitor  to  enlarge  the  time.  The 
Plaintiff  waa  to  execute  to  the  Bef^dantSi  aq  absolute 
conveyance  of  the  estates  comprise  in  the  agre^ent  of 
January  18)5^  and  some  other  states,  with  |i  power 
to  sell  within  two  months  after  the  award,  and  to  apply 
the  net  proceeds  in  payment  of  the  balance  that  mi^t 
be  found  due  to  them.  Upon  the  execution  of  the 
conveyances,  the  Defendants  were  to  consent  to  the 
commission  being  superseded,  and  after  the  award 
should  be  made,  the  bills  in  equity  w^e  \o  be  dismissed 
by  consent.  The  submission  was  to  be  made  a  rule  of 
tli«  ppprt  pf  Chancery. 

The  conveyances  were  executed  purs^ant  to  this 
agreemeiit,  in  the  month  of  SeptenUfer  follpwin^  and, 
by  ai)  prder  in  the  above  cause,  the  submission  ^ras 
made  a  rule  of  Court  Mr.  Cooke  being  abroad^  Mr. 
CuUen  was  nominated  to  act  as  arbitrator,  and  w^  ^ 
pointed  by  an  order  dated  the  27th  November  1818;  he 
proceeded  in  the  reference,  holding  several  meetings, 
at  which  the  solicitors  for  both  parties  attended,  until 
September  1819,  when  the  Plaintiff  becpming  dissatisfied 
with  the  course  of  proceeding,  executed  a  deed,  re- 
voking and  vacating  the  agreement  to  refer,  and  the 
i^pointments  and  nominations  made  under  it  Hiis 
deed  the  Plaintiff's  solicitor  served  upon  the  arbitrator, 
and  upon  the  solicitor  on  the  other  side  y  and  after- 
wards, on  receiving  notice  that  a  meeting  would  be  held 
on  the  22d  of  December,  he  sent  a  clerk  to  the  arbi- 
trator's chambers  with  a  letter,  protesting  against  any 
further  proceedings  in  the  reference.  The  Plaintiff 
received  no  notice  of  any  other  meeting,  but  on  the 
7th  January  1820,  an  award  was  made,  fixing  the 
bf|]iuace  due  from  the  Pl^tiff  to  the  Defendant,  at 

30,966^1 
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30,9661.;  the  Defendants  were  now  about  to  sell  the       1080. 
estates  to  discharge  this  balance,  and  bad  for  that  purr     Ham^it 
pose  advertised  them,  v. 

The  bill  which  was  filed  to  set  aside  the  award,  and 
to  prevent  the  sale  of  the  estates,  allied  that  the 
appointment  of  Mr.  Cullm  was  made  without  the  con- 
sent of  the  Plaintiff,  complained  of  some  parts  of  bis 
proceedings  under  the  reference,  and  insistedt  that 
eten  if  he  was  empowered  to  act,  his  authority  was 
determined  by  the  deed  of  revocation ;  after  the  execu- 
tion of  the  deed,  the  Plaintiff  bad  not  attended  bim, 
though  he  had  other  witnesses  to  examine,  and  believed 
duit  much  less  than  30,966/.  was  really  due.  An  in- 
jmiction  to  restrain  the  sale  having  been  obtained  upon 
motion  ex  partem  on  the  filing  of  the  bill,  the  Peiinidants 
BOW  moved  to  dissolve  it 

Mr.  Home  and  Mr.  Rose^  in  support  of  the  motion, 
contended  that  the  arbitrator  had  been  duly  appointed ; 
and  that,  if  there  was  any  objection  to  his  appoint- 
ment^ the  Plaintiff  had  waived  it  by  attending  before 
him.  The  only  question  is,  whether  the  award  is 
rendered  void  by  the  deed  of  revocation  ?  The  execution 
of  it,  after  the  submission  had  been  made  a  rule  of 
Court,  was  a  contempt ;  but  supposing  it  was  a  valid 
revocation,  nothing  has  happened  to  displace  the  De- 
fendants'  equities  independent  of  the  award,  and  they 
are  entitled  to  avail  themselves  of  them  for  recovering 
an  admitted  balance,  the  payment  of  which  has  been  long 
delayed. 

Mr.  Heald  and  Mr.  Philltmore  for  the  Plaintiff. 

The  authority  of  an  arbitrator  is  always  revocable 
till  the  award  is  made ;  and  if  one  party  revokes  it^  the 

only 
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1820.        only  remedy  of  the  other  is  by  an  action  on  the  bond 
•/  '  ".'^     or  covenant     King  v.  Joseph  (a),  Mibie  v.  Gratrix  {b\ 
V.  This   deed   was   a  complete   revocation    of  the  arbi- 

trator's power ;  it  is  not  the  less  a  revocation,  because 
the  submission  was  made  a  rule  of  Court;  and  if  it  was 
a  contempt,  they  should  have  made  it  the  ground  of  a 
different  application.  But  if 'the  deed  was  unavailing, 
and  the  authority  continued,  the  Plaintiff  ought  to  have 
had  notice  of  the  meetings  which  were  subsequently 
held.  If  the  deed  of  revocation  was  void,  the  proceed- 
ing should  have  been  conducted  with  the  same  regu- 
larity as  if  it  had  never  been  made;  the  arbitrator 
should  not  have  proceeded  ex  partey  but  should  have 
allowed  the  Plaintiff  an  opportunity  of  attending  before 
him  if  he  thought  fit ;  it  could  not  be  assumed  that  the 
Plaintiff  would  persist  in  refusing.  In  Walker  v.  JWk 
bisker  (c),  the  award  was  set  aside,  on  the  ground  that 
the  arbitrator  had  received  evidence  in  the  absence  of 
one  party. 

The  LoRn  Chancellor. 

This  is  an  application  to  the  Court  to  restrain  parties 
from  proceeding  to  the  sale  of  estates,  wliich  they  con- 
tend they  have  a  right  to  sell ;  and  it  is  an  application 
made  in  a  case,  in  which  tliere  was  a  judgment  for  no 
less  a  sum  than  29,945/.  entered  up  on  a  verdict,  and  in 
which  every  transaction  that  has  taken  phice  evidences 
that,  on  both  sides,  it  was  understood  that  some  consi- 
derable sum  was  due.  It  appears  that  an  agreement  was 
entered  into  in  January  1815,  between  Harcourt,  who 
was  a  banker  in  the  comitiy,  and  the  Defendants,  his 
correspondents  in  town ;  by  which,  after  reciting  the  ac- 
ceptance of  certain  bills,  and  tlie  advance  of  monies,  and 
an  agreement  to  advance  to  the  amount  of  20,000/.,  Har^ 

(a)  5  T^md.  452.  {h)  7  jB^  608.  (c)  6  Fc«.7a 

cmart 
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^ourt  agreed  to  assign  and  convey  certain  leasehold  and        1820. 

fi^eehold  estates  to  JRamsbottom  and  Company,  upon  trust     jj'^ '  '   ' 

to  sell,  and  apply  the  money  in  the  usual  manner.  v. 

Ramsbottom. 

The  next  instrument  is  an  agreement,  dated  the  !28th 
of  August  1818.  It  recites  the  former  agreement,  and 
mentions  that,  in  1811,  an  action  had  been  commenced 
against  Harcowtf  and  a  verdict  obtained  for  29,945/. ; 
and  that  in  Trinity  term,  in  the  same  year,  Ramsbottom 
and  his  partners  had  filed  a  bill  in  this  Court  for  the 
specific  performance  of  the  agreement  of  January  1815. 
Not  conceiving,  as  I  apprehend,   that  the  judgment 
which  they  had  obtained  was  a  sufficient  security,  they 
came  into  this  Court  in  aid  of  their  verdict,  to  have  that 
agreement  completed;  in  other  words,  to  have  these 
estates  sold.     After  this,  they  sued  out  a  commission  of 
bankruptcy,   which  was  superseded;    a  second   com- 
mission was  then  taken  out,  under  which  Harcowt  was 
declared  a  bankrupt,  and  it  was  superseded  by  consent. 
It  is  very  clear,  upon  these  recitals,  that  Harcourt  pro- 
tested against  the  validity  of  both  conunissions ;   but 
nevertheless  he  consents  to  pay  the  expences  of  them, 
and  the  costs  of  the  proceedings  in  equity,  and  at  law. 
By  this  deed,  he  agrees  to  convey  these  premises  by  way 
of  further  security  for  the  balance  then  due,  admitting 
|hat  there  was  a  balance ;  and  it  is  very  extraordinary, 
if  there  be  a  balance  due,  that,  under  such  circum- 
stances, and  witli  the  securities  which,  the  Defendants 
had  before  the  making  of  this  deed,  no  terms  whatever 
should  be  offered  by  the  Plaintiff,  but 'a  motion  should 
be  made  to  destroy  the  effect  of  all  these  transactions; 
and  that  too  when  there  has  been  a  cesser  of  the  pro- 
ceedings on  the  judgment  and  in  equity,  and  both  these 
commissions,  the  validity  of  which  was  disputed,  were 
fliDperseded  to  avoid  dispute.     Afler  this,  every  security 
of  the  Defendants  is  sought  to  be  suspended  and  rendered 

useless^ 
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18^.       1li$el69S)  and  they  an  to  be  put,  at  the  present  laemrfit, 

HAEcoumT     ^  ^  ^'^^^  sititfttion  as  they  were  ill  at  the  date  of  the 

tr.  submission. 

The  bill  thea  proceeds  to  state  several  oonveyanta^  in 
the  monA  of  September  1816,  and  Ihejr  contain  lerttis 
fbr  the  benefit  of  both  parties:  Harcourt  has  this  benefily 
that  nothing  was  to  be  done  on  the  judgmeity  tbat  no 
advantage  was  to  be  taken  of  the  yerdict^  and  that  there 
were  to  be  no  proceedings  against  him  in  equity  fir 
perforinanee  of  his  agreement.    The  aooounts  were  to 
be  tak^  by  a  person  to  be  named  to  act  as  arbitraM^y 
ti)  ascertain  iht  balance  du^  and^  when  so  aseeriained^ 
ttien  if  thb  money  was  not  paid,  in  iikt  tonrse  (^  two 
tttonths,  tbe  Defendants  were  tp  be  at  liberty  to  obtain 
(iayini^t  by  side  of  the  premises.    It  may  be  A  hardsli4> 
'6n  Hetrc&mi  that  thb  properly  shoidd  be  s<dd^  as  mo 
one  can  dotibt  that,  incumbered  as  it  is,  it  cannot  be 
brought  to  to  Advantageous  sale ;  but  if  such  was  the 
t^ntract,  and  if  nothing  has  tidcen  place  to  displaoe  il, 
what  H||ht  \M  he  to  complain?    At  the  time  tlMse 
ihiiblmients  vp'elne  executed,  it  was  in  the  knowledge  of 
all  partiies  &at  delay  was  likely  to  be  beneficial  to  all, 
And  the  fi)rbeal*a»iee  was  probably  fbumied  on  that 
khbwledge ;  but  wha%  parties  yrho  were  insisting  upon 
their  legal  and  equitid)le  rights,  consented  to  delay  the 
assertion  of  them  on  terms,  diey  had  a  right  to  say  that 
the  time  for  which  that  delay  was  to  tidie  place  should 
be  in  some  degree  in  their  discretion. 

A  great  d^l  has  been  said  about  Mr.  Cochtf  and 
Mr.  Vidleji;  ^e  former  being  abroad  was  not  able  to 
Atft  in  this  business.  Tlie  original  agreanent,  under  the 
^rds  *^  such  other  person,"  4^.  would  cotopfebend 
Mr.CW?en/  but  hio%^ver  that  may  be^  after  the  innpiint 

pfoctfecBritt  befiMc^Ufii)  andbotib  particii  tiwfiii^  Inm 
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as  arbitrator,  it  is  impossible  to  cohtend  that  either  of       18^0. 
them  had  not  admitted  that  he  had  authority  to  act.    I     ^,    -  "-  ^ 

HAKC0t7KT 

lay  oat  of  my  consideration  what  has  been  said  as  to  v. 

this  submission  having  been  inade  a  rule  of  court,  aiid  R^MgnoTTok; 
the  cnrder  confirming  the  appoinfanent  of  Mr.  CtMen^  Otjection  to 
because  I  am  not  dealing  with  this  case  ias  a  contempt,  ^^^^|[^ 
but  inquiring  whether  the  PlaintSBT  can  obU  upon  a  waiverd  hj  ^ 
court  of  equity  to  interpose  hreoi  ntanuj  looking  to  what  "**™°*8 
has  been  done,  even  supposing  there  was  ho  such  rule 
of  Court    If  there  has  been  such  a  rule,  this  Court  will 
say,  I  will  n6t  enter  into  the  consideration  whether  you 
ctth  tevoke  the  authority  or  not,  because  if  you  have 
attempted  to  do  so  you  cannot  do  it  widiout  a  contempt 
of  Court,  and,  for  the  purpose  of  the  present  motion^ 
It  is  enough  to  say  that,  if  you  have  been  guilty  of  a 
oOAtempt,  you  cannot  come  here  for  relief;  if  you  had 
submitted  to  the  rule,  I  dont  know  whedier  you  could 
h&ve  been  compelled  to  perform  the  award;  but  you  Revocation  of 
Cfuanot  come  to  complain  when,  contrary  to  your  en-  Qf  an^ariSS^ 
gag^ent  with  the  Court,  you  have  thought  proper  to  tor,  the  sub- 
vidtetethe  rule.    The  question  is,  whether,  upon  any  ^hose  award 

nodon  of  revocation,  a  court  of  equity  is  to  stm  in  and  has  been  made 

t        1  1  1  /o   rrn  .     anile  of  court, 

say  there  has  not  been  a  good  award  r   The  answer  iS)  u  a  contempt. 

you  have  attempted  to  revoke,  and  if  you  have  revoked, 

we  h&y/e  done  with  you ;  but  if  you  have  fililed  in  that 

attempt,    you  should   not  Jbave  acted  on  your  own 

O^&iOkl,  but  should  have  gone  on  under  the  reference ; 

you  were  tol^  what  the  q^inion  of  the  aibitrator  wan^ 

and  it  is  entirely  your  ovm  feult. 

It  is  said,  the  award  is  not  good  because  the  audiority 
wfts  revoked :  my  answer  is,  that  if  it  is  revoked  at  law, 
I  could  not  have  considered  it  as  revoked  in  equity, 
whether  it  ^tras  made  a  rule  of  Court  or  not.  If  the 
award  was  not  enforced,  this  Court  would  leave  the 
parties  to  deal  mth  the  matter  at  law;  and  if  at  law 

you 
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HAECOUaT 

V. 

Ramsbottom. 

Revocation  of 
asulunisnon 
to  arbitration 
niajy  under 
circumstanceSy 
though  good 
at  law,  be  bad 
in  equity. 


Onepartjr 
having  inef- 
fectually at* 
tempted  to 
revoke  his 
submission, 
and  refused  to 
attend,  the  ar« 
bitrator  may 
proceed  ex 
parie^  without 
giving  him 
notice,  semb^ 


you  con  restrain  them  from  selling  these  estates,  do  it; 
but  you  have  no  equity  to  come  here.  Supposing  the 
revocation  to  be  good  in  law,  this  is  a  case  in  which 
a  court  of  equity  would  not  act.  I  am  not  saying  it  is 
good  at  law,  but  I  agree  entirely  that  it  is  bad  in  equi^, 
under  these  circumstances.  If  so,  what  is  the  case  of 
the  Plaintiff?  He  has  said,  for  many  reasons  stated  in 
the  deed  of  revocation,  I  have  revoked  the  authoritj: 
Mr.  CuUen  says,  you  cannot  Now,  when  a  par^  in- 
forms the  arbitrator  that  he  revokes  his  authori^,  if  die 
arbitrator  is  of  opinion  that  his  authority  is  gone^  he  has 
nothing  more  to  do  with  it;  but  if  the  arbitrator  thinks 
he  has  no  right  to  do  so,  and  the  party  will  not  submit, 
is  that  to  stop  him  ?{a)  Supposing  his  (pinion  to  be 
right,  that  his  authority  is  not  revoked  in  equity,  see 
what  the  consequences  would  be;  because  one  party 
says  it  is  revoked,  then,  although  it  is  matter  of  justice 
to  the  other  party,  yet  the  arbitrator  is  not  to  hear  him 
on  the  other  parts  of  his  case;  but  is  to  say  at  once, 
^is  party  will  not  let  me  go  on;  or  he  is  to.say,  I  will 
decide  upon  the  case  of  a  person  who  has  not  brou|^t 
before  me  the  whole  of  it.  It  is  impossible  to  maintain 
that.  Unless  he  proceeds  ex  parte^  the  other  will  be 
shut  out  from  stating  his  case,  except  as  to  what  has 
already  passed.  It  is  not  of  importance  whether  notice 
was  or  was  not  given.  It  b  said  ihat  at  the  meetii^ 
of  the  22d  Decemba-f  Mr.  C.  was  not  at  his  chambers, 
and  the  person  sent  on  the  part  of  the  Plaintiff  waited 
there ;  but  it  was  not  for  the  purpose  of  attending  him 
on  the  arbitration,  but  to  tell  him,  by  letter,  that  the 
Plaintiff's  solicitor  would  not  attend  him,  because  he  said 
he  had  no  authority.  How  could  it  be  expected,  after 
that,  or  how  could  it  be  necessaiy  in  point  of  law,  to 
give  notice  of  subsequent  meetings  to  parties  who  had 


(a)  Vide  fVoody.  Leake,  12  Fe9.  4i9 
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declared  they  would  not  attend?    Does  not  the  re-        1820. 
vocation  authorise  the  arbitrator  to  conclude  that  he     ^     - 
will  not  attend.     I  am,  therefore,  of  opmion,  it  strict-  ,. 

ness  be  insisted  on,  I  have  no  right  to  prevent  this  sale.  Ramsbottok. 
I  do  not  mean  to  say,  if  a  fair  offer  is  made,  I  will  not 
prevent  them  from  taking  advantage  of  a  mistake  in  the 
proceedings ;  but  what  is  asked  of  me  is,  that  on  the 
29th  of  June  1820, 1  should  put  the  parties  in  the  same 
situation,  as  they  were  in  1815,  and  that  without  an 
affidavit  admitting  or  acknowledging  what  is  due,  but 
leaving  it  in  its  former  state  of  uncertainty:  it  is  im- 
possible to  interfere  under  such  circumstances. 

No  ofier  of  terms  being  made,  the  injunction  was 
dissolved. 


DAWS  V.  BENN.  Rolu. 

June  S7, 2S. 

ITHHE  bill  was  filed  in  June  1815,  by  the  lessee  of  the  The  vicar  isa 

impropriate  rectory  of  Bedfont  in  Middlesex^  for  necessary 
an  account  of  the  tithe  of  seed  tares  grown  in  the  years  for  tithes,  b^ 

1813  and  1814,  on  a  farm  occupied  by  the  Defendant  the  impropri- 

'  r  /  ate  rector 

in  the  hamlet  of  HaUoUj  being  a  part  of  the  parish,  against  an  oc- 
The  defence  was,  that  the  tithe  in  question  was  vicarial,  the  drfencc"* 
The  Defendant  said,  that  in  1812,  the  first  year  of  his  made  is^that 
holding  the  farm,  he  had  sufiered  the  Plaintiff  to  set  quesu'on  are 
oat  and  take  the  tithe  of  his  seed  tares ;  a  demand  was  payable  to 
afterwards  made  by  the  vicar,  to  whom  he  paid  the 
value  for  the  years    1813   and  1814,  (amounting  to 
about  Sh  I5s»)  conceiving  him  to  be  entitled. 

It  appeared  that  some  time  before  die  commencement 

of  the  suit,  an  action  had  been  brought  in  the  Common 

Vol.  I.  L 1  Pleas, 
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1820.  Pleas,  by  the  Plaintiff  against  the  Defendant  for  the 
same  matter.  It  was  tried  upon  admissions  agreed  to  on 
both  sides,  and  the  result  was,  that  the  Plaintiff  was 
nonsuited.  This  arose,  as  the  Plaintiff  alleged,  from 
the  admissions  having  been  drawn  so  as  to  state  the 
question  to  be,  whether  the  tithe  of  seed  tare  was  a 
great  or  small  tithe,  excluding  him  from  going  into 
evidence  to  prove  a  custom  of  rendering  tfaem  to  the 
recttH*. 

On  the  answer  coming  in,  the  bill  was  amended,  by 
adding  the  vicar.  Dr.  Whitfieldj  as  a  Defendant; 
the  cause  then  proceeded,  and  witnesses  were  ex- 
amined. After  it  was  set  down  for  hearing,  the  vicar 
died,  npon  which  the  Plaintiff  obtained  an  order  that 
it  should  stand  over  to  enable  him  to  revive ;  this  was 
afterwards  thought  unnecessary,  and  the  cause  was 
restored  to  the  paper  \iatli  only  the  original  De- 
fendant. 

On  the  cause  coming  on,  it  was  objected  that  the 
present  vicar,  and  the  representative  of  Dr.  JVhiffddf 
should  be  parties. 

Mr.  Wetherellf  Mr.  Boupell^  and  Mr.  Sidehottom^  for 
the  PWntiff. 

It  must  be  admitted  that  it  has  beea  a  fi^aent  {Hrae* 
tice  in  suits  by  vicars,  to  make  the  rector  a  De^dant, 
and  vice  versd,  a  practice  whidi  was  followed  in  thk 
case  in  amendbg  the  bill.  But  it  is  understood  that 
the  Court  of  Exchequer  has  lately  reccmsidered  the 
grounds,  on  which  the  practice  was  supposed  to  stand. 
In  Williamson  v.  Lord  Lofisdak  (a\  the  Lord  Chief 
Baron  decided,  that  tlie  impropriator  should  not  be 

[a)  \  Darnel^  \n. 

made 
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made  a  party  to  a  bill,  by  a  vicar  against  the  occupiers,  1820. 
and  that  he  should  have  demurred.  In  another  case  of 
Petch  \.  DaU(m{a\  January  1819,  the  bill  was  by  a 
vicar,  and  the  Defendant  the  occupier,  insisted  that  the 
rector  was  entitled  to  the  tithes  in  question;  the  rector 
also  claimed  them,  but  the  Lord  Chief  Baron  expressed 
an  opinion  that  he  was  an  unnecessary  party.  (6) 

Vifioti  principle,  there  is  no  resisoix  why  th^  PUidtiff 
ihottld  not  prosecute  a  mere  personal  demand  agaittsft 
the  occupier  alcMie.  The  suit  does  not  a£fect  the  inherit- 
ASMe,  and  can  decide  nothing  as  to  the  right,  so  as  to 
bind  any  party  in  a  future  suit  If  the  vicar  be  a  De- 
ftndant,  no  decree  can  be  made  against  him,  nothing 
k  prayed  against  him;  and  if  it  should  turn  out  that  h^ 
im  entitled,  the  Comrt  cannot  Compel  payment  by  the 
OMiirier  to  hun,  as  no  rdief  cftn  be  given  between  Co- 
cktodants ;  Nmman  v.  Kent  (c),  trhert  that  wa^  done^ 
hm  ainee  been  reversed  on  appeal.  Thus  the  oceuplef 
flight  always  raise  a  contest  between  the  tectot  find 
vkOff  whidi  the  Conrt  could  not  in  that  tftih  net  at  f&t. 
It  mty  be  said  that  the  occupier  in  these  cases  should 
Bot  btf  obliged  to  prove  the  vicar^s  rfght,  but  ought  to 
iMmi  his  assistance  in  the  defence ;  that  objection,  hoW" 
m^f  applies  more  strongly  to  the  case  of  a  biU  agaln^ 
A  tenant,  when  it  is  never  required  that  the  landlofd 
ihould  be  joined,  though  his  right  Is  fit  stake,  and 
though  the  evidence  is  generally  in  his  power;  besides^ 
the  Plaintiff  might  proceed  by  an  fiction,  in  which  the 
Defendant  must  depend  upon  his  own  resources  only. 
In  the  present  case,  no  advantage  Can  aris^  from  bring- 
ing the  tepresentative  of  the  Ifite   vlcfif    b^foi'e  (h6 

(a)  Reported  as  to  the  other  points  in  ePfief,  iSH. 

(b)  See  also  Wiiliams  y.  Price,  1  Dan,  15^  4  Price,  156.,  where 
the  same  opinion  is  expressed  by  his  Lordship^ 

(c)  1  Mer.  840. 

LI  2  Court; 
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1820.  Court;  he  is  only  interested  to  so  small  an  extent,  as 
not  to  be  worth  contesting;  and  with  respect  to  the 
present  vicar,  he  has  no  claim  to  the  tithes  that  are 
the  subject  of  this  suit,  as  they  accrued  before  his 
induction. 

Mr.  Agar  and  Mr.  Phillimore  for  the  Defendant 

It  appears  from  the  Defendant's  answer,  that  the  Mly 
question  in  the  cause  is,  whether  the  tithes  claimed  in 
the  bill  are  payable  to  the  rector  or  the  vicar ;  now  it 
has  been  the  constant  practice,  in  such  cases,  that  the 
vicar  and  rector,  who  are  the  only  substantial  partiei, 
ahould  be  before  the  court  There  is  a  case  of  WaBU 
V.  Pain  and  UnderhiU  (a),  where  the  questicm  was, 
whether  the  tithe  of  grass  seed  belonged  to  the  vicar  or 
the  rector;  and  it  is  mentioned  in  the  note,  that  the 
vicar  not  hiaving  been  made  a  Defendant,  the  canse 
was  ordered  to  stand  over  for  want  of  parties,  the 
Plaintiff  paying  the  costs  of  the  day.  In  Clarke  v. 
Stapler  (6),  Steers  v.  Brassier  {c\  and  indeed  in  eveiy 
case,  so  circumstanced,  it  will  be  found  that  diis 
>  practice  has  been  followed.  It  was  followed  in 
this  instance  at  first,  and  the  Plaintiff  has  only  been 
induced  to  relinquish  it  by  the  cases  before  the  Lord 
Chief  Baron,  which  must  have  been  decided  cm  their 
particular  circumstances.  It  is  true  that  the  suit  does 
not  affect  the  inheritance,  but  the  principle  is,  that  as 
tjie  rector  and  vicar  are  claiming  the  same  identical 
thing,  namely,  the  tithes  for  certain  specified  years, 
the  Court  will  not  decide  the  right  to  that  thing  in  the 
absence  of  either.  No  difficulty  arises  from  the  deadi 
of  the  late  vicar ;  there  fnust  be  a  supplemental  biO 
against  his  successor. 

{a)  S  GwUi.  749.    Com.  JRep.  635. 

(6)  3  GwiU.  996.  (c)  8  GwUL  749. 

Tke 
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The  Master  of  the  Rolls.  1820. 

From  the  very  great  learning  of  the  Lord  Chief  Baron, 
and  his  long  experience,  particularly  in  subjects  of  this 
nature,  an  opinion  expressed  by  him  is  entitled  to  very 
great  weight  and  consideration,  and  ought  not  to  be 
disturbed.  But  has  he  laid  it  down  universally,  that 
in  no  case  of  a  bill  by  a  rector  for  tithes,  is  the  vicar  to 
be  made  a  party  ?  I  do  not  collect  that  he  gave  any 
Bucb  opinion.  He  expressed  a  general  leaning  against 
making  him  a  party,  and  in  those  two  cases,  on  their 
IMurticular  grounds,  he  thought  it  unnecessary;  but  he 
was  not  called  on  to  decide  the  general  question,  and  it 
did  not  arise,  as  it  does  now,  upon  a  preliminary  ob- 
jection, but  after  the  hearing,  and  it  cannot  therefore 
be  considered  that  he  meant  to  determine  it  generally. 
It  is  not  contended,  on  the  other  side,  that  the  vicar 
must  universally  be  a  party,  that  the  Court  can  never 
decide  without  him.  Such  a  rule  would  be  very  incon- 
venient, for  this  being  an  usual  mode  of  recovering  tithes, 
and  as  the  suit  often  involves  no  question  of  right, 
itwoidd  be  quite  unnecessary, 'and  would  only  be  to 
load  the  proceedings  with  additional  expence.  We 
'must  not,  therefore,  have  it  understood,  that  there  is 
any  general  rule  always  to  make  the  vicar  a  Defendant ; 
but  the  question  is,  whether  there  is  any  rule  against 
it,  whether  there  is  no  case  where  it  ought  to  be  done, 
and  I  do  not  find  this  to  have  been  decided  by  die 
Ix)rd  Chi^f  Baron. 

In  the  first  place,  such  n  rule  would  be  contrary  to 
that  principle  which  governs  all  the  practice  as  to  parties 
to  proceedings  in  courts  of  equity,  nr.,  that  all  persons 
materially  interested  in  the  subject  matter  of  the  suit, 
should  be  joined  in  it,  in  order,  as  Lord  Redesdale  {a) 

(a)  P  15U 

Lis  expresses 
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expresses  it,  ^^  that  the  Court  may  be  enabled  to  do 
Qompltta  justipe>  by  deciding  upon  and  settling  the 
rights  of  ail  persons  interested,  and  that  the  orders  of 
the  Court  m»y  be  safely  e^tecuted  by  those  who  ar^ 
eompeUed  to  obey  them,  and  future  litigation  may  be 
pverentedi'^  Now,  when  the  suit,  like  the  present, 
inroheB  a  question  of  right  between  the  rector  and 
Tioar,  can  it  do  complete  justice  by  settling  the  rights 
of  all  persons  to  the  subject  matter,  in  the  absence  of 
one  who  is  directly  interested  ?  The  Defendant  would 
not  be  safe  in  paying  to  the  Plaintiff  if  the  Court 
should  decree  it,  as  he  would  be  liable  to  a  suit  by  tfa^ 
vicar  for  iJie  same  identical  thing.  It  would  seem, 
dttnefiire,  on  principle,  that  when  the  abstract  right  is 
in  dispute,  the  question  being  between  the  rector  and 
mar,  and  it  being  a  matter  of  indifference  to  the 
0eci«pier  to  which  of  them  he  accounts,  that  then  the 
ji€9it  should  be  a  party. 

Witii  respect  to  the  authorities,  fVallis  v.  Pain  is  di- 
rectly in  point;  there  the  Exchequer,  duringthe  time  of 
Lord  Chief  Baron  Comyn,  no  mean  authority,  determined 
the  very  point  The  bill  was  by  the  lessee  of  the  impro- 
priator, and  the  question  being  really  between  him  and 
the  vicar,  the  cause  was  ordered  to  stand  over,  that 
the  latter  might  be  madje  a  party,  the  Plaintiff  paying 
die  costs  of  the  day.  Then,  as  here,  the  tithe  was  at 
stake,  and  unless  that  decision  was  entirely  wrcmg^  this 
cause  ought  to  stand  over  for  the  same  purpose.  It 
appears  that  the  practice  has  since  prevailed  in  Clarke  t. 
Stapler^  and  in  many  other  cases;  and  it  is  admitted 
by  the  plaintiff's  counsel,  gentlemen  who  have  had  great 
experience,  that  tliey  have  been  accustomed  to  consider 
it  necessary  that  the  vicar  should  be  introduced  as  a 
party,  when  the  title  is  at  stake.  This  shows  what  the 
practice  has  been^  and  that  the  case  of  WdUis  v.  Pain  and 

and 
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UndethiU  was  always  follow^.     The  Lord  Chief  Baron        1 890. 
mentions  it  to  have  been  agreeable  to  the  c^nnioa  d     *^  7>' 
Lord  Chief  Baron  E^e,  a  judge  for  whom  I  shall  ol*  «. 

ways  feel  the  greatest  deference,  for  a  sounder  and  better 
lawyer  never  existed.  He  who  never  lighdy  decided  any 
thing,  would  not  have  called  on  counsel  to  make  another 
person  party,  without  havmg  well  considered  it,  and 
unless  he  had  a  fixed  belief  that  it  was  necessary. 

Thus  much  for  the  authorities  up  to  this  time^  and 
to  them  ere  now  opposed  the  two  cases  before  the 
Lord  Chief  Baron.  In  those  pardcular  cases,  he 
thoDgfat  the  rector  need  not  be  joined ;  this,  however, 
prores  nothing  as  to  any  general  rule.  I  cannot  think 
he  meant  to  overrule  all  those  authorities.  I  should 
fed  great  difficulty  in  deciding  so  here,  if  I  understood 
that  to  have  been  his  intention.  I  think  he  must  have 
meant  to  confine  his  observations  to  the  individual  cases 
before  him. 

-  It  seems  to  me  that  there  can  be  no  case,  where  it  is 
more  fit  to  have  the  vicar  a  party  than  the  present,  and 
that  if  it  is  not  necessary  here,  it  never  can  be.  The 
Defendant  Benn^  the  occupier,  does  not  dispute  that 
he  had  titheable  matters,  but  says,  that  he  has  already 
paid  for  them  to  Dr.  Whitfield^  the  late  vicar,  who 
diowed  him  an  opinion  of  counsel  in  favour  of  his  right 
to  them,  as  a  part  of  the  small  tithes,  to  which,  as  is 
stated  on  the  face  of  the  bill,  he  was  entitled.  The 
answer  also  says,  that  the  question  has  been  already 
decided  in  a  court  of  law,  for  discussion  in  which  it  is 
very  proper,  being  a  legal  question.  It  was  tried  by 
Consent  on  admissions  in  the  shape  of  an  action  against 
the  occupier,  but  for  the  pui^pose  of  deterrainuig  the 
general  right;  the  Defendant  says,  that  on  the  action 
coming  on,  the  learned  Judge  was  of  opinion  that  tills 

L  1  ♦  W»8 
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1820.  was  not  a  great  dthe,  and  therefore  belonged  to  the 
vicar,  and  the  plaintiff  was  nonsuited.  It  is  alleged 
that  this  was  by  reason  of  a  mistake  in  the  manner  in 
which  the  admissions  were  worded,  it  being  put  as  a 
general  question  whether  it  was  great  or  small  tithe ; 
the  Plaintiff  says,  he  came  prepared  to  prove  a  coii* 
stant  perception,  and  that  whatever  might  be  the  general 
law,  there  was  here  an  usage  that  decided  it,  whidi 
evidence  the  Judge  thought  could  not  be  received,  and 
he  was  therefore  turned  round.  It  is  contended,  that 
though  the  vicar  is  entitled  to  the  small  tytbes,  and 
supposing  this  to  be  in  its  nature  a  small  Qrthe,  stiH 
that  he  is  not  to  take  this.  That  may  by  possibili^  be 
the  case,  for  the  endowment  may  have  an  exception  of 
this  particular  species  of  tythe,  and  the  usage  would 
be  evidence  of  it ;  but  it  is  a  very  di£Scult  case  to  make 
out,  for  it  may  be  an  usage  founded  on  a  mistaken 
notion,  as  has  often  happened  in  simUar  cases.  It 
would  therefore  be  necessary  to  look  at  the  usage  with 
great  caution,  and  to  examine  it  accurately,  to  see 
whether  it  has  not  originated  in  mistake,  particularly  in 
a  case  where  it  is .  admitted  that  the  vicar  is  entitled  to 
the  small  tithes,  {a) 

After  this  action  at  law,  the  present  bill  is  filed ;  this 
is  the  second  suit  that  the  occupier  is  subjected  to ;  and 
it  is  very  hard  upon  him  to  be  thus  harrassed,  without 
having  the  real  question  decided,  that  he  may  be  made 
safe  in  paying  to  one  of  the  parties.  In  such  a  case,  to 
determine  it  behind  the  back  of  the  vicar  would  be 
doing  nothing :  he  will  not  be  bound,  and,  besides  that, 
he  may  have  in  his  possession  all  tlie  evidence  required 
by  the  Defendant,  and  though  it  may  be  said  that  fay 


(a)  The  statement  in  tbe  bill  was,  that  the  impropriator 
titled  to  all  the  tithes,  (**  except  certain  small  tithes  only,  to  wfaich 
the  yicar  of  the  sqid  parish  is  entitled.**) 

subjHgha 


^^^^.SJIUtaaLif^ 


(«)  Oo  a  bill  by  a  lay  impropriator  agninst  an  occupier,  it  was 
held,  that  a  portionist  to  whom  the  defendant  insisted  that  the 
tythes  which  the  plaintiff  claimed  were  payable,  must  be  a  party. 
Hooper  y  Leikbridge^  Bmb,29\.i  et  vide  Bailey  v.  Worraii,  Gwilt. 
^t.  Btmb,  US. 

The 


BlilfN. 
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subpcma  he  may  be  made  to  produce  it,  yet  we  all  1820. 
know  the  difficulty  of  that  course  of  proceeding ;  even  Daws 
if  you  know  what  documents  there  are,  so  as  to  be  able  _  r. 
to  specify  them,  it  may  then  be  a  question  whether  he 
can  be  obliged  to  produce  them.  It  is,  therefore,  highly 
necessary,  if  the  Plaintiff  will  agitate  the  question  again, 
that  he  should  do  it  in  a  manner  in  which  the  right  may 
be  determined.  It  will  not  otherwise  answer  even  his 
purpose,  for  he  does  not  institute  the  suit  for  the  sake 
of  the  SL  1 5s.  but  to  have  tlie  right  decided,  and  this 
ean  only  be  done  between  the  parties  who  contest  it. 
Accordingly  the  bill  states  the  claim  of  the  vicar,  puts 
it  in  issue^  and  makes  him  a  Defendant.  And  can  the 
Court  now  allow  the  suit  to  be  decided,  behind  the  back 
of  the  person  chiefly  interested,  and  when  the  Defendant 
has  proceeded,  relying,  as  he  probably  may  have  done, 
on  its  being  the  vicar's  case,  and  therefore  trusting  to 
faim  to  produce  proper  witnesses  to  support  it?  On 
this  idea  publication  passes,  and  then  at  the  hearing  the 
Plaintiff  turns  round  and  says  that,  though  he  first 
thought  the  vicar  was  a  necessary  party,  he  will  now 
omit  him.  I  think  his  first  opinion  was  right,  and  the 
latter  mistaken,  being  grounded  on  a  particular  decision, 
without  referring  to  the  difference  of  the  cases. 

In  this  particular  instance,  I  think  the  vicar  should 
be  a  partjr.  As  the  sum  is  so  small  you  may  dispense 
with  the  representatives  of  tbe  Inte  vicar;  but  as  we 
must  decide  on  the  right  when  the  cause  comes  to  a 
hearings  the  present  vicar  must  be  before  tlie  Court,  (a) 
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Daws 

V, 
BSMN. 


The  Defendant's  counsel  declined  to  wdve  making 
the  representatiye  of  the  late  vicar  a  party,  as  it  wcnild 
destroy  the  right  to  his  costs ;  and  the  usual  order  was 
therefore  made  for  the  cause  to  stand  over  for  want  of 
parties,  the  Plaintiff  paying  the  costs  of  the  day. 

Reg.  Lib.  A.  1819.  fQl.tl4«. 


Rolls. 
June  88. 

Account 
against  the^ 
rqtresentative 
oftenant  for 
life,  without 
unpeachment 
of  waste,  of 
dilapidations 
permitted  by 
nim  in  and 
about  the 
mansion- 
house  refused. 


The  Marquis  of  LANSDOWNE,  and  othen,  v.  The 
Marchioness  Dowager  of  LANSDOWNE. 

npHIS  cause,  reported  in  1  Mad.  116.,  mi  the  aigo- 
"^  ment  of  the  demurrer,  now  came  on  to  be  heard; 
an  account  was  directed  of  the  equitable  waste  ooon- 
mitted  by  the  late  Marquis;  it  wa^  agreed  that  his 
estate  should  bear  the  interest  of  the  mortgages  iq»  to 
the  day  of  his  death,  and  should  receive  an  apportun- 
ment  of  the  rents.  The  ^only  question  that  remained 
was  that  of  the  account  prayed  by  the  bill  of  the  dil^ir 
dations  permitted  in  and  about  the  mansion-honse. 


Mr.  Shadwell  and  Mr.  Clayton  for  the  Plaintiffs. 

In  the  case  of  Parteriche  v.  Patxl€t{a\  it  is  laid 
down  by  Lord  Hardwicke  that  a  tenant  for  life,  without 
impeachment  of  waste,  must  keep  in  repair  the  houses 
of  the  tenants,  and  he  was  accordingly  charged  with  the 
expences ;  the  doubt  there  seems  to  have  been,  whether 
the  obligation  to  repair  extended  to  the  housed  of  the 
tenants,  to  which  the  same  considerations  do  not  apply 
as  to  the  mansion.     If  then  this  obligation  exist,  the 

(o)  S  Aii.  565.    The  inaccuracy  of  the  report  of  this  case  k  ob- 
senred  on  by  Lord  Rcdcsdaie  in  CSman  y.  Cooke,  1  Sck.  4  L^.  55. 
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only  remedy  to  enforce  it  is  in  equity.  In  Caldwall  v. 
Baylis  {a)  an  injunction  was  granted  against  permbsive 
waste,  and  in  a  late  case  of  Lord  Ormond  v.  Kinners- 
ley{b)j  the  Vice-Chancellor  held,  that  an  account  of 
waste  might  be  decreed  on  the  principle  of  considering 
the  tenant  for  life  as  holding,  subject  to  an  implied  trust 
to  exercise  his  rights  without  injury  to  the  remainder- 
man ;  this  principle  applies  to  permissive  as  well  as  to 
Tolontary  waste,  and  would  entitle  the  Plaintiff  to  an 
accomit  of  both. 


1860. 

Marquis  ^ 
Lansdowne 

Marchioness 

Dowager 

Lanbdowni 


Mr.  Heald  and  Mr.  EUison  for  the  Defendants. 

There  is  no  instance  of  such  an  account.  In  Cold" 
XDoU  y.  Baylis  the  defendant  had  expressly  promised  to 
n^pair,  and  that  case,  therefore,  turned  on  different 
grounds.  The  cases  of  Lord  Castlemain  v.  Lord 
Cr(voen  (c),  and  Turner  v.  Busk  (rf),  are  express  autho- 
rities that  there  is  no  remedy  in  equity  against  per- 
qiissiye  waste,  {e) 

The  Master  of  the  Rolls  expressed  himself  to  be  " 
satisfied  that  no  account  of  the  dilapidations  could  be 
decreed,  observing  that,  with  respect  to  incumbents, 
the  law  was  otherwise,  and,  accordingly,  suits  against 
their  representatives  were  very  common;   but  no  in 
stances  of  such  suits  by  remaindermen  had  occurred. 


(a)  2  Mer.  408.  (3)  ilfoy  6.  1820. 

(c)  22  Vin.  Ab,  523.  tit.  Waste  ((/)  Ibid 

(e)  See  Wood  v.  Gaynon^  Amb.  595. 


^i  CAi^Eb  IN  CUAKC££11 

Kvu*.  JPAWISON  v.  ELLIS. 

^•I^MMVwii'  f  pUK  bill  wiu  fil^  to  compel  tbe  perfiMmaoce  of  an 
JjJI^i'lJ^/"  ttgr«eiiMe»i  filtered  into  by  tbe  Defisndant  JSffi^  to 

Jitt  uftwrwiMrd*  ^11   i4>  ilje   l>|iuiitiff  tfotne  houses  in  the  boroof^  of 

iS^M^iiriiiM  il'^ru/tm.    Tbtt  Defendant  Ellis,  by  his  answer,  ad- 

iK,m\4^m  iiiiii^i   tbti  Mfrtwrnenl  with  the  Plaintifl^   and  that  it 

0.  Ih  |)uriii*  wiM  ill  wriUiiK  i  but  he  stated  that  he  had  previoosly 

HHiitf  nf  ilitt^  ttiiltirmi  iiicu  M  contract  for  sale  of  the  same  premises  to 

I).  Imvliis  till)  Diikt)  of  Noifolkt  and  that  it  was  understood  be- 

wJmIwV  ^^"^^^  '*'"^  *"^'  ^'•'^  Plaintiff,  that  the  second  agreement 

jJIfiiSkl\  WW-  waai  HOI  lo  l>e  carried  into  effect,  unless  in  the  event  of 

BiTSlr  *    *'*»^  rt*  *'  1>«'»K  ttUndoned ;  he  had 
^MW^  \l\\^\\\\y  u\  iho  filing  of  the  bill,  executed 

v^'«M^«4'V^H^^  |MU^\UMU  U^  l)h>  first  contracts    Tlie  Duke  of  3 
|MjJ^^  >^N<Mi  ih«m  M^k>  a  iwty,  and  a  le-con 

SiJ^lSE!^     ^^^  ^^^  *i^^^  ^'  ^  l>efendant5  did  xA 


s\%MU>M  ^^  h^xt^  U^e<ll  made  upon  d»e 

)44I#nI  iv^  I W  an^smr  i>f  12S»w     It  vais  ai^nnrmfl  Ak 

1^^  S>rM  ixv)«kW  m^^  vT^euic* 


Ellis. 
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writing,  as  well  as  those  that  are  merely  verbal.     Ori-        1820. 

ginally,  before  the  statute  of  frauds,  all  parol  contracts,     *^  '"-  '^^ 

whether  written  or  verbal,  were  of  equally  high  autho-        ^  v. 

rity,  and  the  preference  must  have  depended  simply  on 

the  dates.     Now  the  words  of  the  statute  are  only 

negative ;  a  verbal  contract  cannot  now  support  a  suit 

or  action ;  but  for  every  other  purpose  it  remains  the 

same  as  before.     It  may  be  used  for  defensive  purposes, 

and  this  Court  still  considers  it  as  equally  binding  on 

the  conscience  of  the  parties ;  Ellis  was,  therefore,  bound 

in  conscience  to  complete  the  first  in  preference  to  the 

second  contract;  and  the  Duke  having  now  the  legal 

estate,  cannot  be  deprived  of  it;  for  though  he  took  it 

with  notice,  yet  it  was  only  notice  of  an  equity  to  which 

Ins  own  was  preferable,  so  long  as  he  did  not  appear  in 

die  character  of  a  plaintiff. 

Mr,  TronoeTy  in  reply,  admitted  the  doctrine  con« 
tended  for  on  tKe  other  side;  and  relied  solely  on  the 
evidence  not  establishing  any  pre-existing  contract  be- 
tween the  Defendants. 

The  Master  of  the  RoUsy  in  the  course  of  his  judg- 
ment, said  he  thought  that  the  point  made  by  the  De- 
fendant's counsel  had  been  rightly  conceded,  and  that 
the  question  was,  therefore,  one  of  fact  only;  viz. 
whether  the  treaty  between  Ellis  and  the  Duke  of  Nor^ 
JbUc  had  ripened  into  a  contract  or  not;  and,  after 
going  through  the  evidence,  His  Honor  arrived  at  the 
conclusion  that  it  had  rested  only  in  treaty,  and  that  no 
actual  agreement  had  been  made ;  he,  therefore,  decreed 
a  specific  performance,  and  a  conveyancie  to  the  Plaintifi^. 


On  the  discussion  of  the  question  of  costs,   Mr. 
WeUiereU  proposed  to  read  the  Duke's  answer.    Mr. 

Bmpell 


526 


CASES  IN  CHANCERY. 


Dawson 


1820.        Roupell  objected,  on  the  ground  that,  though  a  peer's 
answer  was  taken  upon  his  protestation  of  honour,  yet 
17.  when  his  statements  were  made  use  of  as  evidence,  it 

Elus.        ^^  necessary  that  they  should  be  upon  oath. 

The  Master  of  the  Rolls,  said  he  should  certainly 
receive  it  (a) 

The  answer  was  accordingly  read;  but,  after  hearing 
it.  His  Honor  made  the  decree,  with  costs,  against  the 
Defendants. 

(a)  See  Duke  of  HamUton  v.  Gerrard^  Prec.  in  Ch.  9S.  Meen 
y.SUmrtonyl'P.W.ue.  GUpin^f.Lady  Soulthmiqfi9m,lsFft,H$. 
ffawtil  V.  Gtorge,  I  Mad,  15« 


June  50. 


CURTIS  V.  AUBER. 
'    FLETCHER  v.  AUBER. 


Under  an  as- 
signment of  a 
ship,  and  her 
present  and 
future  cargo, 
freight,  and 
earnings,  by 


TN  the  year  1817,  the  Defendant  Auber  being  de- 

sirous  of  purchasing  a  ship  called  the  Ijocfy  JRaffUs, 

and  of  sending  her  with  a  cargo  to  India,  on  his  own 

account,  applied  to  Boehm  and  Taylor j  two  of  the  De- 

^.       -     v.     fendants  in  the  first  cause,  who  carried  on  business  as 
the  owner,  for  '  ^  . 

securing  to  the  East  India   agents,   to   advance  him  money  for  that 
momes^hich  P^T^ose,  which  they  consented  to  do,  upon  having  the 

they  had  ad- 
vanced, or  might  become  liable  to  pay,  on  account  of  the  vessel  and  her  cano^ 
which  they  had  famished  the  means  of  purchasing ;  the  assignees,  who  were  also 
the  ship's  agents,  held  entitled  to  retain  a  bill  which  was  given  for  the  purchase  of 
part  of  the  homeward  cargo,  and  was  remitted,  but  not  indorsed,  to  toem  by  the 
owner ;  notwithstanding  he  denied  that  it  was  remitted  in  payment,  and  stated 
that  they  had  not  paid,  and,  contrary  to  an  express  understanding,  had  left  him 
personally  liable  to  some  of  the  debts  incurred  in  fitting  out  the  vessel. 

And  an  injunction  which  had  been  obtained  by  the  assigneti^  restrunii^  an  aotioa 
of  trover  for  the  InU,  wm  continued  until  the  VtmDg, 

re-paymeDl 
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re-payment  thereof^    with    interest,    secured  as  after 
mentioned.    In  pursuance  oF  this  agrefement,  the  vessel 
was  assigned  by  a  bill  of  sale,  dated  the  18th  of  October 
1817,  to  Boehm  and  Taylor^  and  by  an  indenture  of  the 
same  date,  after  reciting  that  Auber  had  prevailed  on 
Boehm  and  Taylor  to  advance,  and  to  make  themselves 
liable  to    advance,    on  his    account,   divers  sums    of 
money,  on  having  the  same,  with  interest,  secured  by  an 
assignment  of  the  said  ship  and  goods,  her  freight  and 
earnings,  and  certain  policies  of  insurance,  which  had 
been  effected,  and  all  other  policies  which  might  be 
effected  thereon,  Avber  assigned  to  Boehm  and  Taylor 
all  the  goods  and  merchandize  laden  or  to  be  laden  on 
board  the  said  ship,   and  all  her  future  freight  and 
earnings,  and  the  policies  then  effected,  or  which  might 
thereafter  be  effected,  on  the  ship,  freight,  or  goods, 
and  all  monies  which  should  become  payable  by  virtue 
thereof  respectively,  subject  to  a  proviso  for  re-assign- 
ment of  the  premises  and  of  the  ship,  upon  payment 
by  Auber  to  Boehm  and  Taylor  of  all  monies  which 
they  had  advanced  or  paid,. or  become  liable  to  advance 
or  pay,  or  might  thereafter  advance  or  pay,  on  his  ac- 
count)  with  interest  at  5  per  cent.    Avber  sailed  in  the 
ship  horn  Londoti  to  Bencoolen,  in  Sumatra;  and  there 
invested  the  proceeds  of  the  outward  cargo  in  the  pur- 
chase of  a  homeward  cargo,  which,  according  to  his 
engagements,  'he  consigned  to  Boehm  and  Taylor j  who 
effected  four  several  insurances  thereon;  on  his  return, 
however,  he  put  into  the  Cape  of  Good  Hope,  and  there 
disposed  of  part  of  the  homeward  cargo  to  His  Majesty's 
Assistant  Commissary  General,  who,  in  payment,  drew 
B  bill  (Ml  the  Lords  of  the  Treasury  for  5546/.  15^.  6d. 
payable  to  the  order  of  Auber^  SO  days  after  sight     It 
was  alleged  that  this  bill  was  remitted,  by  Auber^s  di- 
rections, to  Boehm  and  Tai/lor,  to  be  applied  in  re- 
duction of  the  debt  due  to  them,  but  that  by  mistake 

he 
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1820.  he  had  omitted  to  indorse  it.  The  bill  was  duly  re- 
ceived by  Boehm  and  Taylor^  and  was  delivered  by 
them  to  Fletcher  and  Company,  who  had  been  chosen 
assignees  and  inspectors  of  their  estates  and  concerns, 
and  who  were  also  Defendants  in  the  first  cause,  and 
in  whose  possession  it  then  remained,  they  being  unable 
to  receive  the  amount,  although  the  bill  had  been  duly 
accepted,  in  consequence  of  Auber  not  having  indorsed 
it;  a  balance  of  22073/.  16^.  Sd.  was  still  due  in  respect 
of  Boehm  and  Taylor^s  advances  on  account  of  the  ship 
and  cargo. 

In  the  year  1818,  a  bill  of  sale  of  the  Lady  Raffles, 
ftnd  an  assignment  of  all  her  freight,  earnings,  and 
homeward  cargo,  and  all  policies  of  insurance  thereon, 
and  of  the  bill  of  sale  and  indenture  of  the  18th  of 
October  1817,  and  the  debt  due  from  Auber,  were 
executed  by  Boehm  and  Taylor,  for  securing  to  Cmiis 
and  Co.  the  balance  which  might  become  due  on  their 
banking  account 

The  bill  in  the  first  cause  was  filed  by  Curtis  and  Co.^ 
hnd  after  stating  the  above  facts,  and  charging  that 
Auber  refused  to  indorse  the  bill,  and  had  brought  an 
action  of  trover  for  it  against  Fletcher  and  Co.,  prayed, 
amongst  other  things,  that  the  Plaintiffi  might  be  de- 
clared entided  to  receive  the  proceeds  of  the  biQ  in 
reduction  of  their  debt,  that  Auber  might  be  decreed  to 
indorse  it,  and  might  be  restrained  by  injunction  fiom 
proceeding  in  the  action. 

The  answer  oi  Auber  admitted  the  general  allegations 
contained  in  the  bill,  but  stated,  that  it  was  understood 
between  him  and  Taylor,  that  tiie  money  advanced  by 
Boehm  and  Taylor  for  the  purchase  of  the  ship  and 
cargo,   was  to  be  worked  out  by  Defendant  in  the 

ooune 
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course  of  the  voyage  to  and  from  India^  that  the  goods  1820. 
were  mostly  ordered  or  purchased  by  Taifloi-^  and  that 
the  bill  of  sale  and  indenture  were  sent  down  to 
Plaintiff  at  Portsmouth  when  he  was  about  to  sail,  and 
that  he  took  it  for  granted  that  the  indenture  was  con- 
formable to  the  understanding  between  thc^m,  smd 
executed  it  upon  the  belief,  that  the  debts  incurred  in 
fitting  out  the  vessel  would  be  paid  by  Boeh.i  and 
Ta^OTj  according  to  their  agreement,  and  so  as  not  to 
leave  him  personally  liable  for  them  to  the  tradesmen, 
to  whom  he  was  a  strani^er. 

He  denied  that  the  homeward  cargo  was  consigned 
Id  Boehm  and  Taylor^  but  admitted  that  the  bill  in 
question,  with  others,  were  remitted  by  his  direction  to 
Boekni  and  TayUn-^  who  were  his  correspondents  and 
agents  to  the  ship,  to  be  placed  to  his  account;  he  also 
denied  that  he  omitted  to  indorse  tlie  bill  in  question  by 
mistake,  and  stated  that  he  expected  to  arrive  in  England 
before  the  vessel  iu  which  it  was  sent;  the  Lady  Baffles 
having  sailed  first,  and  that  he  did  not  indcise  the  biU, 
because  it  was  not  remitted  in  payment,  tliough  the 
remittance  was  admitted  to  be  general.  He  stated  that 
he  had  refused  to  indorse  the  bill,  becajjse  debts  to  the 
amount  of  5000/.,  on  account  of  the  ship  and  cargo, 
were  still  due,  for  which  he  was  liable  to  be  arrested^ 
although  Boehm  and  Taylor  had  engaged  to  pay  them ; 
and  that  it  was  on  the  faith  of  such  payment  being 
made  that  he  had  executed  tlie  assignment.  Another 
bill  was  also  filed  against  Aiiber,  by  Fletcher  and 
Company,  and  Boehm  and  Taylor,  and  an  injunction 
was  obtained  in  both  causes,  and  in  the  last  was  ex- 
tended to  stay  trial. 

On  the  coming  in  of  the  answer,  Auber  gave  notice  of 
a  tnotion  in  both  causes,  to  dissolve  the  injunction. 
Vol.  I.  Mm  Mr. Hart 
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1820.  Mr.  Hart  and  Mr.  Rotqfdl  in  support  of  the  motion. 

p.  The    Attorney   General    and  Mr.  Stephen    tar    the 

•^«"»-       Plaintifi  in  the  first  cause. 

Mr.  WethereU  and  Mr.  Pembertm  for  the  Plaintifi  in 
the  second. 

The  Lord  Chakcellob. 

This  action,  I  conceive,  is  an  acticHi  of  trover  against 
Fletcher  and  Company,  and  if  AtAer  could  recover  at 
law  against  that  firm,  of  course  be  could  against  CurtUj 
in  whose  hands  the  bill  now  appears  to  be;  aiki  what- 
ever equity  Fletcher  and  Company  have^  Curtis  nu^ 
nave  the  sam^  and  no  better.  The  injmictioii,  it  has 
been  argued^  upon  general  principle  ought  not  to 
stand,  because  the  same  question  may  be  determmcd  «t 
law;  but  I  do  not  subscribe  to  that  doctrine.  Thoe 
have  been  many  cases  in  the  hisUMy  of  our  courts  of 
equity  in  whidi  we  have  long  interposed  by  injandiott) 
before  courts  of  law  ever  interfered ;  and  what  the  ftttj 
asks  is,  that  a  court  of  equity  should  renoonoe  its 
jurisdiction  when  a  court  of  law  assumes  it.  I  feel, 
however,  no  inclination  to  dissdive  the  injunction  on 
this  ground,  because  the  question  would  be  wfaethcTf 
if  they  went  to  law,  and  Fletcher  and  Company  shoaid 
succeed  upon  equitable  considerations  in  retainitig  the 
bill,  there  might  not  still  be  equitable  circumstances 
behind.  Parties  must  blame  themselves,  if  the  Court 
does  not  act  upon  matter  so  thin  as  an  under* 
standing,  when  it  has  got  a  written  agreement  But, 
giving  Auber  the  benefit  of  it,  the  nature  of  the  trans* 
action  was  this:  Boehm  and  7ay2e^,  Auber  bong 
about  to  fit  out  this  ship  upon  a  voyage  to  the  East 
Indies^  which  all  parties  thought  would  be  pn^able, 
advanced  and  agreed  to  become  liaUe^  as  vppmn  by 

the 
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the  contract,  to  pay  what  might  be  necessary  tp  enable 
him   to  carry  this  into  execution.     There  is  nothing 
before  me  to  show  that  the  creditors  who  ^ypplied  the 
cargo  of  the  ship,  contracted  upon  die  credit  of  Boehm 
and   Taylor:  but  I   think   I   am  bound  to  suppose, 
irpm  the  comprehensive  terms  of  the  instrument,  that 
they  might  have  become  liable,  to  pay  certain  creditorip. 
Now,  if  they  have,  and  (here  is  a  loss  upon  the  voya^, 
can  I  work  out  of  this  contract,  upon  tjie  supposed 
meaning  of  the  parties,  that  this  was  to  be  a|i  ^v^nture 
of  profit  and  loss  for  Boehm  and  T^yHor^  and  x\9\  for 
Aubev;  if  not,  whatever  was  paid  by  them  in  consecjuepice 
of  that  liability  must  be  paid  by  him,    Thep  i(  \^  said  th^ 
Boehm  and  Taylor  ought  to  pay  the  creditors;  but,  if 
solvent,  Avher  ought  directly  to  pay  them :  wha(  equity 
then  has  he  to  withhold  mon^y  from  his  creditors,  with 
which  they  ought  tp  be  paid*  merely  for  the  circipty 
that  this  house  should  first  pay  themi  and  then  that  he 
should  hand  over  the  money  to  reimburse  th^m.     But 
I  go  further  upon  this  instrument,  the  express  contract 
is,  that  the  property  pledged  is  not  to  be  re-assigne4 
until  payment  of  every  thing  they  }iave  paid,  or  may 
become  liable  to  pay ;    these  are  the  terms  of  die  re- 
demption clause,  and  covenants  contained  in  the  deed, 
and  what  equity  has  he  against  its  express  stipulations  ? 
But  it  is  contended,  that  they  have  no  equity  to  retain 
the  produce  of  this  bill,  particularly  where  a  large  sum 
is  still  due  to  the  other  creditors  of  Avber.     Without 
enquiring  particularly  what  a  court  of  equity  does,  in 
order  to  subject  the  produce  to  the  same  liabilities  as 
the  converted  property,  consider  this  instrument  both 
as  to  its  l^al  and  equitable  efiect :  with  respect  to  its 
legal  operation,  it  has  been  determined  that  the  fiiture 
earnings  will  not  pass  (a) ;  in  one  case,  I  think,  it  was 

'  (a)  RMiuon  v.  Macd^nnellt  6  Mau.  ^  Sel,  S2S^  and  Mses  thera 

Ml9  9  hM 
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held  that,  although  you  might  assign  the  wool  thai 
growing  on  the  backs  of  the  sheep,  you  could  not  assign 
the  future  fleeces ;  but  still  it  was  a  good  equitable  assign- 
ment, and  rendered  the  future  earnings  liable  in  equity. 
Then  the  question  is,  is  this  not  part  of  those  earnings, 
and  are  they  not  included  in  the  assignment  ?  From 
the  agreement  it  is  obvious,  that,  as  between  the  owner 
of  the  ship  dealing  with  the  ship's  agents,  the  latter  were 
to  be  cloathed  not  merely  with  that  character,  but  were 
also  to  be  assignees  by  express  contract ;  that  they  were 
to  have  the  hold  which  they  would  have  by  being  such 
agents,  and  something  more.  Then,' being  agents,  th^ 
would  setde  their  accounts  with  the  owner  with  this  biQ 
in  their  hands,  and  if  the  balance  was  in  their  favour, 
a  court  of  equity  would  compel  this  indorsement,  with- 
out which  the  money  could  not  be  received.  In  the 
character  of  assignees,  they  would  say,  Anber  is  bound 
by  express  contract,  and  cannot  get  back  any  property 
put  into  their  hands  under  it,  without  reimbursing  than 
not  only  what  they  have  paid,  but  also  disengaging 
them  from  all  their  liabilities.  I  am,  therefore,  of 
opinion  that  this  injunction  must  stand. 


WIDDOWSON  V.  The  Earl  of  HARRINGTON. 

J^ENJAMIN  WIDDOJVSON,  who  was  entitled  in 
fee  to  certain  premises  held  of  the  manor  of  Sawln/t 


Rolls. 

Afaif  s.  4. 

Jufy5, 

In  a  writ  of 

intrusion  by  a 

remainderman 

or  reversioner  aRer  a  life  estate,  the  demaudant  must  ali^e  and  count  upon  an 

actual  seisin,  by  the  person  creating  the  life  etitatc  taking  the  esplees;  and  the  50 

years  allowed  by  statute  33  Hen,  8.  c.  2.  s,  3.  for  bringing  the  writ  is  reckoned  from 

that  seisin,  and  not  from  the  death  of  the  tenant  for  life,  or  the  commencement  of 

the  adverse  possession. 

Wnether  the  statute  21  Jac.  1.  c.  16.  extends  to  writs  of  entry  ?     Qu, 
Surrender  of  copyhold,  to  the  use  of  surrenderor  for  life,  remainder  to  the  use  of 
A.  for  life,  remainder  to  the  use  of  the  child  or  children  of  A.^  and  for  want  of  such 
issue,  to  the  use  of  S,    Sembie.    A.  takes  an  estate  for  life. 

On  a  Inll  to  be  admitted  to  a  copyhold  for  the  purpose  of  trying  the  right  to  it| 
the  Court  will  not  interfere,  where  the  plaintiff  is  barred  by  the  statute  of  liinit«tioni» 
or  where  he  doei  not  shew  a  primd  facie  title,  with  a  reasonable  [»x)9pect  of  sticcen. 
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in  the. county  of  Derby^  on  the  21st  of  April  1751,        1820. 
surrendered  them  into  the  hands  of  the  then  lord  of   ^^^^^^"  ^ 
the  manor,  to  the  use  of  himself  for  the  term  of  his  v. 

XliP  'Pari  t\€ 

natural  life,  and  after  his  decease,  to  the  use  oi  Elizabeth  YUnKWQti^v* 
Bobinsorii  for  her  life,  with  remainder  to  tiie  use  and 
behoof  of  such  child  or  children  as  should  lawfully  be 
b^otten  on  the  body  of  the  said  Elizabetfi^  by  any  hus- 
band she  might  happen  to  marry ;  and  for  want  of  such 
issue,  to  the  use  and  behoof  of  George  Widdtrwson^  son 
of  Samuel  and  Elizabeth  Widdcmson^  of  Belsthofpe,  in 
the  county  of  Nottingham,  his  heirs  and  assigns  for 
ever. 

After  this  surrender,  Benjamin  Widdamon  was  again  - 
admitted,  and  held  the  premises  till  his  death,  in  1752, 
when  Elizabeth  Bobinson  entered  into  possession  of 
them.  At  a  court  held  on  the  7th  of  May  1759,  she 
surrendered  them  to  the  use  of  John  TJiompson,  his 
heirs  and  assigns,  wlio  was  thereupon  admitted  tenant, 
for  the  pui-pose  of  sufiering  a  common  recovery;  a 
recovery  was  accordingly  suftered,  in  which  one  John 
Annible  was  demandant,  John  Thompson  tenant,  and 
Elizabeth  Robinson  vouchee;  and,  at  the  same  court, 
John  Annible,  John  Thompson,  and  Elizabeth  Robinson^ 
surrendered  tlie  premises  into  the  hands  of  the  Lord, 
to  the  use  of  the  said  Elizabeth  Robinson,  for  life,  with 
remainder  to  such  uses  as  should  be  expressed  in  her 
will  ;^  and,  in  default  of  such  will,  to  die  use  of  her 
right  heirs:  Elizabeth  Robinson  was,  thereupon,  re^ 
^admitted. 

In  the  ytar  176f>,  other  lands  were  allotted  to  Eliza* 
bcth  Robinson,  under  an  inclosure  act,  in  lieu  of  the 
premises  above-mentioned ;  the  premises  so  allotted 
were  by  the  act  to  be  held  of  the  manor  of  Savoby,  in 
like  manner,  and  for  the  same  estates,  and  interests  as 
^the  premises  in  respect  of  which  they  were  allotted. 

Mm  3  JEUzabeth 
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Elizabeth  Bobinson  died  in  the  month  of  Ncnmber 
17745  without  having  been  mamed,  and  having  devised 
the  Gopyhdd  premises  in  question  to  William  Bracks 
who  entered  into  possession  oftthem^  and  was  admitted 
tenant  in  May  1775.  He  died  in  1791,  npon  which 
Joseph  Hisiwalier,  to  whom  he  had  devised  the  pre- 
mises, was  admitted;  upon  whose  death,  hitestate,  in 
1806,  Susannah  Brack  Fittffooalter,  his  only  child,  and 
oustomary  heiress,  was  admitted  tenant.*  In  the  year 
1810,  she  sold  a  part  of  the  premises  in  qnestiim  to 
Thomas  Cltffbrd,  for  the  sum  of  210/.;  in  1811,  she 
sold  another  part  to  Luke  Shepherd,  for  the  sum  of 
362/.,  and  she  also  sold  a  small  piece  of  land,  the  re- 
mainder of  the  premises,  to  WilUam  Smithy  for  8/. ;  she 
surrendered  to  the  use  of  these  thtee  persons,  the  parts 
purchased  by  them  respectively,  to  which  they  were 
admitted. 


George  fViddamon,  the  person  named  in  tiie  sur- 
render of  the  21st  of  April  1751,  died  in  Jufy  1796, 
leaving  James  Widdowson,  his  eldest  son,  and  customary 
heir,  the  Plaintiff  in  the  present  suit. 


The  bill  which  was  filed  in  February  1814*,  against 
the  Earl  of  Han^ngion,  the  lord  of  the  manor,  and 
diffbrdy  Shepherd^  and  Smithy  the  persons  in  possession 
of  the  premises,  alleged  that  on  the  death  of  Elizabeth 
Bobinson,  without  issue,  the  Plaintiff's  father  became 
entitled,  but  tliat  he  was  ignorant  of  his  title,  and  that 
the  Plaintiff  had  not  discovered  it  till  lately.  The 
Plaintiff  stated  that  he  was  advised  that,  in  consequence 
of  the  length  of  time  that  had  elapsed  since  his  father's 
title  accrued,  he  could  not  recover  possession  of  the 
premises  except  by  a  plaint  in  the  nature  of  a  writ  of 
entry  sur  mtrusion,  but  that  he  was  unable  to  bring  any 
such  plaiht  until  he  should  be  admitted  a  tenant  of  the 
manor* 
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It  appeared  that  he  accordingly  attended  at  a  court       1820. 
held  on  the  3d  May  1813,  and  requested  to  be  i^dmitted    1. '"-  '^^ 
to  the  premises,    but  was  refiised   admission,  and  a  v 

minute  of  his  request  and  refusal  was  made  in  the  court  h^^iJ^yok. 
book  of  the  manor,  on  which  it  was  stated  that  the 
steward  had  refused  to  admit  the  claimant;  the  jury 
considering  that  there  ought  to  be  the  direction  of  some 
superior  courts,  before  an  admittance  was  granted  in  a 
case  so  novel  and  unprecedented. 

The  bill  prayed  that  the  Eari  of  Harrington^  the 
lord  of  the  manor,  might  be  decreed  to  admit  the 
Plaintiff  to  the  copyhold  premises  in  question,  the  De- 
fendant offering  to  pay  the  customary  fines  and  fees  on 
&ttch  admission,  and  that  the  Defendants,  Cliffbrd^  Shep^ 
herdl  and  Smithy  might  be  decreed  to  deliver  pos- 
session to  the  Plaintiff,  and  to  account  for  the  rents  and 
profits  during  the  time  they  had  respectively  been  ih 
possession. 

The  Defendant,  the  Earl  of  Harringtonj  by  his 
answer,  submitted  to  act  as  the  Court  should  direct 

The  Defendants,  Clifford  and  Shepherd^  insisted  on 
their  title  under  the  recovery  suffered  by  Elizabeth 
BobinsoHj  and  as  purchasers  for  a  valuable  consider- 
ation. They  claimed  the  benefit  of  the  statutes  of  limit- 
ations, and  submitted  that  the  Plaintiff  had  shewn  no  title 
to  relief  in  equity.     The  Defendant  Smith  disclaimed, 

Mr.  Home  and  Mr.  Wakefield  for  the  Plaintiff. 

The  title  of  the  Plaintiff  is  derived  from  the  surrender 
made  by  Benjamin  Widdorj^smiy  in  1751,  under  whiph 
there  can  be  little  doubt  that  the  Plaintiff's  father  took 
a  remainder  in  fee,  expectant  on  a  life  estate  in 
J^s^qbeth  Robinson^  and  subject  to  the  limitation  to  her 

Mm  4  9l»U(lren| 
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1820.        children,  which  failed  of  taking  effect     She,  however, 

2^^^^^     assuming  that  she  was  entitled  to  an  estate  tail,  suffered 

V.  a  recovery,  and  devised  the  premises;  and  since  ner 

J^l^"^*^^    death,  the  persons  claiming  under  her  will  have  held 

the  possession.  This  length  of  advei*se  possession  has 
debarred  the  Plaintiff  from  the  more  simple  form  of 
proceeding  by  ejectment,  and  he  is  obliged  to  have 
recourse  to  one  of  theuancient  remedies  furnished  by  the 
common  law.  ^ 

If  the  premises  in  question  were  of  freehold  tenure, 
the  Plaintiff's  proper  mode  of  proceeding  would  be  by 
writ  of  intrusion,  a  writ  given  to  the' remainder-man  or 
reversioner,  to  recover  the  possession  when  usurped  by 
a  stranger,  after  the  death  of  tenant  for  life*  The  limit* 
ation  to  this  action,  by  stat  32  H.  8.  c.  2.,  when  the 
right  accrued  to  the  demandant  himself,  is  thirty  years, 
but  when,  as  in  the  present  case,  he  sues  upo  i  a  title 
descended  to  him  from  his  ancestor,  it  is  fifty  years. 
The  Plaintifis  suit  will  therefore  have  been  commenced 
in  due  time,  it  not  being  more  than  forty  years  from  the 
death  of  Elizabeth  Robinson^  to  his  demand  of  admits 
tance  and  the  filing  of  the  bill.  ITiis  would  have  been 
the  process  if  the  land  were  freehold,  and  copyholders 
are  in  all  cases  entitled  to  remedies  analagous  to  those 
given  for  the  recovery  of  ft-eeholds,  by  plaints  in  the 
Lord's  Court,  in  the  nature  of  such  of  the  king^s  writs 
as  may  suit  the  circumstances,  {a)  The  Plainti£^  there- 
fore, may,  in  this  case,  recover  the  possession  by  a  plaint 
in  tlie  nature  of  a  writ  of  intrusion,  but  as  none  but 
the  tenants  of  the  manor  can  sue  in  the  Lord's  Court, 
it  is  necessary  that  he  should  first  be  admitted  pro 
forma.  The  refusal  of  the  lord  to  admit,  renders  the 
Plaintiff  unable  to  pursue  the  only  remedy  that  is  now 

(a)  Liltieton,  sect.  76.    Co,  Copt/holdf  sect.  51.    Brook  on  SiaL 
LimiUtiions,  p.  21. 

open, 
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opeOf  and  we  seek  to  compel  this  admittance  by  the        1820. 

decree  of  the   Court,  that  the  Plaintiff  may  be   put    „  ~' 

'^        ,  W1DDOW6OM 

m  a  situation  in  which  he  may  be  able  to  try  his  right  v. 

This  is  a  relief  to  be  granted  on  the  same  principle  on    HABWMaxoir. 

which  the  Court  acts,  in  removing  terms  out  of  the  way 

of  an   heir-at-law,  who  is  proceeding  by  ejectment; 

it  is  to  relieve  a  party  from  a  mere  formal  impediment 

which  prevents  his   title  from   being  fairly  discussed. 

The  other  part  of  the  relief  prayed  by  the  bill,  with 

respect  to  the  possession,  we  do  not  press  for,  being  a 

legal  title,  it  will  be  more  fit  for  the  jurisdiction  of  the 

other  Court. 

Mr.  Heald  and  Mr.  Matthews  for  -the  Defendants  » 

Shepherd  and  Clifford. 

As  &r  as  this  bill  prays  any  thing  against  the  De- 
fendants, the  present  owners,  it  is  merely  an  ejectment 
bill ;  that  part  of  the  relief  is  now  al  andoned,  and  the  bill 
must,  therefore,  be  dismissed  as  against  them.  With 
respect  to  the  other  part  of  the  relief,  before  the  Court 
proceeds  to  order  the  Plaintiff  to  be  admitted,  it  is 
necessary  to  enquire  whether,  when  admitted,  he  will 
be  able  to  support  the  action  that  he  proposes  to  com- 
mence, if  not,  the  admittance  will  be  useless,  and  the 
Court  will  of  course  not  lend  its  aid  to  an  attempt  that 
has  no  prospect  of  success,  and  where  its  interference 
must  therefore  be  useless,  Nesbitt  v.  Meyer,  {a) 

It  is  thus  necessary  to  enter  into  the  consideration  of 
the  Plaintiff's  title,  and  here  it  must  be  observed,  that 
being  merely  a  legal  title,  and  all  the  questions  arising 
on  it  being  of  a  nature  that  must  ultimately  be  decided 
in  a  court  of  law^  the  best  and  most  simple  course 
would  have  been  an  application  for  a  mandamus,  and 

{a)  1  Swan,  S2J. 

though 
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1820.       though  this  Court  entertains  a  jurisdiction  to  compel 

J^""""""'        admittance  to  cc^yholds,   yet  it  will  pause  befiwe  it 

V,  applies  it  to  a  case  more  adapted  to  aiiother  tribunal, 

Haulimoton.  ^^^  *^  ^®  instance  of  a  party  whose  long  delay  gives 
him  so  little  claim  to  indulgence.  In  Ash  v.  Bqgle  {8% 
the  assistance  of  the  Court  was  refused,  to  a  Plaintiff 
desiring  to  compel  the  lord  of  a  manor  to  receive  his 
plaint. 

The  first  question  with  respect  to  the  Plaintiff's  title, 
is  upon  the  effect  of  the  surrender  of  1751.  If  it  were 
necessary,  we  should  contend,  upon  the  authcxiQr  of 
Doe  V.  Applin  (&),  and  other  cases  of  that  class,  that  it 
conferred  upon  Elizabeth  Robinson  an  estate  tail,  and 
that  the  recovery  suffered  by  her,  has  therefore  defeated 
the  remainder  over,  but  on  this  point,  if  it  should 
become  material,  the  Court  would  probably  direct 
a  case. 

If  this  first  question  were  to  be  decided  ii)  the 
j^laintiff 's  favour,  the  next  enquiry  is,  what  remedy  he 
has  after  so  long  an  interval.  It  is  proposed  to  proceed 
by  writ  of  intrusion,  but  it  seems  very  doubtfiil  whether 
this  is  a  case  in  which  that  writ  will  lie ;  it  can  only  be 
used  after  the  death  of  tenant  for  life,  or  in  dower,  or 
by  the  curtesy,  where  they  die  seised  of  their  life 
estate,  (c)  But  it  appears  Uiat  when  the  tenant  for  life 
has  been  disseized  or  has  aliened,  the  remainder  man 
must  proceed  by  a  writ  of  formedon.  {d)  In  the  pre- 
sent case,  Elizabeth  Robinson  aliened  the  premises  to 
Thompson  for  the  purpose  of  suffering  the  recovery,  and 
took  back  a  new  estate ;  the  Plaiutifis  remedy  was  there- 
fore by  formedon  in  the  remainder,  and  as  the  limit- 

(fl)  1  Fern.  367,  (b)  4  T.lt.  S2. 

(c)  Fitz.  Nat,  Brev,  205.    Booth  on  Real  Jettons,  181. 

{0)  FUz.  N.  B.  217.    Booth,  151.    Bac,  Ab.  tit.  Formedon,  A.2. 
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ation  to  diat  action  is  by  the  statute  21  J.  !•  r.  16^  fixed        18Sa 

at  twenty  years  from  the  title  accruing,  the  lapse  of  time     -L    "^~ 

has  entirely  barred  him.  *  9. 

Tht  Bar!  ti 
liAmaiNOVoir. 
But  even  if  it  was  originally  open  to  the  Plaintififs  to 

haye  had  a  writ  of  intrusion,  that  fo^  of  proceeding  is 
also  barred  by  the  time  that  has  elapsed.  By  statute 
32  H*  8.  c.  9.  5. 2.,  it  is  enacted,  ^^  that  no  manner  of 
person  or  persons  shall  hereafter  sue,  hare  or  main- 
tain any  assize  or  mort-ancestor,  opsinage,  ayel,  writ 
of  entry  upon  disseizin  done  to  any  of  his  ancestors  or 
predecessors,  or  any  other  action  possessory,  upon  the 
[k}8session  of  any  of  his  ancestors  or  predecessors,  for 
any  manors,  lands,  tenements,  or  other  hereditaments, 
of  any  further  seisin  or  possession  of  his  or  their 
ancestor  or  predecessor,  but  only  of  the  seisin  or  pos« 
session  of  his  or  their  ancestor  or  predecessor,  which 
was  or  hereafter  shall  be  seized  of  the  same  manors, 
lands,  tenements,  or  other  hereditaments,  within  fifty 
years  next  before  the  te^e  of  the  ori^al  of  the  same 
writ  hereafter  to  be  brought''  This  section  relates  to 
actions  where  the  seisin  is  traversable^  and  he  period 
from  which  the  fifty  years  is  to  be  computed  is  the 
seisin,  and  not  the  time  of  the  title  accruing,  (a)  This 
is  more  strongly- marked  by  the  distinct;ion  between  the 
second  section  and  the  fifth,  which  relates  to  forme* 
dons,  the  limitation  there  being  computed  from  ^^  the 
title  and  cause  of  action  fallen." 

Hie  seisin  spoken  of  in  this  section  of  the  statute,  must 
be  not  merely  a  seisin  in  law,  but  an  actual  seisin  or  pos« 
session,  by  taking  the  esplees.  In  BeviFs  case  (6), 
it  was  held,  that  *^  the  three  first  branches  are  to  be  • 

intended  only  of  an  actual  seisin ;   and    the   fourth 

(a)  Co,1aU  115.  fu  11,4,  {b)  4  Co.  10. 

brandy  « 
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1820.        branch  coucemiog  avowries,  extends  to  seisins  in  law 

WiBoowso  ®*  ^^^^  ^  ^  seisins  in  fact,  or  actual  seisins."  So  in 
V.  Brock^  Limitationsy  95, j    it  is  said,  that  *^  the  statute 

Hauinoto*.  sp^*^s  ^^  ^^  actual  seisin,  and  not  a  seisin  in  law ;" 
this  is  repeated  in  the  same  book,  p,  173.,  and  in  p.  S5^ 
it  is  mentioned,  that  sdsin  and  esplees  must  be  alleged. 
The  writ  is  framed  in  conformity  with  diis  doctrine. 
In  the  precedents  in  RastalFs  ErUries,-4il5,  416,  and 
in  Booth,  132.  187t  it  is  always  stated  that  the  person 
on  whose  possession  th^  demandant  counts,  was  seised 
**  capiendo  inde'explees  ad  valencJ*  &c. 

Then  the  question  is,  whether  there  has  been  any 
seisin  within  fifty  years  on  which  the  Plaintiff  can  counL 
We  contend  that  there  has  not,  for  it  is  not  upon  the 
seisin  of  Elizabeth  Robinson  the  tenant  for  life,  but  on 
that  of  Benjamin  fViddowson  the  settlor,  who  died  in 
1752,  that  his  claim  must  rest*  It  is  firom  Benjamin 
WiddaoDSon  that  his  title  is  derived,  and  not  in  any 
manner  fi*om  the  tenant  for  life ;  the  former  is,  there* 
fore^  the  ancestor  within  the  meaning  of  the  act.  The 
writ  must  be  grounded  on  the  seisin  of  an  ancestor  at 
predecessor;  now  Elizabeth  Robinson  cannot  be  the 
ancestor  of  tlie  Plaintiff  for  this  purpose,  being  neither 
privy  in  blood  or  in  estate.  Nor  is  she  tlie  prede- 
ce>«i'i\  the  meaning  of  these  words  is  explained  in  Co. 
IJtt.  78.  &,  where  the  distinction  between  ancestor,  or 
antecessor'  and  predecessor  is  pointed  out,  and  is  stated 
to  be,  that  the  one  is  applied  to  a  natural  person,  the 
other  to  a  body  politic  or  corporate.  The  latter  word 
lias,  therefore,  no  reference,  except  to  cases  where  a 
corporation  is  concemeil.  In  one  of  the  forms  in 
•  Raslally  p.  415.,  a  prior,  claiming  in  right  of  his  church, 

counts  upon  the  seisin  of  his  predecessor,  the  late  prior* 
Then,  as  the  Plaintiff  must  count  upon  the  actual  seisin 

of 
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ot  Benjamin  Widdowson,  which  terminated  at  his  death        1S20. 
in  1752,  the  period  of  limitation  is  expired.  ,1,     -   -' 

^  *^  WlDDOWSOU 

V. 

To  compute  the  time  from  the  death  of  the  tenant  for  J*^®  ^^^  ^ 
»./.  .        .  .        Harrington. 

life,  would  be  the  same  as  computing  it  from  the  title 

accruing,  which,  as  observed  before,  the  statute  par- 
ticularly avoids.  It  is  true  that  if  the  tenant  for  life 
should  happen  to  live  more  than  thirty  years  in  one  case, 
or  fiAy  in  the  other,  die  remainder-man  or  reversioner 
could  not  afterwards  have  this  writ.  This  inconvenience 
is,  however,  no  objection  to  the  construction.  A 
stronger  case  is  put  in  Plowd.  p.  371.,  where  it  is  said 
that  the  remedy  by  writ  of  quare  impeditj  or  by  writ 
of  right  of  ward,  might  be  lost  by  the  incumbent,  or 
the  tenant  living  beyond  the  sixty  years,  till  it  was 
remedied  by  staU  1  Mai ,  sess,  2.  c.  5.  (a) 

But  even  if  these  difficulties  could  be  got  over,  it  . 
seems  doubtful  whether  the  writ  of  entry  sur  intrusion 
is  not  within  the  stat  21  </.  1.  c.  16.,  and  if  so,  the 
period  of  limitation  would  be  reduced  to  twenty  years. 
Tills  may  be  inferred  from  the  following  passage  in 
Jenkinsy  Cent,  case  49.  p.  26.  *^  A  peaceable  possession 
of  sixty  years  makes  a  right,  for  21  «7. 1.  c.  16.,  takes 
away  the  entry  and  assize,  32  H.  8.  takes  away  the  writ 
of  right  and  the  formedon." 

Mr.  Home,  in  reply,  observed,  that  according  to  the 
argument  on  the  other  side,  if  the  tenant  for  life  lived 
fifty  years,  the  remainder-man,  though  having  it  in  his 
power  to  proceed  by  ejectment,  would  be  barred  of  the 
writ  of  intrusion.  He  declined  entering  generally  into 
the  discussion  of  the  point  upon  the  statute  of  limit- 
ations,   contending   that   the  Court  would  not  think 

(a)  On  this  point  lee  Cq.  JJH.  115.  a.  «.  6. 

it 
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1820.       it  necessary  to  decide  the  question,  but  would  put  the 

J*    "  ^         PlaintiflF  in  a  situation  to  bring  his  plaint>  and  have  his 

v:  right  settled  in  a  court  of  law.     It  can  make  no  di£- 

HA&imfetaK.  f®"^^^^!  ^at  ^®  court  of  King's  Bench  might  have  been 
applied  to  for  a  mandamus.  The  jurisdiction  to  compel 
admittance  was  originally  in  this  Court  only,  and  it 
is  not  ousted  because  another  court  has  assumed  the 
same  power.  In  fVilliams  v.  Lord  Lonsdale  {a\  no 
doubt  was  entertained  that  the  proper  course  was  to 
proceed  by^iil,  though  there  the  relief  was  refused  on 
the  ground  of  the  party  having  no  equitable  title.  The 
first  instances  of  mandamus  are  supposed  to  have  been 
founded  on  a  mistake  (&),  and  it  is  singular  that  that 
process  should  have  beei^  appUed  to  a  question  merely 
of  private  right. 

The  Master  of  the  Rolls. 

I  shall  not  at  once  dispose  of  a  question  of  so  much 
difficulty,  but  I  will  state  how  it  strikes  me  at  pre- 
sent, subject  to  whatever  information  I  may  receive  on 
a  point  rather  remote  fix)m  common  enquiry. 

The  case  made  by  the  Plaintiff  is  this.  He  claims 
under  the  surrender  made  in  1751;  Beftjaniin  Wiir 
dtnosotij  who  under  that  surrender  was  entided  for  his 
life,  died  in  1752;  Elizabeth  Robinson^  after  enjoying 
it  from  his  death,  died  in  1774.  An  inclosure  act 
had  passed  in  the  mean  time,  under  which  the  pre- 
mises were  exchanged;  that,  however,  makes  no  dif- 
ference with  reference  to  the  present  question.  Niz. 
Robinson  took  upon  herself  to  sufier  a  recovery,  and 
afterwards  disposed  of  the  estate  in  questtcm  by  will,  to 
the  person  under  whom  t(ie  Defi»ndant8  claim. 

(a)  3  Ves.  752.  (i)  See  3  Fes.  755. 

In 
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In  181Sy  an  application  is  made  by  the  Plaintiff  in        1820. 
the  manor  court  to  be  admitted,  and  an  entry  is  made    ^  ^^ 
in  the  court-book^  stating  the  fact  of  the  application,  and  v. 

suspending  a  decision,  till  a  direction  was  given  by  some  HAWiHOToir 
superior  court.  Accordingly,  the  present  bill  is  filed 
in  1814f,  by  James  Widdamon^  the  son  of  George  Wid- 
daoDson,  the  remainder-man  under  the  surrender.  He 
states  that  his  fatder,  the  person  imder  whom  he  claims, 
was  by  the  limitation  in  the  surrender,  entitled  upoq 
the  death  of  Elizabeth  Robinson  in  1774<,  and  ought 
then  to  have  been  admitted,  but  though  he  survived  her 
21  years,  he  made  no  claim,  but  other  persons  were 
successively  admitted  in  his  place.  After  his  death,  the 
Plaintiff  never  asserts  his  right  till  1813,  thus,  for  a 
period  of  nearly  forty  years,  no  step  whatever  is  taken 
by  the  parties  out  of  possession,  towards  the  prosecution 
of  their  claim. 

At  length  the  present  bill  is  filed,  praying  that  the 
Plaintiff  may  be  admitted,  and  that  the  possession  may 
be  delivered  up  to  him,  with  an  account  of  the  rents 
and  profits.  This  latter  part  of  the  prayer  is  now  aban- 
dcmed,  and  indeed  it  could  not  be  expected  that  the 
Court  would  decree  the  possession  of  the  lands  to  be 
given  up ;  but  it  is  insisted  that  the  other  part  is  quite 
of  course,  and  thtit  it  is  the  ordinary  habit  of  the  Court 
to  give  such  relief  as  will  enable  a  party  to  assert  his 
his  title  in  a  court  of  law. 

The  first  question  is,  whether  in  a  case  circumstanced 
like  this,  the  Court  ought  to  give  such  relief,  receiving 
the  complaint  at  once  after  so  maAy  years,  and  ordering 
admittance.  Hie  Plaintiff  ought  at  least  to  shew  a 
clear  ground  of  title,  and  that  there  is  a  reasonable 
prospect  of  succeeding  at  law,  if  the  difficulties  be  re- 
moved.   It  cannot  be  said  that  the  Court  is  not  to  judge 

of 
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1820.        of  the  question,  and  it  must  not  be  sent  to  law  merely 

WiDDowsoN    ^^cause  it  is  a  legal  title;  the  Court  must  be  satisfied 

V.  that  there  is  somethinc:  of  doubt  about  it.  and  such  a 

Th^  Earl  of 

Hakbington.  do"l>t,  that  it  thinks  fit  to  sanction  it,  by  sending  it  to 
be  tried  at  law. 

The  ground  of  the  jurisdiction  to  compel  an  admit- 
tance is  quite  clear.  When  a  party  e ntided  to  a  copy- 
hold, surrenders  it,  and  the  Lord  will  not  admit  the 
surrenderee,  he  is  then  neglecting  to  perform  a  duty 
which  is  now  become  merely  formal ;  for  the  admittance 
is  merely  a  form  of  conveyance,  as  the  tenant  is  in  by 
the  surrender.  If  we  go  back  to  very  remote  periods,  it 
was  otherwise,  but  now  it  is  settled  that  the  lord  is  a 
mere  instrument  to  admit  the  person  nominated  by  the 
surrenderor,  provided  he  be  a  fit  person.  If  he  does 
not,  he  has  received  the  surrender  widiout  doing  that 
which  he  is  bound  to  do,  and  the  remedy  to  compel 
him  was  formerly  by  subpoena^  when  there  was  no  doubt 
of  the  right  of  the  party  to  be  admitted*  But  it  has 
been  found,  that  being  only  a  legal  tide,  which,  if  the 
parties  come  into  equity,  must  ultimately  be  sent  to  law, 
the  most  expeditious  remedy  is  by  applying  to  a  court 
of  law  at  once,  thus  avoiding  circuity  of  action,  and 
encreased  expence. 

All  that  the  Court  can  do  here  is  to  send  it  to  law ; 
it  could  not  order  the  admittance  at  once.  If  the  Lord 
is  to  admit  the  Plaintiff,  what  is  to  become  of  the  per- 
sons who  have  already  been  admitted,  and  who  are  now 
in  the  enjoyment  of  the  premises ;  is  he  to  turn  them 
out  of  possession,  or  to  expose  them  to  litigation?  And 
if  the  Plaintiff  should  not  succeed  in  his  action,  will  he 
surrender  agaui,  or  is  he  to  continue  on  the  Comt-roUs 
as  tenant? 


This 
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This  Court  must  be  satisfied  that  the  party  applying        1820. 
has  some  title  to  the  estate.     It  will  not  listen  to  one    ^  '  -  ' 
who  merely  says,   ^^  I  am  a  claimant,  and,  without  dis-  v, 

cussing  the  validity  of  my  title,  I  insist  that  you  are  Harixngtoic 
bound  at  once  to  furnish  me  with  the  legal  right  to 
agitate  it."  That  is  a  doctrine  that  I  cannot  subscribe 
to.  Bdbre  we  adopt  this  claimant,  we  must  see  that  he 
has  a  &ir  ground  for  the  claim  he  makes ;  for  it  would 
be  useless  to  send  a  question  to  a  court  of  law,  which, 
when  it  came  there,  must  appear  to  be  no  question  at 
alL 

Now,  let  us  see  what  is  the  claim  of  this  pei*son,  which 
has  remained  dormant  for  forty  years.  It  is  not  necessary 
to  discuss  the  question,  whether  Elizabeth  Robinson  took 
an  estate  tail  or  not ;  though  it  would  seem  that  she  did 
not  If  the  case  turned  on  that,  it  might  be  a  fair 
question  to  be  tried  at  law,  whether  those  expressions 
would,  in  the  case  of  a  copyhold,  make  a  tenancy  in  tail ; 
the  general  principle  being,  in  surrenders  of  copyholds, 
to  follow  the  same  construction  as  in  courts  of  law,  with 
respect  to  deeds ;  though  there  may  possibly  be,  in  some 
cases,  exceptions  by  custom ;  as  where  the  words  sibi  et 
suis  give  an  estate  of  inheritance  (a),  which  they  would 
not  in  a  legal  conveyance. 

But,  supposing  that  she  took  an  estate  for  life,  and 
that  the  remainder  vested  in  George  WiddamoHj  then, 
without  discussing  whether  a  writ  of  formedon  in  re^ 
mainder  was  the  only  proper  remedy,  though  I  incline 
to  think  that  it  was  not,  I  will  suppose  that  a  writ  of 
intrusion  was  the  proper  form  of  action ;  and  it  is  then  % 

to  be  considered,  whether  that  is  or  is  not  barred  by 
l^>se  of  time ;  Vhether  there  is  or  is  not  a  fair  question 

{a)  Bunting  v.  Lcpingwel,  4  Co,  29.  b* 

.  Vol.  I.  N  n  upon 
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• 

upon  die  statutes  of  32  Hen.  8.  c.  2.  and  21  <7. 1.  c.  16. 
For,  if  the  construction  of  the  statute  be  clear,  and  if 
V.  by  the  dates  it  appears  that  it  is  more  than  50  years 

HUjum^^^  since  the  PlaintifTs  ancestor  was  in  possession,  and 
took  the  esplees,  then  there  will  be  nothing  to  be  tried; 
there  will  be  no  question  that  ought  to  l>e  sent  to  a 
court  of  law. 

First,  looking  at  it  with  reference  to  the  statate 
32  Hen*  8.  c,  2.,  and  supposing  it  not  to  be  affected  by 
the  statute  of  James^  will  the  time  of  bringing  this 
plaint  be  within  the  50  years  from  the  seizin  of  the 
ancestor  or  predecessor?  It  is  within  50  years  from 
the  death  of  Elizabeth  Robinson^  but  more  than  that  tim^ 
from  die  seizin  of  the  ancestor,  Benjamin  JViddonBum^^--^ 
Now,  I  am  clearly  of  opinion  diat  the  word 


in  the  statute  cannot  apply  to  Elizabeth  Bobinsofij 
that  that  word  does  not  in  the  least  assist  the  daim  oi 
the,  PlaindiF.     The  passage  cited  from  Co.  Uti.  78.  b 
shows  diat  diis  word  is  applied  only  to  a  body  polidc 
or  corporate.    In  Brooks^s  Reading,  p.  33.  (a),  it  is  aaii 
that  a  bishop  or  parson,  making  dde  upon  the  seisin 
their  predecessors  are  expressly  within  the  words  (^  th^ 
statute ;  and  in  the  same  learned  wotk,  p.  45.  (6),  an 


^ 


(a)  "  Mayor  and  commonalty,  by  dieir  name  of  corp 
fadon,  and  not  by  their  proper  name,  may  make  dde 
this  statute,  by  80  years  past,  because  that  is  of  their  ow 
possession,  and  not  of  the  seisin  of  their  ancestor  nor  pred 
cessor ;  and  the  same  law  of  deane  and  chapter,  but 
of  a  bishop  and  parson,  upon  a  seisin  of  his  predecessoi 
because  that  is  expressly  within  the  words  of  the  statute." 

(b)  '^  Abb^  and  his  predecessors  have  been  seized  of  ^ 
ttnt  by  prescription,  out  of  the  manor  of  D.,  de  tempor^^^^i 
4rc.  $  the  abbey  is  changed  into  a  deane  and  chaptier,  whe; 
they  shall  not  prescribe,  in  them  and  their  predecessors, 
tempore^  Sfc.  upon  this  statute,  becaose  they  ought  to 
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and  his  predecessors^  and  a  dean  and  chapter,  and  their  1890. 
predecessors,  are  spoken  of  in  the  same  manneff  These,  -l'"'"^ 
and  other  authorities,  put  out  of  all  doubt  the  sense  in  •. 

which  the  word  predecessor  has  been  understood :  it  is  VAm^ImM 
not  the  tenant  for  life,  the  person  who  precedes  in  the 
enjoyment  of  the  estate,  but  it  was  only  introduced 
into  the  statute,  because,  if  the  word  ancestor  only  bad 
been  used,  there  would  not  have  been  any  thing  to 
meet  the  case  of  a  corporation.  The  word  predecessor 
is,  therefore,  quite  foreign  to  the  argument;  the  case  is 
brought  back  to  the  word  ancestor,  and  the  question  is 
whether  there  has  been  a  seizin  or  possession  of  the 
ancestor  within  the  time  fixed  by  the  (statute. 

Now,  the  statute  speaks  of  actual  seizin  and  posr* 
session,  it  is  not  merely  a  seizin  in  law,  We  know 
that  a  demandant  in  a  real  action  must  state  a  seizin  in 
his  ancestor,  by  taking  the  esplees.  In  a  remedial 
action,  it  is  often  only  necessary  to  state  when  the  title 
accrued,  but  where  the  form  of  the  action  requires  that 
the  demandant  should  count  upon  the  seizin  of  his 
ancestor,  he  can  only  avail  himself  of  the  remedy  when 
there  has  been  a  taking  of  the  esplees  within  50  yef^s. 
The  quotations  frpm  RastaJVs  Entries  prove  that  this 
form  of  pleading  must  be  followed.  It  is  true  that  the 
consequence  is,  that  this  remedy  may  fail  sometimes 
wh^  an  ejectment  would  apply.  If  there  be  *a  grant 
to  A.  for  life,  with  remainder  to  JB.,  and  A.  should  live 
for  50  years,  there  will  be  a  lapse  of  more  than  the 
specified  time  from  the  actual  seizin,  and  the  remainder- 
man cannot  pursue  this  mode  of  a(2lion,  even  im- 
mediately after  the  death  of  ^.     But  we  see  that  the 


scribe  part  in  the  abb^  and  his  predecessors,  and  then  shew 
the  alteration,  and  prescribe  by  the  name  of  dean  and 
chapter,  4rc/' 

N  n  2  intent 


*  • 
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1820.        intent  was  to  bar  this  remedy  in  such  a  case;  for  the 

J^    "  statute  steers  clear  of  the  question  as  to  when  the  title 

V.  accrued. 

The  Earl  of 
HAMuiraTOK. 

Another  question  is,  whether  the  statute  of  James 

has  not  confined  this  remedy  to  20  years  after  the 
accruing  of  the  title.  According  to  the  authority  dted 
from  Jenkinsj  and  nothing  has  been  urged  against  it, 
that  statute  takes  away  the  right  of  entry;  and  if  so,  it 
takes  away  the  writs  of  entry  also ;  and  these  possess- 
ory remedies,  without  reference  to  the  particular  form  of 
action,  are  barred  if  the  party  does  not  enter  within 
20  years.  If  this  be  tlie  right  construction  of  the 
statute,  it  is  a  positive  bar;  there  has  been  no  argu- 
ment against  it,  and  yet  I  am  desired  to  assist  the 
Plaintiff,  in  having  this  tried  at  law.  But  if  it  be  dear 
that  his  action,  if  he  brings  it,  must  instantly  be  stopped, 
the  Court  cannot  furnish  him  with  the  means  of  com- 
mencing it.  He  must  show  that  he  can  overcome  these 
difficulties,  or  he  cannot  induce  the  Court  to  grant  the 
relief  he  seeks,  for  the  purpose  of  letting  him  into  an- 
other court,  where  it  will  be  said  directly  that  these 
statutes  bar  him.  It  is  not  enough  that  he  will  proceed 
at  the  peril  of  costs ;  he  may  perhaps  ultimately  not  be 
in  a  condition  to  pay  them. 

■ 

Independently  of  this,  it  is  the  duty  of  the  Court  not 
to  assist  in  the  prosecution  of  stale  demands;  upon 
every  principle  of  sound  policy,  questions  that  have 
long  been  suffered  to  remain  at  rest  ought  not  to  be 
agitated,  and  even  if  the  action  here  proposed  would 
lie,  after  such  a  lapse  of  time,  we  ought  not  lightly  to 
encourage  it* 

With  respect  to  the  proper  mode  of  proceeding  for 
the  recovery  of  copyholds,  it  is  said  that  it  can  only  be 

by 
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by  plaint  in  the  Lords  Court;  but  that  is  quite  a  mis-        1820. 
take.     There  was  a  time  when  it  was  doubted  whether    .,  ~'  - 

WiDDOWSON 

you  could  proceed   by  the  King's  writ,  whether  you  v, 

could  bring  an  ejectment  for  a  copyhold ;  there  was  a  bUwukgtojt, 
difficulty  about  the  manner  in  which  the  demise  should 
be  laid,  and  it  was  thought  that  the  party  must  apply  to 
the  Lord  to  be  admitted.  But  all  that  has  given  way, 
as  the  doctrine  of  considering  the  Lord  as  a  mere  in- 
strument has  advanced,  and  the  King's  courts  are  now 
open  to  ejectments  for  copyholds  in  the  same  way  as 
for  freeholds.  What  is  said  by  Littletony  sect  76., 
applies  generally  to  all  actions,  but  we  know  that  at 
this  day  it  is  not  true  to  that  extent. 

If  this  mode  of  proceeding  does  still  exist,  some 
authorities  should  have  been  adduced  to  prove  it.  At 
present  I  will  give  no  sanction  to  a  claim  made  after 
such  a  length  of  time,  without  being  satisfied  that  the 
Plaintiff  will  be  able  to  proceed  as  he  proposes,  and 
that  those  difficulties  can  be  got  over.  It  will  still  be 
open  to  him,  as  in  the  case  in  Vernon^  to  apply  to  a 
court  of  law,  where  there   is  no  doubt  a  concurrent  ^ 

jurisdiction,  and  which  is  the  more  natiiral  forum  for 
the  discussion  of  such  a  question. 

Before  I  finally  decide,  I  will  however  give  the  Plain- 
tiff an  opportunity  of  furnishing  me  with  any  other 
authorities  on  the  subject,  and  of  endeavouring  to  sur- 
mount the  difficulties  that  present  themselves  to  my 
mind. 


In  consequence  of  what  fell  from  His  Honor  at  the        Julif  5, 
close  of  his  judgment,  the  cause  was,  at  the  request  of 
the  Plaintiff,  set  down  to  be  re-argued ;  and  came  on 
ibis  day. 

N  n  3  Mr.  Tindal 
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'     1 820.  Mr.  Tindal  for  the  Plaintiffi 


WTiDDowsoN  The  first  point  to  be  established  is,  that  in  this  case 
The  Earl  of  ^®  ^^^  ^^  entry  sur  intrusion  is  the  proper  remedy. 
flAEMHGTOw.  In  Bootk^  p.  181.,  it  is  laid  down  that,  when  tenant  for 
life,  in  dower,  or  by  the  curtesy,  die  seized,  and  a 
strabger  enters,  he,  in  the  reversion  in  fee  or  for  life, 
shall  have  this  writ.  From  this  it  might,  perhaps,  be 
inferred  that  it  was  limited  to  the  single  case  where  the 
demandant  in  the  writ  can  claim  as  heir  to  the  person 
who  created  the  estate  for  life,  but  he  afterwards  says, 
in  p.  183.,  that  it  may  also  be  used  by  a  purchaser  of  the 
reversion.  Finch  {a)  also  says  that  it  lieth  also  for  the 
assignee  of  the  assignee  of  him  in  the  remainder ;  and 
in  Fitzherbert  (b)  it  is  laid  down  that  the  grantee  of  the 
reversion  may  have  this  writ,  which  is  then  said  to  be 
ex  assignatione ;  and  then,  afler  saying  that  a  tenant  in 
taU  cannot,  he  proceeds  to  say,  that  a  remainder-man,  or 
an  assignee  of  the  remainder,  may  have  it.  In  the 
Raster,  p.  2S5^  this  very  case  is  put,  viz.  of  a  gifl  to 
it.  for  life^  remainder  to  //.,  and  the  heirs  of  his  body, 
and  if  H,  should  die  without  issue,  then,  after  the  death 
of  JR.  and  /f  .,  remainder  to  /. ;  the  rem^der-man  /. 
may  have  the  writ  of  intrusion. 

The  Plaintiff  cannot  have  recourse  to  a  formedon, 
for  there  is  no  tenancy  in  tail ;  nor  to  a  writ  of  entry  sur 
disseizin  (r),  never  having  been  actually  seized,  and 
therefore  not  being  able  to  allege  a  taking  of  the 
esplees.  Thus,  if  he  were  not  entitled  to  this  writ  of  in- 
trusion, he  would  be  without  remedy,  except  by  entry; 
that  however,  from  the  shortness  of  the  term,  is  insuf- 
ficient, and  if  the  intruder  were  to  die  seized,  the  right 
of  entry  would  be  tolled,  and  he  would  be  barred  of  all 
remedy. 

(a)  Vide  p.  866.  -    {b)  N.  B.  p.  204.  (c)  Jfooik,  174 

t  Thai, 
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Then,  if  this  be  the  proper  writ,  we  must  pext  enquire,        1 82Q» 
whether  it  is  barred  by  the  statute  38  Hen*  8.  c,  2-,  and    ^" " ,  "l  ^ 

!•        1  ,  .        1    ^  1.1       WiDOOVSQN 

for  that  purpose  it  must  be  ascertamed,  from  what  penoa  v. 

the  time  limited  by  the  statute  is  to  be  reckoned.    It  is   J?®  fjJJ^xoH 

to  be  from  the  seizin  of  the  ancestor,  and  it  has  been 

said  that  Benjamin  Widdowson  is  the  ancestor  for  this 

purpose ;   but  that  is  not  the  case ;  he  was  the  settlpr, 

and  he  took  back  an  estate  for  life,  but  the  Plaintiff 

does  not  claim  from  him  by  heirship,  and  he  is  th^re- 

fiore  not  his  ancestor*    If  he  were  to  be  sp  (cpncjideredy 

it  would  follow  as  a  consequence  that  the  extension  pf 

the  life  of  the  tenant  for  life  beyond  the  3Q  pr  50  year^ 

would  extinguish  the  i*^inedy  of  tl)e  remainder-man* 

The  time  could  not,  therefore,  begin  to  run  till  tb^ 

death  of  Elizabeth  Jipbimpn;  the  possession  then  be>» 

oame  adverse,  and  if  the  party  did  not  then  sue  put  th9 

writ  within  30  years,  or  his  heir  within  £0,  they  woul4 

be  barred*    At  the  moment  of  the  death  pf  the  tenant 

for  lile,  the  law  casts  tl^e  seizin  uppp  hiin ;  before  he  hgs 

cpi^yerted  the  seisin  in  law  in^o  an  actual  seisin;  another 

intrudes-;  but  he  may  cp^nt  upon  t)ie  seisin  that  he  h||d 

in  the  interval  between  the  death  of  the  tenant  for  life 

and  the  intrusion,  (a) 

We  may  contend  that  the  seisin  of  the  tenant  for  life 
gives  a  seisin  to  the  remainder-man,  but  wjiether  this 
be  or  be  not  generally  true,  it  is  so  with  reference  to 
copyholds ;  for  the  admittance  pf  the  particular  tenant 
is  the  admittance  of  all,  and  gives  an  actual  seisin  that 
extends  to  the  remotest  remainder-men*  {b)    In  Batnioie 

{a)  The  seisin  in  law  acquired  by  the  heir  on  the  death  of  his 
ancestor,  though  immediately  divested  by  an  abatement,  is  sufficiect 
to  entitle  his  wife  to  dower.    Co,  Lilt,  31 .  a.     1  Bro,  Ab,  255.  pi.  75* 

(b)  Walk  Copyh.  vol.  I.  p.  276.    4  Co.  25.  a. 

N  n  4  y.  Graves^ 


55*  CASES  IN  CHANCERY. 

1820.        V.  Graves  (a),  it  was  held  that  there  would  be  a  possessio 

^'    '  frcUris  of  the  remainder,  where  the  person  entitled  to 

V.  the  prior  estate  had  been  admitted,  {b)     Hence  the  ad- 

HAJuaveroK  "^^^^'^  ^^  Benjamin  Widdawsoti  gave  to  George  WiddofXh 
son  an  actual  seisin ;  on  which,  if  it  be  necessary,  he 
might  have  counted,  and  on  which  his  heir  may  now 
count. 

But,  in  order  to  give  a  due  construction  to  the  statute^ 
we  must  take  it,  both  in  the  second  and  third  sections, 
not  to  require  an  actual  seisin,  in  writs  of  intrusion  or 
of  abatement.  The  person  who  is  intruded  or  abated 
upon  never  has,  from  th^  nature  of  the  wrong,  any  actual 
seisin,  and  therefore  if  the  act  does  not  here  allude  to 
seisin  in  law,  as  far  as  regards  writs  of  intrusion  and 
abatement,  these  sections  cannot  apply  to  them.  It  may 
be  admitted  that,  in  the  other  real  actions,  an  actual 
seisin  is  necessary;  they  are  brought  to  recover  an 
actual  seisin  that  has  been  lost.  Thus,  in  a  writ  dl 
entry  sur  disseisin,  the  demandant  must  have  been 
formerly  in  possession;  but  in  the  case  of  intrusion, 
the  person  intruded  on  never  had  any  seisin,  except 
that  seisin  in  law  which  was  cast  upon  him  at  the  death 
of  the  tenant  for  life,  and  which  the  intruder  lias  taken 
from  him.  In  Smith  v.  Ctffin  (c),  tlie  demandant  claimed 
under  a  person,  the  seisin  of  whose  father  had  been 
taken  away  by  abatement ;  he  counted  upon  that  seisin, 
and  it  was  held  sufficient. 

By  the  sixth  section  of  the  act,  the  demandant  is  not 
required  to  prove  his  seisin ;  but  it  is  left  to  the  other 
party  to  traverse  it.     Then  how  does  it  appear  that  the 

(a)  1  Ventr,  260.     1  Mad,  102.  120.     aLevinz.  107. 

(b)  The  particular  estate  was  only  for  a  term  of  years. 

(c)  SH.  Blae.  44  i 

Defendants 
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Defendants  in  this  case  will  do  so?    And  can  the  Court        1820. 

be  so  certain  as  to  refuse  to  send  it  to  law,  in  anti-    ,^r*^"™^ 

W1DDOW8OK 

cipation  that  the  statute  will  be  pleaded.  ^  9. 

The  Earl  of 
Habbingtok. 
With  res})ect  to  the  statute  of  James^  it  is  appre- 
hended that  it  only  applies  to  formedons,  rights  of  entry, 
and  incidentally  to  ejectments.  It  b  said  that  the 
Plaintiff  should  have  applied  for  a  mandamus.  By 
that  course  he  might  have  procured  an  admission  to 
enable  him  to  try  his  title.  Hex  v.  Coggan.  {a)  But 
the  bill  was  framed  with  the  view  of  having  the  whole 
question  disposed  of  at  once,  which  would  be  the  most 
oxiTenient  mode ;  if  it  be  sent  to  the  Lords^*  Court,  it 
would  probably  come  back  to  the  Court  of  Chancery 
again,  the  course  being  that,  as  the  cause  cannot  be  re- 
moved out  of  the  Lords'  Court  (i),  it  is  heard  before 
the  Steward,  and  if  he  does  not  order  according  to 
justice,  a  petition  of  re-hearing  may  be  presented, 
which  is  decided  by  the  Lord  or  his  assessor ;  but  no 
writ  of  error  or  false  judgment  lies ;  and  if  the  parties 
are  dissatisfied,  they  must  apply  to  the  Lord  Chancellor; . 
and  thus  it  ends  in  a  suit  in  equity  at  last,  (c) 

Mr.  Matthews  for  the  Defendants. 

It  is  apparent  from  the  authorities  cited  before,  that 
a  formedon  in  remainder  would  lie  in  tliis  case;  for 
though  that  writ  was  originally  given  only  to  a   re- 


(a)  Rex  v.  Coggan,  6  East,  430.  and  p.  431.  n. 

lb)  See  Scott  v.  KettleioeU,  19  Va.  355.  In  Searle  v.  Kitner^ 
there  menuoned^  which  was  a  case  of  a  writ  of  intrusion,  the  de- 
mandant afterwards  recovered  in  the  manor  court  of  LUtlc  Wahing' 
homy  In  Norfolk,  Several  real  actions  were  about  that  time  brought 
in  different  manors  in  Norfolk  ;  and  it  wa9  mentioned  at  the  bar 
that  in  one  instance,  Searle  v.  Lord  Anson,  in  ISU,  a  suit  similar  to 
the  present  was  commenced  in  Chancery,  but  ended  in  compromise. 

(c)  Vide  1  P,  Wmt'  330. 

mainder- 


*{■ 
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1820.        maindeivinan  after  an  eslate-tail,  yet  the  benefit  of  it 

„    ~ '  was  extended  to  a  remainder  upon  a  life  estate,  when 

V,  the  tenant  for  life  had  aliened,  or  was  disseised.     ^^  A 

ILuumioTON    formedon  in  remainder  lies  when  a  gift  is  made  in  tail 

or  for  life,  remainder  in  tail  or  in  fee,  and  the  tenant  in 

tail  or  for  li^  alieneth  or  is  disseised,  and  dieth  without 

issue,  he  in  remainder  shall  have  this  writ."  (a) 

The  forms  of  the  writs  negative  the  argument  that  a 
seisin  in  law  is  sufficient,  as  they  always  allege  an 
actual  seisin.  In  the  same  way  they  show*  that  the 
party  does  not  count  upon  any  supposed  seisin  in  the 
remainder-man  himself.  They  set  out  by  stating,  that 
the  ancestor  was  seised  in  his  demesne  as  of  fee  by 
taking  the  esplees,  ^*c.;  that,  being  thus  seised,  he 
granted  to  A,  for  life,  (^c,  and  that  A.  then  entered, 
and  was  seised  by  taking  the  esplees,  4^.,  and  died ;  and 
that  upon  his  death,  the  Defendant  intruded.  The 
sebin  that  the  remainder-man  is  said  to  acquire  on  the 
death  of  the  tenant  for  life  is  not  mentioned.  How  then 
can  it  be  the  seisin  counted  on. 

If  the  time  were  to  be  reckoned  from  die  commence- 
ment of  the  adverse  possession,  it  would  equally  destroy 
the  Plaintiff's  right,  for  it  must  then  begin  in  1759; 
when  Elizabeth  Robinson  suffered  the  recovery,  her  pos- 
session became  adverse  to  all  persons  claiming  under  the 
settlement. 

The  Master  of  the  Rolls. 

Her  possession  would  be  referred  to  her  rightAil  title; 
no  one  could  have  turned  her  out  of  possession  for  suf- 
fering the  recovery. 

(a)  Booth.  151.    F.  y.  B.  S17. 

Mr.  Matthews, 
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Mn  Matthem.  1 820. 


It  was  contended,  that  in  copyholds  the  seisin  of  the    Widdowson 
particular   tenant  gives   a   sufficient   seisin  to  the  re-     ThcEariof 
mainder-man  to  count  upon.     If  that  were  the  case,  it   Hawuhotom, 
would  be  sufficient  to  maintain  an  ejectment  on,  but  it 
is  only  a  seisin  in  law.     It  is  different  in  freeholds  :  there 
the  seisin  of  the  tenant  for  life  is  not  the  seisin  of  the 
remainder-man.    Dalby  v.  Smith  {a\  Ames  v.  Cook.  (J) 

With  respect  to  the  statute  21  J.  1.  c.  16.,  it  may  be 
observed,  that  it  is  not  confined  to  formedons,  but  in- 
cludes entries  also;  it  is  not  probable  that  it  was 
intended  to  give  fifly  years  for  the  writ  of  intrusion,  a 
possessory  remedy,  when  the  formedon  which  settles 
the  right  was  limited  to  twenty.  It  has  always  been  the 
policy  of  the  law  to  give  a  longer  period  for  trying  the 
right  of  property,  than  for  recovering  the  possession  of  it. 

The  Master  of  the  Rolls. 

I  am  very  glad  that  I  gave  the  Plaintiff  an  opportunity 
of  being  heard  again,  because  the  question  has  now 
been  argued,  and  from  the  manner  in  which  it  came 
before  me  on  the  former  occasion,  I  wished  to  know 
whether  there  was  any  authority  on  it,  whether  there 
was  any  single  instance  where  that  which  is  now  con- 
tended for  has  been  put  into  actual  practice.  Con- 
sidering the  ancient  date  of  the'  statute,  it  was  probable 
that  some  cases  had  been  decided  on  it,  but  it  is  now 
fairly  acknowledged  that  this  is  a  mere  experiment,  and 
that  not  one  case  can  be  adduced  in  support  of  it. 

It  is  an  application  to  this  Court  for  equitable  assist- 
ance, to  take  the  legal  estate  from  the  party  who  has  it, 

(a)  1  H.  Bloc.  1,  {b)  Co.  Liu,  15.  a.  n,  5. 

9XA 
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1820.        andgiTeitto  the  Plaintiff;  not  merely  to  remove  an 

Jl^'  ^        impediment,  as  a  term  out  of  his  way,  but  to  tike  the 

V.  l^al  estate  from  one  person,  and  that  perscm  a  pur* 

H^BanrGTOK  ^'"'^^^  ^  S^^^  ^^  ^  another  who  claims  it.  Before  the 
Court  does  that,  it  must  at  least  "be  satisfied  that  the 
claimant  has  some  right.  It  is  said,  first  take  it  awsy, 
and  then  try  whether  the  party  has  a  right  to  it  or  not 
Such  a  proceeding  was  never  heard  of  in  a  court  of 
equity,  the  party  requiring  the  assistance  of  the  Comt 
must  at  least  shew  that  he  has  a  primd  facie  title. 

This  Plaintiff  applies,  after  nearly  forty  years'  actual 
adverse  possession ;  during  the  time  that  has  elapsed, 
there  has  been  nothing  to  prevent  his  fiither  and  him» 
self  from  substantiating  their  claim,  but  they  have  laid 
by,  buffering  this  time  to  elapse,  and  now  he  makes 
this  experiment  in  a  court  of  equiu*.  It  is  not  the 
policy  of  the  law  to  receive  favourably  claims,  that  will 
disturb  a  possession  so  long  enjoyed,  and  therefore,  if 
there  is  a  l^al  bar  fix>m  the  statute,  it  is  constantly 
adc^ted  in  equity.  It  is  incumbent  on  the  Plaintiff  to 
make  out  an  equitable  title ;  to  do  this,  he  must  shew 
that  the  l^al  right  is  not  barred.  The  Defendant  cos- 
tends  that  he  is  barred  by  time,  and  hence  the  necessity 
of  arguing  the  question  arises ;  for  if  the  bar  attaches 
on  the  l^^al  title,  it  attaches  also  on  the  equitable  title, 
and  precludes  the  Plaintiff  fix)m  the  equitable  rdief 
which  he  seeks.  Questions  of  this  kind  are  m<He 
familiar  to  courts  of  law  tlian  to  courts  of  equity,  but 
thev  are  the  same  here  as  there,  and  when  thev  occur 
here,  they  must  be  decided. 

Since  the  time  of  H.  8..  no  one  has  ever  recovered 
under  these  circumstances.  .Surely  that  is  a  strong 
objection  to  a  claim  like  this  ?  We  hear  continually  of 
sixty  years  being  the  limitation  in   a  writ  of  right; 

bow 
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how  happens  it,  if  a  party  has  fifty  years  in  a  writ  of       182a 
intrusion,  that  the  rlffht  has  never  been  claimed  ?   Then    -,,^-  "-^ 
what  IS  the  constat  form  of  the  writ?    It  is  admitted  v. 

that  no  precedent  is  to  be  found  where  the  demandant  jJJIjJfj^^lpo^ 
does  not  count  upon  the  seisin  of  his  ancestor  by 
taking  the  esplees.  The  Plaintiff,  therefore,  must  state 
that ;  if  it  is  traversed,  he  must  prove  it,  and  it  is  trar 
versed  here.  But  he  cannot  shew  that  his  ancestor 
has  been  seized  within  fifty  years,  he  cannot  therefore 
support  the  count,  and  upon  his  own  showing,  he 
would  be  out  of  court.  Thus  the  form  of  the  action  is 
decisive. 

It  is  said  we  must  understand  the  words  ancestor  and 
seisin,  not  in  their  legal  sense,  but  according  to  some 
peculiar  and  qualified  acceptation.  I  listened  to  hear 
by  what  argument  it  could  be  shewn  that  the  last  tenant 
for  life  is  the  ancestor.  Is  there  any  authority  for  it  ? 
Does  the  term  import  any  thing  of  the  kind  ?  Is  there 
any  pretence  for  saying  that  there  is  such  a  privity  be- 
tween the  heir  and  the  remainder-man,  as  to  warrant 
such  an  idea ;  if  that  were  the  case,  it  would  be  suf- 
ficient to  state  the  seisin  of  the  tenant  for  life  only,  and 
to  count  on  that  only.  Then  how  is  it  that  all  the 
precedents  are  different  ?  Why  should  they  incumber 
the  count  with  stating  the  sebin  of  the  ancestor,  if  the 
other  alone  were  sufficient  ?  Yet  we  find  in  Rastall,  in 
the  Register,  and  in  Booths  that  the  seisin  of  the 
ancestor  by  taking  the  esplees  is  always  stated;  it 
inust  be  because  it  is  necessary  to  count  on  it. 

Then  it  is  said  that  the  party  may  lose  his  remedy 
by  the  tenant  for  life  living  fifty  years,  (a)    What  then  ? 

(a)  Vide  Romilfy  v.  James,  1  Marih,  599,  where  Gibbs,  C.  J.  says, 
<<  Can  it  be  law,  that  if  the  tenant  for  life  live  for  fifty  years,  the 
remainder-man  loses  his  remedy?"    S,  C.    6  TawO^  S65. 

He 


$69  CASES  IN  CHANCERY. 

1820.        He  cannot  have  this  action,  but  he  does  not  lose  all 

WiDDowsoK    ^^"^^^'y*     He  may  ^till  bring  an  ejectment,  if  he  is  within 

V,  twenty  years;  if  he  is  reasonably  diligent.     If  he  is  not, 

Habjumgtok.  ^^^^  right  has  he  to  complain  of  the  situation  in  which 

the  law  puts  him.      The  quiet  of  the  kingdom  will  be 

better  preserved  by  not  encouraging  these  stale  demands. 

It  is  urged,  that  seisin  is  to  be  interpreted  seisin  in 
law,  and  the  seisin  of  the  tenant  for  life  is  to  be  made 
out  to  be  that  of  the  remainder-man.  If  seisin  meant 
seisin  in  fact,  how  could  the  third  section  of  the  act, 
it  is  asked,  apply  to  writs  of  intrusion,  which  suppose 
that  the  party  has  never  been  in  possession.  It  is  true 
tiiat  the  writ  does  not  proceed,  upon  the  ground  of  the 
demandant  himself  having  been  in  possession.  That 
section  therefore  must  apply  to  other  possessory  actionS} 
where  tlie  party  was  himself  in  possession,  and  the  limit- 
ation of  thirty  years  has  nothing  to  do  with  this  writ.  I 
am  glad  to  see,  that  the  counsel  does  not  rely  upon  the 
word  predecessor ;  it  certainly  relates  to  corporations 
only,  and  has  no  application  to  the  tenant  for  life. 

With  respect  to  freeholds,  it  is  impossible  to  make 
out,  that  the  seisin  of  the  tenant  for  life  is  that  of  the 
r^nainder-man.  Then  the  only  other  argument  is  &om 
the  difference  between  copyhold  and  freehold  estates, 
and' from  the  admittance  of  the  tenant  for  life,  in 
the  former,  being  the  admittance  of  the  remainder- 
man. The  admittance  of  one  is  certainly  for  many 
purposes  the  admittance  of  the  other,  but  it  does  not 
make  a  seism.  In  fact,  there  can  in  strictness  be 
no  seisin  of  copyholds,  it  is  only  a  quasi  seisin.  The 
admittance  of  tenant  for  life  does  not  give  an  actual 
seisin  or  possession,  for  the  estate  is  really  in  the 
possession  dT  another  person.  It  does  not,  therefiHie» 
give  the  seisin  required  by  the  statute,  for  a  seisin 

in 
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in  law  is  not  sufficient,  the  reason  is  evident,  for  it  may        1820. 
last  a  long  time  without  being  asserted.     The  statute,    wlddowsom 
therefore,  speaks  of  actual  seisin  by  taking  of  esplees,  v. 

and  applied  only  to  Uiose  cases.  If  there  was  the  least  Harbingtok. 
doubt  or  question  in  this  case ;  if  there  were  any  autho- 
rities supporting  the  position  contended  for,  the  Court 
would  consider  it  a  ground,  not  for  taking  the  legal 
right  away  from  the  Defendants  as  is  required,  but  for 
sending  a  case  for  the  opinion  of  a  court  of  law. 

It  is  said  that  this  course  has  been  taken  to  prevent 
circuity  of  actions ;  that  if  they  proceeded  otherwise,  the 
consequence  might  be  an  appeal  ultimately  to  the  Lord 
Chancellor.  But  then  of  what  use  could  this  bill  be  ? 
for  the  same  course  must  still  be  pursued  in  the  Lords' 
court,  and  it  is  therefore  only  adding  this  suit  to  the 
other  proceedings.  It  is  a  mere  experiment  to  try  what 
can  be  done  m  a  court  of  equity  against  the  words  of  a 
statute^  and  without  any  authority  to  support  it. 

Bill  dismissed  with  costs  against  Defendants, 
Shepherd  and  Clifford, 


JERVOISEi».TheDukeof  NORTHUMBERLAND.  juit^4.8,  ii. 

T>     W,    Grey    being    entitled    to    certain    copyhold  Devise  of 

estates,  which  had  been  surrendered  to  trustees  ggtates  the 

in  trust,  as  he  should  by  will  appoint,  and  in  defeult  '^^  ^^'^^^ 

•^  *  *  being  out- 

standing, "  To 
jay  son  R.  W,  G.,  to  be  entailed  upon  his  male  heirs,  and  failing  such  to  pass  to 
his  next  brother,  and  so  on  from  brother  to  brother,  allowing  2500/.  to  be  raised 
upon  the  estates  for  female  children  each."  Whether  a  trust  executed  or  executor)'; 
and  if  the  latter,  whether  an  estate  tail  in  R.  W,  G,f    Qu, 

The  point  too  doubtful  to  compel  a  purchaser  to  tfdce  the  title. 

No  difference  between  marriage  articles  and  executory  trusts  in  wills,  except  that 
tlvD  fbroier  fA>rd  prlmd/k^^deficeDf  iment,  wfaicti  does  not  belong  to  the  latter. 

of 
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1 820.        of  appointment,  in  trust  for  himself,  his  heirs  and  assigns, 

.'   "  ~       subscribed  a  paper  writing,  dated  the  24th  of  August 
Jervoise  .  r  .  ^ 

V.  1811 ;  in  which,  after  augmenting  the  portions  of  his 

NoRTHaMBER.  J^unger  sons,  and  bequeathing  certain  legacies  to  his 

LAND.        wife  and  daughters,  who  had  been  provided  for  by  a 

previous  will,  he  expresses  himself  as  follows. 

"  To  my  son  BalpA  William  Grey^  I  leave  all  my 
estates  at  Backwarthj  Hottyooellj  Earsdon,  and  Benton 
and  Shire  Moor^  to  be  entailed  upon  his  male  heirs, 
and  failing  such  to  pass  to  his  next  brother,  and  so  on 
from  brother  to  brother,  allowing  2500Z.  to  be  raised 
upon  the  estates  for  female  children  each ;  the  above- 
named  estates  are  to  be  liable  to  all  my  debts  at  my 
decease,  and  to  the  fortunes  left  to  my  younger  children, 
unless  otherwise  discharged.  I  direct  my  estates  at  Pres^ 
toHf  and  the  Rake  in  Motick  Seatotij  and  my  shares  of 
coals  at  GiUsfield^  Fawderiy  and  Redingjield^  and  lease  of 
Eighton  Batiks^  to  be  sold  in  order  to  raise  money  for  the 
above  named  legacies,  &c.,  and  what  fidls  short  to  be  raised 
or  charged  on  the  other  property  before  named  at  Back" 
'vcorti^HoHyweUj  Earsdan^BentoiiMoor^  and  Shire  Moor P 

The  testator  died,  leaving  his  son  R.  W.  Grey^  his 
heir  at  law  according  to  the  custom  of  the  manor,  of 
which  the  estates  devised  to  him,  and  which  were  all 
copyhold,  were  held ;  the  above  instrument,  which 
was  not  executed  in  the  presence  o^  or  attested  by  any 
t  witness,  was  afterwards  declared  to  be  his  will  by  the 
Consistory  Court  of  Durham.  In  the  year  1816, 
a  bill  was  filed  by  R.  W.  Grey^  the  son,  against  the 
trustees,  in  whom  the  legal  estate  in  the  copyholds 
was  vested,  and  others,  for  the  purpose  of  having  the 
rights  of  all  parties  declared,  and  on  the  17th  of 
August  1816,  the  Vice-Chancellor  decreed,  that 
under  the  above  instrument,  22«  W.  Grey  was  entitled 

to 
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ta  an  estate  in  taii  male  in  tlie  copyhold  cistiites.  (a)        1820. 
The  estates  were  afterwards  settled  by  Mr.  Grey  oil  Kis     V    ' '' 
marrieg^  and  the  present  bill,  stating  the  above  feLCt&j  «, 

and  also  other  instruments  relating  to  the  titlfe,  wisU;  ^^^^, 
fSed  by  himself  and  the  trustees  of  his  settlement,  which        lanq. 
contained  a  power  of  sale,  to  compel  the  specific  per- 
formance of  an  agreement  for  the  sale  of  part  of  these 
estates.    The  Defendant,  by  his  answer,  submitted  to 
perform  the  contract  if  a  good  title  could  be  made. 

A  motion  was  now  made  for  the  payment  of  the 
purchase-money,  95,000/.  into  Court,  with  the  view  of 
obtaining  the  opinion  of  the  Court  on  the  effect  of  the 
above  instrument. 

0 

Mr.  Shadwetty  Mr.  EHisanj  and  Mr.  Clayton^  ih  sop*- 
port  of  the  motion. 

The  rule  is,  that  where  the  Court  is  to  executer  a 
settlement  in  conformity  to  an  instrument  merely  tes- 
tamentary, and  not  in  conformity  to  articles  of  agree- 
ment before  marriage,  or  to  any  other  instrument 
where  a  particular  consideration  appears,  which  may 
induce  the  Court  to  adopt  a  different  construction* 
it  will  adhere  to  the  ordinary  meaning  of  the  words. 
In  Leonard  v.  The  Earl  of  Sussex  (6)>  and  PapiUon  v. 
Voice  {c\  besides  the  words  directing  how  the  estates 
were  to  be  conveyed,  there  were  words  evidentiy  ex- 
pressing the  intention  of  the  donor,  that  the  estate 
should  not  be  absolutely  in  the  power  pf  the  first  taker ; 
in  the  former,  that  tiie  sons  should  not  have  power  to 
dock  the  entail;  in  the  latter,  the  estate  for  life  wAs 
to  be  without  impeachment- of  waste,  and  theie  was  also 

(a)  This  was  set  down  before  his  Honor  as  a  short  cause,  but  it 
admittad  that  the  question  was  argued  at  coiliidifertble  lenglh. 

(b)  S  VenuSS^.  ((^  9  P.  Wm. 471. 

^-  *  Vol,  I.  O  o  a  limit- 
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1820*        a   limitatioii  to  trustees   to    preserve  oontiDg^it    we^ 

Jnivoitti     ''^"^^^'^s,  and  a  power  of  jointuring.     In  Lord  Gfc- 

V.  fiorckjf  y^  Bosville  (a),  the  estate  was  directed  to  be  Sot 

NoATBiman*  ^  ^'^^I^'  ^^^  without  impeachment  of  waste.  BlacUmm 
LAVD.  V.  Stables  {b)  is  however  precisely  in  point ;  that  was  a 
weaker  case  for  giving  an  estate  of  inheritance  than 
the  present,  and  it  establishes  the  proposition  befine 
stated.  Suppose  the  testator  had  said,  i  give  all  mj 
estates  to  my  son  JR.  W^  Grey,  and  his  male  heirs,  and 
&iling  such,  &&,  it  clearly  would  have  been  an  estate 
tail  in  him.  Now  here  there  is  nothing  to  cut  down 
what  the  law  assumes  to  have  been  the  intention  of  the 
testator,  viz,  that  the  eldest  son  should  have  an  estate 
in  tul  male,  because  there  is  nothing  to  show  be  was 
*  intended  to  have  less.     The  subsequent  words  to  his 

next  brother,  &C.,  only  indicate  an  intention  that  they 
should  take  successive  estates  tail.  This  is  the  dis- 
tinction between  this  and  the  two  first  cited  cases,  but 
it  is  supposed  to  have  been  overruled  by  Your  Lord- 
ship in  The  Countess  of  Lincoln  v.  The  Duke  of  New- 
casile.  {c)  The  observation,  however,  in  that  case  is 
{ally  explained  by  the  Master  of  the  Bolls,  in  Blacldmm 
v.  Stables,  and  it  is  also  alluded  to  in  Stratford  v. 
PaooeU.  (d)  Moreover  here  the  legal  estate  was  out- 
standing, and  the  testator  was  himself  a  party  to  the 
deed  by  which  it  was  agreed  to  be  vested  in  trustees ; 
the  direction  in  the  will  therefore  cannot  be  considered 
as  intimating  any  particular  desire  to  provide  for  die 
issue,  it  merely  directs  the  trustees  to  do  what  the 
testator  could  not  do  himself. 

Mr.  Sugden  contra. 

This  will  came  under  the' consideration  of  the  Vioe- 
Chancellor  in  a  family  causey  and  he  only  pronounced 

(«)  Off.  7*  TM.  5.  (b)  tre$.i  Bea.  sev. 

a  few 
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ft  few  sentences  in  giving  judgment.  The  rule  laid  1820. 
down  by  Your  Lordship  in  the  case  of  the  Countess  of  \  ^-  - 
Lincoln  v.  The  Duke  of  Newcastle^  is  very  satis&ctoiy ;  v. 

it  was  never  brought  under  the  attention  of  the  Vice-  ^^J^^l^^ 
Chancellor  in  this  case,  or  of  that  of  the  Master  of.  the  laws. 
Rolls  in  Blackburn  v.  Stables.  Your  Lordship  there  says, 
'^  There  is  no  difference  in  the  execution  of  an  executory 
trust,  created  by  a  will,  and  of  a  covenant  in  marriage 
articles.  Such  a  distinction  would  shake  to  their 
foundation  the  rules  of  equity.''  (a)  The  same  doctrine 
18  to  be  found  in  heonard  v.  The  Earl  of  Sussex^  in 
which  the  Lord  Keeper  says,  ^^  He  took  it  to  be  as 
strong  in  the  case  of  an  executory  devise  for  the  benefit 
of  the  issue,  as  if  the  like  provision  had  been  contained 
in  marriage  articles."  Where  can  be  the  difference? 
It  is  true  that  under  articles  the  issue  are  purchasers, 
under  wills  they  are  volunteers;  but  how  can  that 
enable  the  Court  to  say,  in  one  case  they  take  by  pur- 
chase, and  in  the  other  by  descent.  In  Blackburn  y. 
Siaiiesj  the  Master  of  the  BoUs  says,  ^^  There  is  no 
difference  between  the  two,  except  that  the  object  and 
purpose  of  the  former  furnish  an  indication  of  intention 
which  muist  be  wanting  in  the  latter."  This  it  is  di& 
ficult  to  understand ;  doubtless  in  both  cases  the  issue 
are  intended  to  be  benefited,  but  what  indication  of  in- 
tention is  there  in  the  one  more  than  the  other,  as  to 
the  quality  of  the  estate  they  are  to  take?  and  how  can 
they  take  difierent  estates  in  each  case,  when  the  only 
thing  that  can  guide  the  Court,  is  the  intention  of  the 
party  creating  the  trust,  to  be  collected  firem  the  words 
he  has  used  ?  Surely  different  constructions  are  not  to 
be  put  upon  the  same  words,  because  they  are  con- 
tained in  different  instruments.  It  would  be  useless  to 
cite  cases  to  show  the  distinction  between  trusts  ex- 

(«}  18  Vet.  227. 

O  o  2  ecutory 
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ecfitory  and  executed.     The  law   is  estabUshed,  that 
where  a  testator  has  left  something  do  be  d<Hie,  the 
V.  Conrt  will  look  to  the  intention  beyond  the  mere  legal 

IWxS!'»L^»  operation  of  the  words,  and  if  it  see  an  intenticm  to 
LAim.  vest  an  estate  in  a  party  by  purchase,  it  will  execnte  it* 
This  case  is  altogether  distinguishable  from  any  other; 
the  testator  says,  *^  allowing  2500/.  to  be  raised  for 
female  children  each ;"  now  is  it  possible  not  to  be 
satisfied  that  the  preceding  words,  '^  male  heirs,"  mean 
sonsy  and  dre  used  in  contradistinction  to  ^  female 
children/'^  or  daughters  ?  It  is  very  different  from  Black'- 
bum  V.  StaUes^  in  which  the  words  were,  **  to  the  male 
heir  by  him.*''  Here,  and  the  Court  wUl  spell  cveiy 
word  to  get  at  the  intention  of  the  party,  the  wordv 
are  not  upon  R.  W.  G.,  or  to  the  male  heirs  by  him^ 
but  ^  upon  his  male  heirs."  And  there  is  also  another 
material  distinction,  it  is  to  go  to  all  the  collateral 
branches  of  the  family;  a  strict  settlement  was  clearly 
contemplated,  the  sons  were  intended  to  be  tenants  for 
life,  with  power  to  charge  so  much  for  female  children. 
The  cases  cited  on  the  other  side  are  strong  authorities 
in  favour  of  this  construction.  They  establish  the  di»- 
tinction  between  trusts  executed  and  executory,  and 
show,  that,  in  cases  of  executory  trust,  although  the  wiB 
gives  an  estate  tail  in  words  of  the  most  technical  nature, 
as  in  Leonard  v«  The  Earl  of  Sussex,  or  contains  another 
devise  in  the  same  words,  not  by  way  of  executory  trust, 
Us  in  PapiUon  v.  Voice,  the  Court  will  look  to  any  circn»^ 
stance  indicating  an  intention  that  the  party  is  only  to 
be  tenant  for  life,  ami  will  give  effect  to  it  accordin^y. 
Can  any  direction,  that  a  person  is  not  to  be  sulked  to 
waste,  have  half  so  poweHul  an  operation  on  die  mind 
of  the  Court,  as  the  words  ^*  allowing  2500/.  to  be 
raised  for  female  children  each?"  If  the  party  was  to  be 
tenant  in  tail,  why  give  such  a  power  ?  when  by  suffer- 
ing a  recovery,  he  might  sell  the  estates,  or  charge 

that 
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that  or  any  other  sum.     The  subsequent  words  in  the        1820. 

will  confirm  this  construction,  for  the  testator,  in  case      ^T"^^'*^ 

the  estates   directed  to  be  sold   for  payment  of  the  «. 

legacies  fell  short,  does  not  charge  the  deficiency  on  ]J^Hwa». 

the  others  himself,  but  contemplates  that  it  is  to  be  afier-        land* 

wards  done,  and  therefore  directs  it  ^^  to  be  raised  or 

charged."     The  Master  of  tlic   RoUs  in  Blackburn  v. 

Stables^  admits,  that  if  the  Court  find  that  the  testator 

did  not  intend  to  use  the  words  he  has  employed  in 

their  technical  sense,  it  will  depart  from  his  words  in 

order  to  execute  his  intention ;  that  is,  what  the  Court 

is  asked  to  do  here.     The  testator  leaves  estates  to  his 

son  in  words  which  give  him  a  fee,  can  it  be  supposed 

he  intended  that  he  should  settle  them  upon  himself  in 

tail,^  when  the  next  moment  he  might  have  destroyed 

the  entail,  and  barred  the  remainders  ?     Humberston  v. 

Htmiberston  (a),  as  contrasted  with  Seaward  v.  Wilhck  (i), 

shows  strongly  the  liberty  which  the  Court  takes  with 

executory  trusts.' 

But  it  is  by  no  means  clear,  if  this  had  been  simply 
a  devise  of  the  legal  estate,  without  words  of  trust,  that 
it  would  have  created  an  estate  tail  in  the  eldest  son  (c) ; 
the  decision  in  Doe  v.  Jesson^  tliough  now  reversed, 
diows  how  the  Court  might  have  determined.  There 
would  be  no  difficulty  in  the  present  case  in  supplying 
the  words.heirs  male,,  afler  the  limitations  to  the  brothers, 
Evam  V.  Astley.  (d)  ^ 

The  circumstance  of  the  testator's  having  only  had 
an  equitable  fee  is  unimportant ;  if  that  were  to  vary  the 
construction,  the  Court,  before  it  could  form  an  opinion 

(«)  1  P.  Wm$.  532.  (b)  S  Eatt,  198. 

(c)  Gr^HoH  V.  Haward,  6  TauiU.  94.    9  Manh,  9.     1  Mer.  448. 

Doe  ▼.  Je9$o9i^  S  Man.  ^  SeL  95.    The  decision  io  the  last  case  has 

been  reversed  by  the  House  of  Lords. 

id)  ^Bhc.  499. 

O  o  3  -on 
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on  a  devise,  must  inquire  whether  the  l^al  estate  was 

outstanding ;  the  testator's  son  is  the  person  who  is  to 

If,  execute  his  intention ;  the  trustees,  in  whom  the  l^al 

^nmaeL  ®*^^  ^^  vested,  have  nothing  to  do  with  it.     At  all 

LANDb        events,   this  is  a  title  which  cannot.be  forced   <hi  a 

purchaser. 

Mr.  Shadwell^  in  reply. 

The  difference  between  trusts  executed  and  executory 
is  well  established ;  the  only  question  is,  as  to  the  dis- 
tinction between  the  latter  and  marriage-articles;  the 
Plaintiffs  rely  upon  the  rule  laid  down  by  your  Lord- 
ship in  the  Countess  of  Lincoln  v.  the  Duke  of  Nevh 
castUf  as  qualified  by  the  Master  of  the  Rolls  in  Black" 
bum  V.  Stables^  It  is  difficult  to  suppose  a  case  in  which 
these  words  could  be  found  in  marriage-articles ;  but  the 
circumstances  of  the  parties,  and  the  issue  to  be  pro- 
vided for,  must  always  show  that,  in  them,  something 
else  is  to  be  considered  beyond  the  dry  words  of  limit- 
aUon*  If  this  had  been  a  devise  of  the  l^al  estate, 
without  any  words  which  could  be  called  executory, 
the  eldest  son  would  have  taken  an  estate  in  tail  male. 
The  decision  in  Gretton  v.  Haward  excited  much  sur- 
prize, and  is  incompatible  with  what  has  been  latdy 
determined  by  the  House  of  Lords  in  Doe  v.  Jesson; 
but  here,  as  in  those  cases,  there  are  no  such  words  as 
*^  share  and  share  alike."  It  is  not  dear  that  the  testator, 
in  using  the  words  **  to  be  entailed,'*  meant  any  other 
conveyance  than  would  result  from  calling  upon  the 
trustees  to  convey;  the  lands  are  entailed  by  giving 
IL  JV,  G.  an  estate  tail ;  there  is  nothing  expressive  of 
any  intention  that  he  should  make  any  conveyance;  the  ' 
words  do  not  point  to  a  conveyance,  merely  to  the 
mode  in  which  the  estate  should  devolve.  If  IL  W,  G. 
only  takes  an  estate  for  life,  what  estate  are  the  h&n 
male  to  have  ?  Are  they  to  take  altogether  or  succoes* 

lively? 
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iively?  It  is  impossible  to  conjecture  which  the  testator  1820. 
intended.  The  direction  as  to  female  children  increases 
the  difficulty;  is  the  sum  mentioned  to  be  for  each 
fimude  child,  or  for  the  female  children  of  each  tenant  ^j^x^otomi- 
for  life?  Does  the  will  create  a  charge,  or  give  a  power  land. 
of  charging?  *  There  is  nothing  to  show  that  JR.  W.  6. 
was  to  have  less  than  an  estate  tail;  the  pojnrer  of 
charging  is  quite  consistent  with  that  estate;  he  might 
wish  to  exercise  the  power  without  disturbing  the  other 
arrangements  of  his  father ;  but  the  directions  in  some 
of  the  cases  which  have  been  cited,  as  that  the  estate  is 
to  be  without  impeachment  of  waste,  or  that  there  shall 
be  trustees  to  preserve  contingent  remainders,  are  in- 
consistent with  an  estate  tail. 

The  Lord  Chancellor. 

If  the  testator  had  been  seised  of  the  legal  estate, 
the  will  would  have  created,  either  an  estate  tail  at  law 
in  B.  W.  G.,  or  an  executory  trust  to  be  dealt  with  in 
equity.  It  does  not  appear  from  the  decree  in  which 
light  the  Master  of  the  BoUs  considered  it,  tliough  the 
language  of  it  rather  imports  that  he  thought  the  will 
itself  vi  sud^  created  an  estate  tail.  If  the  case  had 
been  before  me  at  the  time  of  this  decree,  and  this  point 
had  been  made,  I  should  have  been  disposed  to  have 
directed  a  case  to  a  court  of  law,  stating  the  testator  to 
have  had  the  legal  fee  when  he  made  his  wilL 


The  Lord  ClianceUm\  in  consequence  of  what  fell  from  J%J^  t. 
Mr.  Sugden  at  the  conclusion  of  his  argument,  wished 
to  understmd  whether  he  meant  to  say,  that  this  is  one 
ci  those  cases  in  which,  whatever  may  be  the  opinion 
of  the  Court,  the  title  is  such  as  a  purchaser  cannot  be 
to  actept:  observing,  at  the  same  tim^  thsct 

Oo  4  since 


».«)ihi  -ui;-  • 
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1620.        since  the  case  of  SmM  v.  Shapland{a)y  tbeie  hwl  bea 

\    "  two  classes  of  cases;  one  in  idiich  the  title  Itas  been 

o.  9Q  clear,  that  the  Court  will  compel  a  parfnnwT  V>  twe 

'^^^Sl^—^  it;  and  another,  in  which  it  has  siud^  accocding  Id  dK 

x-fVB^        best  <^inion  I  can  fismn,  such  is  the  law,  but  I  coMHt 

undertake  to  say  diat  it  is  a  title  I  can  conqpdl  m  |Mr- 

chaser  to  tidie. 

Mr.  Sugdeu  intimated,  that  the  Duke  experted 
^    title  as  a  future  purchaser  would  be  bound  to 


TTie  Lord  Chakcellor. 

Jtdy  II.  This  was  a  motion  that  the  Defendant,  a  purchaser, 

might  pay  into  Court  a  sum  of  95,0(MML     Hie  parties 
probably  shaped  the  application  to  the  Court  in  this 
form  upon   the  ground,    if  the   Court  should  be   of 
opinion  that  it  ought  to  be  paid  into  Ccmrt,  diat  diat 
opinicm^  expressed  in  judgment,  would  operate  as  sati»- 
fiictorfly  as  a  decree  for  a  qpedfic  performance.    And 
the  qnesti<Mi   is,    whedier    the   Court  could  ovdcr  a 
specific  performance  of  this  contract,  which  the  Duke 
of  Northumberland  has  entered  into  for  die  purchase 
of  this  estate ;  and  would  so  (»rder  it,  upon  the  ground 
of  the  strength  of  its  own  opinicm  being  such,  that  it 
oug^t  to  compel  him  to  take  the  title;  because,  as  I 
understand  Mr.  Sugdai  to  put  it,  he  says  the  Duke  will 
not  take  it  unless  the  Court  wDl  compel  him. 

The  law  of  this  Court,  in  that  respect,  ha&  altered 
widiin  my  time.  When  I  first  b^an  to  practise,  the 
rule  was  this:  when  die  Court  had  once  determined 
that  a  party  was  tenant  in  tail,  or  tenant  for  life  widi 
an  absolute  power  of  appointment,  or  any  thiqg  cbe 

(«)  1  Bnt.  C.  V.  75. 

diat 
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.-that  wopld  enable  bim  to  convey  a  fee  simple  free  from        1820. 
all  charges  and  incumbrances  whatsoever,  it  would  act 
.upon  tliat  opinion  as  incontroi^ertibly  right.    The  old 
Oounse  «BQd  to  b^  when  a  party  was  dissatisfied  with  N^arawttM- 
Aft  judlgi^ient  of  the  CJourt,  to  compel  him  either  to  do        i^no. 
m  the  Court  required,  or  to  appeal  to  tj*e  House  of  incompdling 
Lords;  uot  that  that  opinion  was  decisive;  but  it  gave  a  purchaser  to 
•  sanction  to  the  title,  whidi  would  probably  operate  to  the  Court 
ib^  99PHrky  of  the  purchaser.    And  I  believe  that  tie  formerly  acted 

r  upoo  Its 

jfliBt  cas^  in  which  that  rule  was  departed  fromt  ^os  own  opinion; 
that  of  Shapland  v.  Smith  {a);  and  that  the  last  case  Sol'^m^i^" 
which  went  to  the  House  of  Lords  was  one  in  which  him  to  take  it 
Mjp.  Morris,  a  king's  counsel,  was  plaintiff  (6)     The  luM"'" 
Coiu%  since  that  time,  has  almost  gone  the  length  of  * 
4Mying  that,  unless  it  was  so  confident,  that  if  it  had 
BSJDQQL  to  Jay  out  on  such  an  occasion,  it  would  not 
jbtw^itate  to  trust  its  own  money  on  the  titles  it  will  not 
-OMnpel  It  ppidaaser  to  take  it 

I  itke  it  thesfQ  are  copyhold  estates^  which  go  ac- 
,wrding  to  the  common*law  descent;  and  that  being  so, 
wd  ^p^flBing  over  the  other  wills  and  settlements  stated 
ia  the  4)111  #s  not  materiid  in  the  present  view  of  the 
naa^  it  a(^)ears  that  the  person  who  was  equitable 
owner  (^  the  jGie  made  a  will  on  the  24tb  of  August 
181  If  \jf  ^rhich  he  augments  the  portions  of  his  sons, 
and  gives  oartain  legacies  to  his  wife,  and  to  his  daugh- 
leiis;  m^  with  req)ect  to  certain  copyhold  estates^  he 

(H)  1  J8ro.  a  C.  75. 

lb)  In'Sloper  ▼.  Fish^  2  Ves.  ^  Bea.  149.,  the  Mtuter  of  the  RolU 
stateB,  that  the  rule  of  not  compelling  a  purchaser  to  take  a  doubt- 
•ftd  title,  was  not  introduoed  by  Jjotd  Th$urioWf  but  is,  at  least,  as 
oU  as  Sir  JcuqA  JekylC%  time,  and  vas  repeatedly  acted  upon  by 
hfotd  Hurdwickc.  (  Vide  the  cases  cited  in  Sugd.  on  Vend,  4r  Purck. 
5  jRd,  2S7.,  and  ManhaU  v.  Boutfietd^  2  Mad.  175.)  In  BUcoe  v. 
■  ^tHtkuy  2  Vet.  4*  Bea.  495.,  the  Lord  CkancelUr  seems  to  have  acted 
upon  the  old  ruk. 

devises 
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1820.        devises  them  in  the  following  terms.  (His  Lordship 

here  read  the  vvill.)     And  then  the  testator  subscribe* 

his  name  to  the  will.     This  being  a  devise  of  copyhold 

iSTraSStt-  ^^^»  if  it  is  a  good  will  of  perscmal  estate,  it  wiH 

LAND.        be  a  good  will  of  copyhold  estates.    I  do  not  know 

whether  it  has  been  proved,  as  this  Court  requires,  bat 

Probftte  of  a    it  is  admitted.     I  say  so,  because  I  do  not  take  it  ao- 


deoce  that''     cording  to  the  old  course  of  the  Court,  that  the  fact  of 


copyholds        the  probate  of  a  will  in  the  Ecclesiastical  Court 
pats  by  It.  . 

evidence,  that  copyhold  estates  would  pass  by  it;  but 

here  the  heir  at  law  admits  it. 

Mr.  Grey  was  equitable  tenant  in  fee  of  these  estates; 

but,  in  my  judgment,  it  makes  no  difference  that  the 

legal  estate  was  not  in  him ;  and  the  question  dependi 

In  executory     on   these  principles.     Where  there  is  an   ezeeuiofy 

Cotiitcon*       ^"^  ("^  ^®  s^*^  which  the  Court  puts  on  these 
siden  the  in-     words),  I  apprehend  the  Court  has  been  in  tbe  hdbk 
testator»and     (certainly  with  some  exceptions,  and  perhaps  Basham 
acts  according  y.  Spencer  is  one  of  them,  but  certainly  with  some  ex- 
ceptions,)—  I  say  where  there  is  an  executoiy  trml^ 
where  the  testator  has  directed  something  to  be  daotf 
and  has  not  himself  according  to  the  sense  in  wfaidi 
the  Court  uses  these  words,  completed  the  devise  in 
question,  the  Court  has  been  in  the  haUt  of  looking 
to  see  what  was  his  intention;   and  if  what   he  has 
done  amounts  to  an  imperfection,  vnih  respect  to  the 
execution  of  that  intention,  the  Court  inquires  what  it  ii 
itself  to  do,  and  it  will  mould  what  remains  to  be  done 
so  as  to  carry  that  intention  into  execution.     I  repeat, 
where  there  is  a  trust  executory,  because  one  is  a  good 
deal  confused  by  the  inaccuracy  of  the  expressions  tmst 
Distincdon       executory  and  executed.    The  latter,  no  doubt,  in  one 
executory  and  ^^i^^  ^^  ^^  word,  is  a  trust  executory ;  that  is,  if  ^  A 
esecoted         is  a  trustee  for  CD.,  or  for  C.  D.  and  others^  tfaa^  in 

this  sense,  is  executory,  that  C  2>.,  or  C  Z>.  and  die 

6  odMT 
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other  persons,  may  call  upon  A.  B.  to  make  a  convey-       1 820. 

ance,  and  execute  the  trust :  but  these  are  cases  where      ,  '  ^  ^ 
-  Jervoiib 

the  testator  has  clearly  decided  what  tlie  trust  is  to  be ;  v, 

and  as  equity  follows  the  law,  where  the  testator  has  N^BTHoiiMr^ 
left  nothing  to  be  done,  but  has  himself  expressed  it,         landw 
there  the  effect  must  be  the  same,  whether  the  estate  is  j„  the  latter 
equitable  or  legal.     I  make  these  observations  with  re-  this  Court 
ference  particularly  to  the  case  of  the  Duke  of  Nesh  law. 
castle  v.  Lady  Lincoln :  if  it  is  supposed  I  ever  stated 
that  there  was  no  difference  between  marriage-articles 
and  trusts  in  wills,  I  must  say  I  never  stated  any  such 
thing,  if  it  is  understood  in  this  sense,  that  there  is  no 
difference  between  marriage-articles  which   are  to  be 
carried  into  execution  'according  to  the  intention,  and 
trusts  executed.     I   never  made  use  of  such   an  ex- 
pression, nor  does  the  report,  I  Uiink,  seem  to  import 
it.     I  tlien  intended   to  allude  to   the  distinction   in 
those  cases  in  which   a  party  takes  upon  himself  to 
be  his  own  conveyancer;  and  I  certainly  feel  that  it 
was  this  last  species  of  observation  I  meant  to  make ;  , 

and  throughout,  it  appears  to  me,  I  asserted  most 
anxiously,  what  k  now  repeat  I  wish  to  do,  that  I 
entirely  agree  with  this  proposition,  (and  it  is  what  is 
the  result  of  all  the  cases,)  that  where  a  trust  is  exe- 
cuted, in  the  sense  in  which  I  have  stated,  this  Court 
will  follow  the  law.  I  do  not  mean  to  say  whether  the 
Court  has  acted  right  or  wrong  in  particular  cases,  but 
that  is  the  result  of  them.  To  show  the  distinction 
to  which  I  have  adverted,  take  the  cases  of  Austin  v. 
Taylor^  and  PapilUm  v.  Voice:  in  the  latter  case  it  was 
held  the  party  took  an  estate  tail,  where  there  was  no 
direction  to  settle;  but  Lord  Kif^^  who  decided  that 
case,  was  of  opinion  (notwithstanding  the  similarity  of 
language)  that,  with  respect  to  the  land  to  be  purchased, 
where  the  trust  was  an  executory  trust,  and  something 
was  to  be  done  according  to  what  he  conceived  to  be 

the 
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1820.        the  intention  of  the  testator,  there  mufit  be  a  cliffin'eiioe: 

\     '  and  he  so  distinfiniished  between  a  devise  of  the  hind  and 

Jeevoise  ^ 

V.  an  executory  trust,  as  to  hold  that  in  one  case  the  pwly 

NoEZHUMiEB-  ^^  tenant  in  tail,  and  in  the  other,  tenant  Sor  life.     In 
{•AMD.        Austin  V.  Taylor  J  whether  it  was  rightly  decided  or  not 
is  another  point  (Mr.  Ambler^  in  a  note^  states  it  was 
contrary  to  the  opinion  of  the  profession ;  though  Mr. 
Eden^  in  his  late  valuable  reports,  from  Lord  Northmg" 
toiis  own  notes,  shows  that  Mr.  jbMer  was  not  quite 
correct ;)  (a)  but  whether  right  or  wrong,  the  disdncticm  is 
kept  up.    Lord  Northington^  admitting  the  different  law 
in  cases  of  trusts  executory,  l\eld,  that  the  land  to  be 
purchased  being  to  be  conveyed  to  the  same  uses,  the 
testator  had  left  nothing  to  be  done;  he  considered  it 
«s  an  executed  trust :  whether  he  was  light  is  another 
matter,  but  when  he  had  made  up  his  mind  to  consider 
it  as  such,  he  said  this  party  is  tenant  in  tail.    Whether 
other  Judges  would  have  said  the  same  thing  is  not 
material,  but  both  cases  prove  that  the  Chancellois  ad> 
mitted  the  same  principle,  differing  only  about  its  ap- 
plication.    Without  going  through  all  the  cases  whidi 
are  well  Imown,   I  may  refer  to  ]|(r.  Feertu^s  work^ 
where  he  has  shown  that  the  distinction  has  not  only 
been  pointed  out  by  every  Chancellor  who  has  bad  any 
thing  to  do  with  these  questions,  but  where,  after  point- 
ing it  out  in  case  after  case,  and  in  every  decision  finom 
.finst  to  last,  and  after  observing  on  what  fell  fitvn  Lord 
ThurUm^  in  Jones  v.  Morgan^  and  on  the  cases  of  Bar 
Aaw  V.  Spencer^  and  Garth  v.  Balda>iny  and  another  case 
before  Lord  Hardwictej  and  on  the  di£Sculty  of  recon- 
ciling them,  and  particularly  Bashaw  v.  Spencer^  with  ' 
Wright  V.  Pearsanj  he  sums  up,  most  ably,  what  may 
be  said  to  be  the  text  law  on  this  subject;  and  to  whidi, 
as  there  laid  down,  I,  for  one,  am  ready  to  give  my  fiiU 

assent 

* 

(a)  Vide  i  Sden,  369, 
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The  question,  therefore,  is,  whether  this  is  so  clear        1820. 
an  executed  trust,   that  I  will  take  upon  myself  ta     ^T"*^"*"*^ 

j£&TOISS 

say,  at  the  hazard  of  the  improbability  of  a  ooiitrary  v. 

judicial  construction,   this  is  clearly  an  estate  tail  in  ^^J^^Z^ 
Mr.  Gret/.    The  words  are,  to  my  son  Ralph  WiUiam        LAirn.^ 
Grey  I  leave  all  my  estates,  <Jc. ;  and  I  repeat  again,  jj,g  circum- 
that  it  can  make'  no  difference  that  this  testator  had  not  stance  of  the 
the  l^al  estate,  because  the  question  would  be^  if  he  having  had  the 
had  had  it,  whether  it  was  or  was  not  a  direction  for  '^**  ®*,^t® 

.        can  make  no 

him  to  make  some  conveyance;  and  whether,  contammg  difference  in 
such  du-ection,  this  Court  would  hold  upon  his  selling  J^n^^f  *''d*^' 
the  estate,  it  was  so  clear  upon  this  short  instrument  vise. 
taken  altogether,  that  he  is  tenant  in  tail,  and  not  tenant 
fixr  life,  that  it  could  compel  a  purchaser  to  take  the 
tille.    Now,  supposing  this  had  been  a  legal  estate^  the 
first  words  are,   to  my  son  22.  W,  Grey^  Sfc.\  if  the 
testator  had  had  the  legal  estate,  this  would  have  given 
Urn  the  l^;al  fee;  and  I  apprehend  these  words  will 
give  him  the  equitable  fee,  the  .testator  having  it.    Hav- 
ing got  thaty  the  question  is,  what  is  to  be  done ;  and 
here  I  must  .admit,  that  in  this  will  there  are  wanting  a 
great  many  of  those  indications  of  this  gentleman  being 
only  to  be  tenant  for  life^  which  are  to  be  found  in  many  • 
of  the  cases.    Without  stating  them  more  particularly,  I 
may  observe  that,  in  some  of  them,  there  was  an  in- 
dication of  intention,  arising  from  the  circumstance  that 
the  estate  for  life  was  to  be  without  impeachment  of 
waste^.  and  preceded  the  limitation  to  the  heirs  of  the 
body;  an  indication  which  one  must  observe,  if  the 
trust  was  executed,  would  nevertheless  not  make  him 
tenant  for  life,  or  prevent  him  from  being  tenant  in  tail. 
In  other  cases,  the  circumstance  that,  although  the  words 
under  which  the  estate  could  be  claimed  would  make  a 
party  tenant  in  tail,  contrary  words  have  immediately 
followed,  as  that  he  was  not  to  aliene  Gt  bar  the  estate; 
and  though  I  do  not  say  what  the  oonstruetion  in  such 
^  case  would  bein  a  wiU,  yet  this  has  been  taken  to  be 

amani- 


574  CASES  IN  CHANCERY. 

a  manifestation  that  the  sense  in  which  the  testator  used 

the  words  was  different  from  their  legal  one;  and  that 

v^        although  the  party  would  have  a  tenancy  in  tail  at  law, 

^^,^Jj^[^^  yet  in  equity,  where  something  was  to  be  done,  he  would 

LAND.        not,  because  of  that  proviso  showifig  it  could  not  be 

according  to  the  intention.  > 

So,  again,  that  I  may  not  be  misunderstood,  if  it  is 

supposed  that  I  said  there  was  no  difference  between 

marriage-articles  and  executory  trusts,  and  that  they  stood 

precisely  upon  the  same  grounds,  I  never  meant  to  say  so. 

In  marriage-articles,  the  object  of  such  settlement,  the 

issue  to  be  provided  for,  the  intention  to  provide  for  such 

issue,  and,  in  short^  all  the  considerations  that  beloif 

No  difierence    peculiarly  to  them,  afford  primd  facie  evidence  of  intait, 

nage  articles     which  does  not  belong  to  executory  trusts  under  wills. 

aad  executory  But  I  take  it  accdrdimr  to  all  the  decisions,  allowing  fer 
trusts  in  wills,     ,  .  .n  •  i  i  • 

excc»t  that       that,  an  executory  trust  m  a  will  is  to  be  executed  m 

a^fS""  w      ^^  SBxne  way.     Then  follow  these  words,  **  to  be  en- 

fBcie  evidence  tailed  upon  his  male  heirs;"  and  the  first  question  here 

wbicfaTdoes       ^  whether,  if  he  had  had  the  legal  fee,  this  would  be  to 

not  belong  to    be  considered  as  a  devise  to  him  cutting  down  this  &e^ 

if  I  may  so  express  it,  to  an  estate  tail ;  or  whether,  on 
the  other  hand,  these  words  must  be  taken  to  be  ^ 
rectory  to  do  some  act  to  diminish  that  estate,  whidi, 
by  the  first  part  of  the  devise,  would  be  an  estate  in  fee. 
Now  if  any  body  is  so  bold  as  to  say  these  words  operate 
to  cut  down  this  equitable  fee  by  force  of  these  words, 
without  any  act  to  be  done  by  him  who  had  taken  the 
fee,  whether,  without  quarrelling  with  his  fortitude;,  I 
should  put  on  it  that  construction,  is  very  different  from 
undertaking  to  say  that,  in  judicial  construction,  the  pur- 
chaser is  quite  safe  in  considering  this  as  a  trust  exe- 
cuted by  creating  an  estate  tail.  The  obvious  meanii^ 
is,  that  it  is  a  thing  to  be  done;  and,  in  some  cases,  the 
words  <<  to  be  settled'*  have  been  stron^y  rdied  on ;  and 
the  words  «^  to  be  entailed"  rendei^'it  doabtfid,  firrt, 

whether 
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>iriietber  the  words  of  this  devise  create  an  estate  taiU        1820* 

unless  it  be  created  by  something  to  be  done ;  and  the      j^yQ^^ 

next  thing  is,  is  it  clear  what  is  the  meaning  of  it,  if  it  v. 

be  directory?  The  words  are,   "  to  be  entailed,"  not  northumieii- 

upon  him,  but  his  male  heirs;  and  the  question  then        lavo. 

will  be,  whether  I  can  take  upon  myself  to  say,  it  is 

dear,  that  the  testator,  who  ^ves  the  fee  to  his  eldest 

son,  (meaning  to  entail  his  property,  and  to  carry  it  on 

from  brother  to  brother,  and  I  admit  it  is  the  same 

as  if  heirs  male  had  been  attached  to  each  brother,) 

meant  to  convert  it  into  an  estate  tail,  enabling  him 

immediately  to  destroy  it,  and  convert  it  into  a  fee, — 

whether  I  can  say  that  it  is  so  clear  that  I  shall  compel 

a  purchaser,  against  such  advice  as  he  may  receive,  to  * 

take  the  title  ? 

There  are  other  symptoms  in  the  subsequent  clauses  in 
fiivour  of  limitmg  it  to  an  estate  for  life ;  but  I  think  it 
light  to  say,  that,  unless  it  were  for  the  ambiguity  in  the 
words  **  to  be  entailed/'  one  might  get  over  the  grounds 
of  argument,  that  he  was  not  to  be  tenant  for  life,  which 
arise  from  the  subsequent  expressions :  because  it  can- 
not be  doubted,  either  upon  principle  or  ailthori^,  that 
such  powers  as  these  may  be  given,  and  usefully  given^ 
to  a  tenant  in  tail ;  .and  that  in  many  cases  powers  are  Power  to 
gLYen  (which  in  one  sense  may  be  said  to  be  given  an-  ^^I^Qg  not 

necessarily)  to  a  tenant  in  tail,  but  which,  enabling  him  inconristent 

^     J         _.  •         ^  j«^      1  ^  •  1      with  aa  estate 

to  do  certam  acts  more  expeditiously,  more  certainly,  ^|, 

and  in  a  less  expensive  way,  and  to  do  these  acts,  though 
he  does  not  think  it  proper  to  destroy  the  estate  tail, 
may  be  quite  consistent  with  his  having  an  estate  tail. 
But  then,  thinking  on  the  safety  of  a  purchaser,  it  must 
be  recollected,  and  it  cannot  be  doubted,  that  such  cir- 
cumstances may  have  considerable  weight  with  many 
judicial  minds,  and  a  greater  weight  than  they  have 
with  me.  The  question,  therefore,  is,  whether  I  can 
take  i^n  myself  to  say  that  this  is  not  an  executory 

trust; 
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1820.        trost;  if  I  cm  do  that,  but  it  most  be  iipCM  the  deftfest 

V    "   V^     fiTOund  when  I  am  to  compet  a  porobaser  to-  take  the 
Jbbtoise        . ,     .,  ..     i.  «      -^ 

V.  tide,  I  agree  it  is  an  estate  tmz  iMit,  secencuy^  h  8c»e- 

NoiiTH«Bmf.  ^*"8  i«^  ta  be  done,  if  the  trust  i»  to  be  execnicd  in  diis 
LAND.  Gxirt,  the  question  is,  in  what  ■lann^  it  is  to  be  exe- 
cuted; and  then  the  last  cjaesdon  is,  whether  it  is  so 
clear,  the  whole  taken  together,  that  this  gentleman  was 
himself  to  be  tenant  in  tail  that  I  can  compel  the  Duke 
of  Northumberland  to  take  the  title ;  and  t  am  of  (pinion 
that  I  cannot  compd  him  to  take  it 


J^  »«•  BAXTER  t;,  CONOLLY. 

A  penon  If  N  the  year  1796,  an  agreement  was  entered  into  be- 

^^Mthe  t^ttn  the  agents  of  the  Duke  of  JBMj^&rv2  and /%fny 

rig^t  and  in-  SerbnAam,  fer  the^  grant  to  the  latter  of  a  piece  of 
another,under  gt^mnd,'  intended  to  form  the  south-west  side  of  Tooh 
■,^^J^'   rf*)<*5itor^,  onabufldi^  The  term  was  to  be 

full noticeof  99  y^rs,  at  a  rent  of  a  peppercorn  for  the  three  first 
it  wSSSTob^  J^^»«^  ^^  ♦^Z.  fer  the  remainder  of  the  time-  A  pro- 
jecttothepay.  pogal  for  the  lease,  specifViiur  the  terms  and  the  build- 

mentofthe       .  ...  •        .i     ,  .  ,      ,     ,  .      , 

consideradon,  ^  conditions,  was  inscribed  m  a  book  kept  by  the 
^'^u^d'SiJt^  Duke's  agents  at  thew  office,  and  the  following  memo- 
such  contract    rtthdum  was  signed  by  Scrimshaw  at  the  foot  of  it 

on"5i?JS?    "  ^^^  J^'y  ^'79^  ^«  ^*^  proposal  agreed  to  this 
party  to  it,       day  by  me^  Henry  Scrimshaw** 
or  for  want  of 
title. 

The  Court        In  May  1800,  Scrimshaw  agreed  to  asshm  his  inte- 
will  not  exe-  ^   •      .*  •  i     ^  ^     ,  ^ 

cute  a  con-       Jf^^st  in  the  premises  to  the  Deftudantj  who,  in  the 

Sfo?aM^  year  IMS,- no  buildings  having  been  ccmiifienced, 
wUl^but  will     agreed  to  seU  it  to  the  FIaint!£P;  on  that  occaskm  die 

*^ef to  law.  *»M«^"»g  memorandum  of  agteement  was  drawn  up  and 

signed  by  the  Plaintiff. 

BuinoiiuidinD* 
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Memorandum.     I,  the  underwritten  Samuel  Baxter,         1820. 
do  hereby  agree  with  Charles  ConolUfy  Esquire^  in  con-         "  ' '    * 
sideration  of  his  giving  up  to  me  all  his  right  and  v, 

interest  of  and  in  140  feet  of  ground  fronting  Tavistock  ^^»^^^* 
Square,  by  a  depth  of  80  feet,  forming  the  comer  of 
the  said  square,  and  of  an  intended  street  to  be  called 
Ne^s  Frances  Street,  which  ground  was  originally  taken, 
by  Mr.  Henry  Scrimshaw,  of  the  Duke  of  Bedford,  at 
the  yearly  rent  of  4f2L,  under  conditions  for  building 
thereon,  &c.,  since  vested  in  said  Charles  ConoUy,  to 
fulfill,  perform,  and  keq)  the  terms  and  conditions 
mentioned  in  the  memorandum-book  kept  at  the  Duke 
of  Bedford's  oiEce  for  that  purpose,  in  the  way  that  is 
usual  by  persons  taking  ground  there  for  building, 
and  according  to  the  rules  of  the  said  office ;  and  also 
to  well  and  effectually  secure  to  the  said  Charles  Condly, 
his  executors,  administrators,  and  assigns,  for  the 
whole  building  term  in  the  said  ground,  an  improved 
yearly  ground-rent  of  40/.,  over  and  above  the  said 
original  ground-rent  of  42/^  payable  to  the  Duke  of 
Bedford,  with  such  covenants  and  conditions  for  secur- 
ing the  same,  clear  of  all  deductions,  as  are  contained 
in  the  lease  of  the  Duke  of  Bedford  ;  the  said  ground- 
rent,  amounting  to  82/.,  to  commence  from  Midsummer 
1806,  tlie  sdXdi  Samuel  Baxter  ck)s&mng  the  conditions 
aforesaid.    May  18,  1805. 

Under  this  agreement  the  Plaintiff  paid  to  the  De- 
fendant the  40/.  per  annum,  till  about  the  year  1816^ 
but  he  did  not  begin  the  building,  nor  did  it  appear 
that  he  had  ever  taken  possession,  or  at  least  made  any 
use  of  the  land.  Some  arrears  of  the  annual  payment 
being  due,  the  Defendant,  in  Easter  term  1819, 
brought  an  action  of  assumpsit  (a)  against  the  Plaintiff 

(a)  The  declaration  was  upon  the  Bpecial  agreement,  with  a  count 
for  use  and  occupatiom 

Vol.  L  Pp  for 


JlL  ^ffiyOOCEKT. 


M  the  cruJ,  tW  L<»d  Ghief 

»  Btticb,  befcre  whom  it  took  pkoe, 

due  tbe  &ct  of  the  Pkintiflrs  hfffinp 

^cfuim  pajments,  was  anudiisTe  e^'idenei- 

oiken  poBessioQ  of  the  had^  ^uui  the  jo?)* 

kOxecdoo^  fijund  a  Terdid  finr  tlie  Dc&odant 

^  wm  of  error,  wfaidi  ww  mH  pcnm^g. 

lamghr  on  die  jodgment  entered  up  on  tlB> 


•• 


7^  biD  in  diis  cnse^  filed  after  the  verdict  at  JMr» 
liiat  die  Defendant  was  not  able  to  make  a^ 
e  pKBiises  which  he  had  contracted  to  diipna 
laly  beii^  surrounded  by  lands  bdos^^i^  Id 
pnoprialon»  over  which  tWe  was  do  xigfat  af 
were  inaccessible)  and  prayed  that  the  coa- 
be  delivered  up  to  be  cancelled,  the  mamg 
been  paid  by  the  Plaintiff  to  the  Debadm 
and  an  injunction  to  restrain  the  Defe&dnt 
pmoeeding  iqpon  the  verdict  pr  otherwise  fijr  »- 
of  the  4fOl.per  annum. 


TVe  Defendant,  in  his  answer,  disclosing  the  circon- 
iK«  iMntioned  above,  said  that,  at  the  date  of  fte 
;^pE!iMPKfit,  the  Plaintiff  was  well  aware  of  the  natme  d 
^  interest  in  the  premises,  and  insisted  that  he  wv 
HOC  entitled,  according  to  the  true  meaning  of  the  chh 
aniL%  to  any  evidence  of  tide,  or  any  title,  exoqpt  die 
^nMment  signed  by  Scrimshaw^  and  that  by  wUd 
Ssrimskatff  assigned  to  him,  or  that,  if  originally  he  hsl 
a  r^  to  call  for  a  tide,  he  had  since  waived  it 

A  asolion  was  now  made  for  an  injunction  as  pnfd 


support  of  lk 


The  Lord  Chancellor. 

Whether  the  Defendant  can  succeed  hi  the  action 
which  he  has  brought^   has  nothing  to  do  with  the 
agreement.    Tbe  question  before  me  is,    wheth€lr   1 
ou^ht  to  permit  him  to  bring  any  action  for  the  reooTeiy 
of  the  40/.    I  state  this  as  a  case  in  which  I  have  not  a ' 
particle, of  doubt;  it  is  no  more  than  this,  diat  before 
1805,  the  eastern  ^ide  of  Taviaock  Square  was  built;  to 
complete  it,  there  must  be  three  other  sides,  and  this 
piece  of  land,  which  was  made  the  sulgeet  of  baigaia 
for  interest  or  for  goodwill  with  the  Duke  of  Bei^d, 
is  on  the  western  side ;  and  die  hal»t  of  the  Ddie,  and 
the  Court  must  take  it  to  be  so^  because  it  is  admitted 
by  the  agreem^t  sign^  by  the  Phdnttl^  is  te  oitep 
in  his  book  the  names  of  die  perscms  who  contract  to 
take  leases,   and  they  agree  to  certain  terms,  whieh 
they  must  perform  b^»e  the  lease  is  granted.  Whether 
the  contract  entered  into  by  Scrinuhofo^  is  capable  of 
being  enforced  or  not  makes  no  difference:   under  it, 
whedier  it  was  for  actual  interest  or  was  one  entitling 
him  to  the  goodwill  of  the  Duke  ef  Bedfbrdj  ea^sioBk 
acts    were   to    be  done^    |]|efore  he  oould  require  a 
lease ;  he  must  have  possession  to  enable  him  to  do 
them,  but  he  had  no  right  to  it,  unless  for  the  execu- 
tion of  those  acts.    After  this,  the  Defoidant  takes  an 
assignment  from  Scrimshaw  of  what  he  has,  and  then 
he  could  deal  with  the  Duke  of  Bedfijrd  in  the  same 
manner  as  Scrimdum^  and  no  otherwise.     The  De« 
fondant  having  the  ben^  of  this  contract  or  promise' 
for  goodwill  vested  in  him,  enters  into  a  contract  with 
the  Plaintiff,  by  which  the  Haintiff  takes  off  his  hands, 
a§  between  himself  and  Omo^  the  obligations  of  Ae 
latter  to  peifoim  this  ecmtraet  widi  the  Duk^  he  having 

Pp  t  .    befell 
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1820.       before  taken  from  off  Scrimsha'afs  hands,   as  between 
Baxtb         them,  the  performance  of  it  on  his  part. 


V. 

CowNoir. 


The  meaning  of  this  contract  is  no  more  nor  less 
than  this :  if  you  Mr.  ConoUy  will  put  me  in  the  same 
situation  as  yourself  with  the  Duke,  whether  it  be  a 
contract  for  interest  or  goodwill,  I  will  undertake  not 
only  for  the  rent,  but  to  pay  you  an  annuity  of  40/.  a 
year.    This  is  in  1605 ;  it  may  be  there  is  no  road,  but 
the  Duke  of  Bedford  would  say,  if  this  house  is  to  be 
built  in  this  corner,  it  is  part  of  the  square,  and  what 
accommodation  they  may  have,  it  is  for  them  to  enquire 
'  before  they  enter  into  the  agreement.    From  1805  to 
1816,  payment  is  made  under  this  agreement.     Was  it 
ever  heard,  after  ten  years,  that  it  could  be  argued,  that 
the  parties  who  had  signed  the  agreement,  and  acted  on 
it  for  that  time,  can  pretend  to  say  they  did  not  under- 
stand what  they  were  about  ?    It  is  said,  the  Duke  of 
Be^brd  is  not  bound  to  grant  a  lease ;   I  cannot  say 
whether  he  is  or  not;  if  the  terms  and  conditions  had 
been  performed,  he  would  have  been  bound.     But  sup* 
posing  he  is  not  bound  —  and  the  Court  certainly  will 
not  execute  a  contract  for  the  sale  of  a  goodwill,  at  the 
same  time  it  will  not  enjoin  against  any  proceeding  at  law 
under  such  an  agreement  —  suppose,  for  instance,  there 
is  a  contract  for  the  goodwill  of  a  shop ;  it  cannot  be 
conveyed,  and  the  Court  would  say,  go  and  make  what 
you'  can  of  it  at  law;  if  you  can  recover,  very  well, 
we  won't  prevent  you ;  if  you  cannot,  very  well  again, 
we  won't  assist  you  —  the   question  here  is,  taking 
this  as  a  contract  for  an  equitable  interest,  or  for  the 
benefit  of  the  honour  of  the  Duke  of  Bedford^  pro- 
vided the  party  has  done  what  he  engaged  to  do,  what 
right  have  I  to  restrain  the  Defendant  firom  proceeding 
at  law  ?    If  he  hais  mistaken  his  action,  you  have  your 
defiance  at  law ;  but  what  equity  has  the  Plaintiff  to 

oomc 
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come  here  at  this  distance  of  time?,  this  is  not  a  case         1830. 
in  which  a  positive  title  is  agreed  for,  but  it  is  coa« 
ditioual;  you  are  to  perform  certain  things  before  a 
title  can  be  asked  for.     I  am  therefore  of  opinion^  that 
there  is  not  a  particle  of  equity  in  this  application* 


HUMPHREYS  v.  HARRISON.  J%«. 


M 


R.  SIMPKINSON  moved  for  an  injunction  to  A  mortmee 

restram  the  Defendant,  a  mortgagor  m  possession,  i^  injuncdon 

from  cutting:  timber  on  the  mortiraffed  premises.    The  torwtrrfn  a 

^  A  moitgMorm 

bill,  which  was  for  a  foreclosure,  was  filed  by  the  first  pota^m 

mortgagee  against  the  mortgagor  and  second  mort-  5^vilii^*^ 

gagee,  and  the  affidavit  in  support  of  it,  stated,  that  if  the  land, 

the  land  without  the  timber  was  an  insufficient  securiQr,  ^^  ^h^h* 

and  that  the  timber  was  not  in  a  St  state  to  be  cut  curitjr 
down. 


The  Lord  Chancellor. 

If  it  is  sworn  that  the  land  is  a  scanty  security 
without  the  timber,  tliat  is  sufficient  to  entide  you  to 
the  injunction,  (a) 


Mr.  WctJurell  moved    to  extend   tlie  injunction  to  j^  may  be ' 

restrain  the  Defendant  from  cutting  the  underwood,  extended  to 

which,  as  well  ns  the  timber,  was  expressly  included  in  underwood 

the  mortgage  deed.     The  Plaintiff  was  proceeding  in  contrary  to 

ejectment  to  gain  possession  of  the  premises,  and  was  course  of  hus- 
bandly, but 

(a)  Utbome  v.  Usborne,  I  Dick.  75.,  and  cases  there  cited.    Far^  wood  gene-  ' 

rant  v,  f^welf  3  4tkf  7S J.  rally,  although 

Pp3  appre-  ?»?"«W» 

*  ^^  isinsojTmu 


Ms  t^AlJid  llf  tttAi^kt. 


\ViO.      ^ipTAmiv^  liM  i!bt  undeNrobd  would  be  cat  do#ti  iii 

Underwood  is  always  considered  as  a  crop.  Hie 
Defendant  must  not  cut  it  out  of  the  usual  coarse;  but 
if  he  cuts  it  in  the  usual  course^  he  cannot  be  restrained 
any  more  than  from  cutting  a  crop  of  com.  It  would 
be  the  same  thing  as  turning  him  out  of  possession. 
But  you  nmiy  take  an  injunetkm  to  rertttfal  him  from 
cutting  it  contrary  to  the  usual  course  of  husbandry. 


^Nr^^  The  motixm  ^raa  tteH^Med  i^;alA^  itaid  ^  case  bf 
i^oHpMt  V. iiddg^{a)^  %id  dted,  ^iHvext  tte  ihdMgrigbr 
4  tBdnkneq^  wte  reilrabied  from  eiitlil^  oMteHirodd; 
y  and  aH  «fidaVit  havb^  been  prt)dudta  that  thte  prMbt 
IkefeiidaiK^  ti^  Mortgagor^  Wfts  iii  priMi  Ibr  df^  it 
was  Contended,  ihat  the  two  ti^^ts  ocmld  Aot  be  db- 
tinguished. 

7%e  Lord  Chancellor. 

Hiere  is  no  instance^  I  bdielr(^  of  gitt&tii^  sudb  an 
jbjaoetioti,  excqpt  where  the  mortgage  waii  a  banlotqpity 
and  there  was  no  one  to  exercise  a  control  oyer  the 
property;  in  the  case  you  mention,  I  think  the  appli- 
cation was  made  in  the  interval  between  the  bankruptcy 
^and  the  dnnce  of  assignees. 

Motion  refiised. 

(a)  8  Fes,  105. 


CASES  IN  CHANCERY.  MS 

1890. 
DUNNAGE  V.  WHITE.  Roui. 

rriHIS  csuse  (reported  an  the  original  hearing  in  Under  a  devise 

*•    1  Safan.  1S7,)  coming  on  finr  further  directt<Hi%  ducofAetoi^ 

the  question  finr  decision  wa%  whether  a  freehold  fiurm  tatoPs  estate 

at  Dane  End,  which  had  been  purchased  by  the  tes-  whatsoe?er 

ttttor,  David  LemSf  before  the  date  of  his  will,  but  of  sod  wherMo. 

erefyofwhat 
which  no  conveyance  was  made  to  him  in  his  lifttime)  nature  or  land 

passed  by  the  residuary  cUuse  in  his  will  JS^'^n*™^ 

trusts  appli- 
By  the  will,  he  garei  devised^  and  bequeathed  a  house  persoiudpi^ 
at  Bcutne  End,  to  his  nephew  William  LewiSi  in  £»;  ner^,  heU 
he  then  gave^  devised^  and  bequeathed  to  trustees  a  estate  passed^ 

freehold  estate  at  JBair&fiid^  JLone*  upon  trusts  therein  J"^^*^'^ 

ing  trust  for 

mentioned ;  and  then,  after  a  ^ft  of  some  legacies,  he  the  hdr. 
derised  the  residue  in  the  following  terms. 

^<  And  all  the  rest^  residue  and  remainder  of  my 
estate  or  effects  whatsoever  and  wheresoever,  of  what 
nature  or  kind  soever,  I  give,  devise,  and  bequeath 
unto  my  said  trustees  and  executors  after  named  and 
appointed  upon  the  trusto  followin^^  (that  is  to  say) 
."^that  they  my  said  executors  do  and  shall^  as  soon  as 
may  be  conveniently  after  my  decease,  make  sale  and 
absolutely  dispose  of  my  housdiold  goods  and  stock  in 
trade  by  public  auction,  for  the  most  money  that  can 
be  had  or  gotten  for  the  same.  And  also  do  and  shall, 
with  all  convenient  speed,  coUect  v\  aU  debts  due  and 
owing  to  me  at  the  time  pf  my  decease,  together  with 
all  monies  owing  or  belonging  to  me  upon  mortgage, 
bond,  bill,  note,  specialties,  simple  contract,  or  other- 
wise howsoever,  and  when  the  same  shall  be  so  col- 
lected and  got  in,  to  divide  the  same  into  six  parts  or 

P  p  4  shares, 
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shares^  and  to  pay  the  same,  when  so  divided,  in  manner 
following,  (that  is  to  say),  four  equal  sixth  parts  thereof 
to  my  said  nephews,  William  Lewis^  John  Lewis^  and 
William  Perksy  and  to  my  said  niece  Mary  NeU^  and 
the  remaining  two-sixth  parts  thereof  to  invest  in  the 
public  stocks  or  funds,  for  the  use,  benefit,  and  ad- 
vantage of  my  said  nieces  Elizabeth  Dannage  and  Mat* 
garet  Aiwell^  and  to  pay  and  apply  the  interest  and 
dividends  thereof  for  the  maintenance  of  my  said  nieoa 
Elizabeth  Dannage  and  Margaret  AlweUj  during  their 
natural  lives,  in  the  same  way  and  manner  as  is  herdiH 
before  directed,  concerning  the  two-sixth  parts  of  the 
monies  to  arise  from  the  sale  of  my  freehold  houses  in 
Bearbinder  Lane^  and  from  and  after  the  decease  A 
my  said    nieces,    Elizabeth   Dunnage    and    Margaret 
Atwellf  to  pay  and  apply  the  said  last  mentioned  interest 
and  dividends  to  and  for  the  use  of  any  child  or 
children  of  my  said  nieces  lawfully  b^otten,  share  and 
share  alike,   and  to  pay  or  transfer   the  principal  to 
and  among  such  child  or  children  as  hereinbefore  men- 
tioned. 


Mr.  Heald  and  Mr.  Girdlestone  for  the.  Plaintiffi, 
Mr.  6.  Wilson  and  Mr.  Shad'well  for  the  Defendantsnn 
the  same  interest. 


ti 


Mr.  Home  and  Mr.  Parker  for  Abigail  Dalling,  (late 
Abigail  Lems^  the  widow  and  devisee  of  the  heir  at  law,) 
admitting  that  the  first  part  of  the  residuary  clause  was 
sufficient,  if  it  stood  alone,  to  pass  the  real,  estate,  con- 
tended that  its  operation  might  be  confined  by  any 
evidence  of  a  contrary  intention  from  other  parts  of  the 
will ;  and  that  as  nothing  could  have  been  intended  to 
pass  that  was  not  included  in  the  trusts,  it  could  only 
affect  the  personal  estates  to  which  alone  the^^  trusts  re- 
ferred J 
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ferred ;  they  also  remarked,  that  the  residuary  clauses 
did  not  contam  the  word  ^^  heirs/'  though  it  was  used 
in  the  other  devises. 

The  Master  ^  the  Rolls. 

The  di£Sculty  is  to  get  the  estate  out  of  the  trustees* 
The  dear  rule  is^  that  the  heir  at  law  is  not  to  be  dis- 
inherited, except  by  express  words,  and  if  it  be  not 
distincdy  pointed  out  to  whom  the  estate  is  to  go,  it 
goes  to  him.  But  it  is  difficult  to  say,  that  there  is 
not  here  enough  to  pass  it,  for  though  the  testator  does 
uot  use  the  technical  word  heirs,  as  he  has  done  in 
other  places,  yet  he  makes  use  of  the  expression  give^ 
devise,  and  bequeath,  and  from  the  language  of  the 
clause,  it  seems  as  if  he  meant  to  sweep  in  every  kind 
of  property.  He  gives  all  the  rest,  residue,  and  re- 
mainder of  his  estate  and  eflPects  whatsoever  and  where- 
soever, of  what  nature  or  kind  soever.  How  is  it 
possible  to  construe  this  as  not  comprising  the  real  estate* 
The  words  cannot  be  larger  than  they  are. 

Then  if  he  has  given  every  thing  to  the  trustees, 
and  has  only  said  what  they  are  to  do  with  the  per- 
sonalty, and  has  not  said  what  is  to  be  done  with  the 
real  estate,  not  in  any  way  disposing  of  it,  the  conse- 
quence is  that  it  goes  to  the  heir  at  law.  There  is  not 
a  single  word,  that  bears  any  reference  to  selling  the 
real  estate  and  devising  the  produce.  The  first  trust 
is,  that  his  executors  are  to  sell  his  household  goods,  &c. 
and  to  collect  his  debts,  and  when  the  same  are  collected, 
to  divide  them.  All  this  refers  to  the  personalty  only, 
anil  here  he  stops,  saying  nothing  as  to  the  real  estate ; 
the  law  then  says  for  him  that  which  he  has  omitted, 
and  gives  it  to  the  heir. 

(R^.  Lib.  A.  1819.  fol  19«8.) 
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j^^  CRACKELT  v.  BETHUNE. 

Executor  di-     rVlHIS  was  a  creditor's  suit )  the  testator  diid  in  1799, 
'*?thcto?^  having  by  his  will  directed  his  executor  to  invest 

taioPf  perK>ii-  fiis  personal  proper^  in  the  public  funds,  upon  certain 
^^.^^  trusts  for  the  benefit  of  bis  fiunily.  In  1811»  the  bill 
neccmrily  ^iras  filed;  the  Defendant  the  exectttoTi  by  his  answer, 
^od^keepiiig  stated  as  a  reason  for  not  having  paid  the  FlaintiiF's 
^^^imdsT  ^^^  amounting  to  S9L,  that  he  was  not  satisfied  of  the 
and  renstiiig  justice  of  his  daim,  and  that  he  had  not  then  possessed 
C^J^^  himself  of  sufficient  effects  of  the  testator  to  answer 
ftlse  pretence  all  the  demands  made  upon  his  estate.  He  also  in- 
^^^mu"  sisted  on  the 'statute  of  limitations  as  a  bar  to  the  Plain- 
chaiged  with  miff's  demand.  He  admitted  a  balance  in  his  handii 
invest  and  which,  upon  motion,  was  ordered  to  be  paid  into  Court; 
Sh^Ck»urt^  this  order  he  did  not  comply  with,  till  an  attachment 
fated  to  make  issued  to  enforce  obedience  to  it  The  decree  directed 
account  ^       the  usual  accounts,  and  an  enquiry  as  to  the  balances 

firom  time  to  time  in  the  Defendant's  hands*  By  the 
Master's  report,  it  was  found  that  the  testator  had  left 
a  sum  of  26002.  three  per  cents,  standing  in  his  name, 
the  whole  of  which  the  Defendant  had  at  different  times 
sold  out*  He  had  always  kept  considerable  balances  in 
his  hands,  although  it  did  not  appear  that  there  were 
any  outstanding  demands,  no  debt  having  been  proved 
under  the  decree,  except  that  of  the  Plamtiff's.  The 
cause  now  came  on  for  further  directions. 

Mr.  Hadeaoood  for  the  Plaintiff  and  Mr.  Rtne  for 
the  parties  entitied  to  the  surplus,  pressed  for  five  per 
cent,  interest,  and  annual  rests  against  the  Defendant 
the  executor.  They  distinguished  this  case  firom  Tebbsj 
V.  Carpenter  (a),   as  being  an  instance  not  of  mere 

neglect 
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negled  by  the  ek^dutor,  but  of  positiife  mlsfilisaHte  iil       18t0. 
sdling  cmt  stock  cortthiry  to  the  tii^  Jj^^S 

imd  fironi  Ho  motiTlJ  biit  a  tieW  to  hUf  dWn  iidmEmn^  _  •. 
They  therefore  eoiiteilded,  that  five  per  ceM.  luta^ftt 
shditld  be  charge  with  iiiinual  r^ts»  as  in  StdtpooU  t« 
Siacpo6le{n);  Md  they  referred  to  HeaikMe  V.  Hidme.  (ft) 
llie  e6sb,  b(tx)rdihg  td  TVMs  ¥.  Carpm^y  will  be  ftt^ 
portioli^  when  the  suit  Wottld  hitVe  been  ptoptft^  wlth<* 
tint  ady  nliscotulUct  on  ihe  i^ot  of  the  executot^ 
but  wheii^  as  in  the  {^f  es6ht  cas^i  that  is  the  sdle  crt^te- 
sioh  Of  the  proeeedibg^  ik€faxBjl^  fiill  tatifdy  Oil  him. 

Mr.  Wihgjkld  for  (he  Defeddttnt  the  eieeutor. 

l^e  te§tator  made  bis  will,  and  died  in  1799.  tt 
appears  that  he  Was  then  possessed,  as  the  [Defendant 
admits,  of  2600/.  three  per  cents,  and  it  was  directed 
by  his  will,  that  the  personalty  should  be  laid  but  hi 
tiie  funds  for  the  benefit  of  his  wife  and  children.  A  con- 
siderable period  elapsed  before  this  suit  was  coiAriienced. 
It  was  in  January  1811,  and  the  Defendant  then,  in 
his  answer,  admits  appticalibiis  and  feqiiests  to  have 
been  made  to  him  by  the  Plaintiff  ott  the  ^bj<^  of  hk 
debt,  but  he  says  that  he  was  iiot  satisfied  of  the  justice 
of  the  claim,  and  that  he  had  not  possessed  himself  of 
enough  to  answer  all  the  demands  that  had  been  made. 
He  adniits  that  there  wais  the  sum  of  26001.  i^tluiding 
in  the  testator^s  name,  but  insists,  as  an  extUise  for  not 
having  rendered  an  account,  and  for  having  sold  out 
the  stock,  tliat  there  were  demands  outstanding  suf- 
ficient to  exhaust  the  whole.  Notwithstanding  thii^ 
the  Court  made  an  order  for  him  to  pay  in  what  Was 

(o)  4  Dow.  P.  C.  209.  (h)  AiO^,  lf9. 

in 
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in  his  hands,  and   directed  the  Master  to  take  an 
account  of  the  balances  due  by  him  from  time  to  time. 
The  Master  has  now'  made  his  report,  and  it  turns  out 
that  this  gentleman,  who  swore  that  he  had  not  got  in 
sufficient  to  satisfy  the  demands  made  on  the  estate^ 
had  in  his  hands,  in  the  year  1802,  from  FAruary  to 
Decetnba\  a  dear  balance  of  IISO/.;  from  th^ioetill 
December  1808,  the  balance  was  13752.,  and  from  that 
time  he  had  in  his  hands  1355/.,  till  it  was  paid  into 
Court  in  September  181 1.    And  this  was  a  person  who 
was  ordered  by  the  will  to  invest  the  property,  to  render 
it  productive.    Instead  of  doing  so,  he  first  sold  out  a 
part,  and  afterwards  the  remainder,   and  this  he  did 
unnecessarily,  for  though  he  talks  of  other  demands, 
they  are  not  particularized ;  and  by  the  report,  it  does 
not  appear,  that  there  was  any  debt  except  that  of 
the  Plaintiff,  against  whom  he  attempted  to  plead  the 
statute  of  limitations.     To  be  sure  it  is  a  very  strong 
case,  not  merely  of  ne^^igence  in  not  investing  the  fimd, 
but  of  gross  misconduct  and  breach  of  trust  in  having 
actually  sold  it  out 


Under  these  circumstances  the  question  is,  whether  it 
is  sufficient  to  charge  the  Defendant  with  the  ordinary 
rate  of  interest  If  it  was  only  that  he  had  not  invested 
the  money,  he  would  then  be  made  to  pay  four  per 
cefU^y  as  in  Tebbs  v.  Carpenter^  which  was  a  case  of 
mere  negligence,  witli  strong  extenuating  circumstances. 
But  when  there  has  been  a  direct  breach  of  trust,  it  has 
been  usual  to  charge  five  per  cetU. ;  several  sucli  cases 
are  pointed  out  in  Tebbs  v.  Carpenter.  It  would  indeed 
be  a  direct  encouragement  to  executors  who  may  be 
engaged  in  trade,  to  make  use  of  tlie  testator's  pro- 
perty, if  they  were  on  such  occasions  only  to  pay  four 
per  cenU^  the  cofnmon  rate  of  iiit^r^t 

Upon 
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Upon  the  authorities  rcferrred  to  in  Tebbs  v.  Cai^       18S0. 
pentcTf  I  think  this  is  a  case  that  comes  within  the  rule     1  ^'  '  ^ 
of  charging  five  per  cent,  but  upon  the  same  authorities,     ^    v. 
I  do  not  think  it  a  case  for  rests.     For  this  purpose, 
the  Court  has  always  expected  the  case  to  go  much 
further. 
♦ 

With  respect  to  the  costs,  it  often  happens  that  costs 
are  fiiirly  and  properly  incurred,  where  an  executor  is 
willing  to  render  an  account,  and  where  the  suit  is 
necessary  from  other  reasons.  But  this  is  not  a  case  of 
that  description ;  the  costs  are  entirely  occasioned  by 
the  Defendant's  misconduct,  and  by  his  asserting  that 
which  is  contrary  to  the  truth :  he  must,  therefore  pay 
all  the  costs. 

(R^.  Lib.  A.  1819.  fol.  3085.) 


GOODMAN  r.  WHITCOMB.  /Wy  ^. 

npHIS  was  a  motion  for  the  appointment  of  a  receiver  The  Court 
-■•    of  partnership  debts  and  effects,  and  for  an  in-  ^^Jtion^'  "^"^ 
junction  to  restrain  the  Defendant  JVhitcomb  from  col-  point  a  re^ 
lecting  them,  upon  a  bill  filed  for  that  purpose,  and  p^^^hfp 
which  also  prayed  a  dissolution  of  the  partnership,  and  unless  it  ap- 

tfaat  the  usual  accounts  might  be  taken.  p^ntiiTwill 

be  entitled  to 
a  dissolution 
The  bill  and  affidavit  of  the  Plaindff,  filed  in  sup-  at  the  heannj^. 

port  of  it,  stated,  that  in  February  1818,  he  entered  ,^^^5^"* 

into  partnership  for  a  term  of  years,  which  was  sdll  motion,  which 

unexpired,  in  the  business  of  a  carpet  manufacturer,  prevented 

from  making 
may  be  read,  if  the  aniwer  it  not  filed  until  the  day  for  which  the  notice  is  ^en. 
8em» 

with 
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l|9a       with  WhUcomb  mi  Prancp  tbe  other  De&Q^t|  m^  a 
Jj^""^     persoji  of  the  name  qtSaker;  aii4  tjiat  ^rfipleii  of  parts- 
n,  n^rsMp  were  duly  executedf  by  whi^  it  W94  agveedt 

WflifmP*  (amongst  other  tfiing^)  that  ^e  three  fiiiiper  «boiiU 
ajvapc^  the  capita}  ip  equal  shares^  t)u4  the  p^itnef^ 
ship  books  should  be  kept  at  the  counting  houae  qf  tha 
concern;  that  all  payments  should  be  mad^  and  all 
mpuies  md  ^ecpriti^  ibould  bp  k^%  by  Whitftn^  who 
was  tfit  b»l9PQP  th^  accounts  eyery  mpptbt  aoA  tba^^io^ 
tegeth^  with  thd  bop]^  were  «|;  a}l  times  to  W  qpea  f9 
the  ipspectipp  of  the  pther  pwl^  fSkoitlj  a^irwanli 
th^  partnership  wm  dissolved  ^  tp  JSqifr^  Iqr  imP^ 
coQfept»  It  W9S  then  all^^  that  tbi^P^n4w()^F3MMi^ 
Wf^i  a  view  (^obtaining  the  mtm^afffrql  of  the  pfirMA 
ship,  had,  from  its  commencement,  conducted  hjfDsalf 
tow9ilds  the  Plfiintiff  h^  a  v^  overbearing  and  insolting 
manner,  and  had  entered  itato  a  treaty  with  Crane  for  the 
purchase  of  his  share  in  the  partnership,  without  the 
Plaindff's  knowledge^  and  that  Crane  had  since  sdd 
and  transferred  his  share  in  the  partnership  to  Whiicomb: 
that  the  Plaintiff  had  advanced  more  than  his  share  of 
the  capital^  and  hiifi  i|ever  rep^^j^  Wy  profits;  that 
the  Defendant  prevented  the  Plaintiff  fit>m  inspecting 
the  books,  and  had  sold  gopds  at  ap  under  prji^  and 
ei^ffhj^ged  o^ers  ^r  househol4  fiimiturp,  which  ha  hi^ 
appropriated  to  his  own  use.  The  a^4ayit  alfp  ^tatiidi 
that  since  the  filing  of  the  bill,  the  Plaipti^  ha4  phr 
tained  an  inspection  of  the  books,  and  th^t,  ^thm^ 
the  business  had  been  going  pn,  no  entries  pf  finy  re? 
ceipts  or  payments  had  been  made  since  the  10th  of 
iforch  last,  but  that  the  Defend^t  kept  the  jfccpunts 
OP  small  scraps  pf  paper,  and  refused  to  enter  them  in 
ikfi  books. 

Hie  Defendant  WhUcomb^  by  his  answer,  denied  the 

apn&iottowpvda  the  Flaiatiff  which  was  imfNilad  to 

or 
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or  lliat  he  ever  ^eluded  tb^  Pl^intiir  iroiyi  examining       J820. 
the  booksi  or  interfering  in  the  partnership.  He  admitted     \^-  .-' 
that  he  bad  purchased  Cranes  share^  but  denied  thai;  v. 

the  transfer,  Uiough  not  expriessly  that  the  treaty  for  the  Whxwoi^. 
purchase  of  it,  was  made  without  the  PlaintifiP's  know- 
ledge. He  jrtated,  th^  being  considerably  i^  advance 
to  the  partnership,  it  was  agreed,  in  order  $q  lesseQ 
the  balance,  that  he  should  purchase  on  his  own 
account,  carpets  to  the  w^ioimt  qi  1000/.;  that  they 
were  regularly  invoiced  to  him  from  the  partnership^ 
and  that  he  afterwards  sold  part  of  then^  tp  an 
upholsterer,  from  whom,  he  being  in  &iling  circum« 
stances,  the  Defendant  toofcf goods  instead  of  mon^  in 
exchange;  but  otherwise  he  denied  that  he  had  madt 
any  exchange  of  the  partnerriiip  goods,  or  aold  any  at 
an  under  priee^  or  appro[Mria(ed  the  proceeds  to  hk 
own  use* 

The  bill  was  filed  on  Ae  Kth  of  Mty  last ;  the* 
aflldavh  in  support  of  it  fm  tfa^  £9th  of  the  sajne  mentby 
and  the  notice  of  modon,  dated  the  SOdi  4of  M/n/f  was 
given  for  the  12d  <^  cXntr.  ^Ilie  answer  was  also  fimi 
on  the  Sd  ^Juney  bat  was  not  on  the  file  at  the  sitting 
of  the  Court  The  nntion  was  looi  made  4^n  that  di^ 
ddier  by  consent  of  coonsd,  or  in  consequ^Mtt  of  tfaeijp 
not  bong  time  to  make  it,  but  for  whidi  of  thmr 
reasons  it  stood  over  did  not  precisely  qppear.  On 
die  part  of  the  liaintiii^  k  was  oi^soted  that  the  effip 
davit  of  the  Hainttf  eouU  not  be  nead^  as  the  W9m^ 
was  filed  before  Ae  motion  was  made. 

The  LoRB  Chakc^X4Lor. 

If  there  i$  not  time  to  make  the  mottoi^  on  the  day 
for  which  the  notice  is  |;iva9»  or  if  it  stands  over  ^at 
tlfe  iP^mdant'jf  r^uest,  is  the  Plaintiff  to  lose  the 

benefit 
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1820.       benefit  of  his  affidavit,  filed  in  support  of  it?    The 
GoooMAN      P'^ctice  in  these  cases  is  to  allow  it  to  be  read,  and  to 
V.  look  upon  the  answer  as  a  counter  affidavit     Let  it  be 

read  in  this  instance  de  bene  esse. 

The  AUometf-General  and  Mr.  Mowe  in  support  of 
the  motion* 

Mr.  TrortDer  and  Mr.  Parker  agamst  it. 

The  Lord  Chancellor. 

This  is  a  bill  filed  for  the  purpose  of  having  a  dis- 
solution of  the  partnership  declared,  and  if  the  Court 
can  now  see  that  that  must  be  done,  it  follows  very 
much  of  course  that  a  receiver  mi|st  be  appointed;  but 
if  th^  case  made  stands  in  such  a  state,  that  the  Couit 
cannot  see  whether  it   will  be  dissolved  or    not,  it 
will    not  take  into    its  own    hands  the  conduct  of 
a  partnership,  which  only  may  be  dissolved.    It  my 
be  a  question  whether  the  Court  will  not  restrain  t 
partner,  if  he  has  acted  improperly,  from  doing  certaio 
acts  in  future,  but  if  what  he  has  done  does  not  give 
the  other  party  a  right  to  have  a  dissolution  oi  the 
partnership,  what  right  has  the  Court  to  appoiDt  fl 
receiver,  and  make  itself  the  manager  of  every  trade 
in  the  kingdom?     Where  partners    differ,   as  tbey 
sometimes  do  when  they  enter  into  another  land  of 
partnership,  they  should  recollect,  that  they  oiter  into 
it  for  better  and  worse,  and  this  Court  has  nojuri^ 
diction  to  make  a  separation  between  them,  because  oo^ 
is  more  sullen,  or  less  good  tempered  than  the  other* 
Another  court,    in   the  partnership  to  which  I  hs^e 
alluded,  cannot,  nor  can  this  Court  in  this  kind  of 
partnership,  interfere,  unless  there  is  a  cause  of  sepa- 

ration,  which  in  the  one  case  must  amount  to  down* 

light 
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right  cruelty,  ajid  in  the  other  must  be  condact  amount-        1820. 
ing  to  an  entire  exclusion   of  the  partner  from  his     q    "J^J 
interest  in  the   partnership.     Whether   a    dissolution     ^^   v. 
may  ultimately  be  decreed,  I  will  not  say,  but  trifling 
circumstances,  of  conduct  are  not  sufficient  to  autho- 
rise the  Court  to  award  a  dissolution.     It  is  said  that 
the  Plaintiff  has  made  larger  advances  of  capital  than 
he  was   bound  to  do,  and  has   received  none  of  the 
profits,  but  that  is  no  ground   for   a  dissolution.    It 
is  then   stated   that    the   Defendant    has    exchanged 
carpets  for  household  furniture ;  that  may  perhaps  be 
an  improper  act,   but  still  there  may  be  a  thousand 
reasons  why  the  Court  should  not  do  more  than  restrain 
him  in  future  from  so   doing,  and  more  particularly 
when  he  states  in  his  answer,  that  he  did  it  because  he 
thought  it  the  best  thing  tliat  could  be  done.     With 
respect  to  the  books,  they  ought  to  be  kept  in  the 
partnership  counting  house ;  it  is  sworn  that  this  is  the 
case,  but  if  that  is  not  the  case,  it  is  no  ground  for 
dissolving  the  partnership,  or  appointing  a  receiver. 

In  the  affidavit  of  the.  Plaintiff,  a  circumstance  of  great 
impropriety  is  mentioned.  The  Defendant  has  not  yet 
been  heard  on  that,  but  he  must  understand,  that  if  he 
receives  monies,  and  does  not  enter  the  receipts  in  the 
books,  or  if  he  does  not  leave  tliem  open  to  the  in- 
spection of  the  partners,  it  is  a  ground  of  serious  com- 
plaint; but  if,  as  tlie  Defendant  swears,  the  books 
might  have  been  inspected  from  time  to  time,  tlie  cir- 
cumstance of  not  making  such  entries  might  have  been 
discovered  long  since,  and  might  have  been  complained 
of  and  relieved. 

Motion  refused  witliout  costs. 
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Goodman 

V. 

Whitcomb. 
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CHAPMAN  v.  BEACH. 

This  was  also  a  bill  filed  for  the  purpose  of  obtainbg 
(amongst  other  things)  a  dissolution  of  a  partnership,  and  a 
receiver  ;  it  imputed  several  acts  of  misconduct  to  the 
Defendant,  and  likewise  contmned  various  charges  to  prove 
the  existence  of  a  partnership,  which  the  Defendant,  bj  his 
answer,  denied ;  and  upon  a  motion  being  afterwards  made 
for  a  receiver. 

The  Lord  Chancellor 

Observed,  that  at  present  it  was  impossible  to  say  whether 
any  partnership  existed;  but  that  if  there  was  one,  the 
Court  would  not  appoint  a  receiver,  unless  it  appeared,  that 
there  had  been  such  an  abuse  of  go6d  fidth  between  the 
parties  as  to  entitle  the  Plaintiff  to  a  dissolution. 

Mr.  Hart  and  Mr.  Parker  in  support  of  the  motion. 

Mr.  G.  Wilson  and  Mr.  J*.  Cross  against  it. 

Motion  refused  with  costs. 


R0L1.S. 

July2\.  24. 

Testator  re- 
citing that  he 
has  1500/.  5 
per  cenU.y 
gives  it  to  A.y 


PARROTT  V.  WORSFOLD. 

Tl/'ILLIAM  ManseU,  by  his  will,  after  reciting  that 
there  was   due   to    him    on    mortgage   from  J. 
Mitcheniy  a  sum  of  1000/.  and  interest,  and   that  he 
was  possessed  of  1 500/.  five  per  cent,  consolidated  bank 
amiuitles,  gave  the  said   sum  of  1000/.,  and  interest, 
and  then  gives  and  the  said  sum  of  1500/.  and  all  other  stocks  and 
his  stocks  that  funds  that  he  might  be  possessed  of  or  entitled  to  at  the 

he  might  be      ^^^^  of  his  decease,  to  trustees,  upon  trust,  immediately 

possessed  of  at  , 

his  death.  The  after  his  decease,  to  transfer  the  said  sum  of  1500/.  five 

latter  bcquwt         cents,,  and  also  all  other  his  (my)  stocks  and  funds  that 
IS  not  specific,  ^  ^  v  jr/ 

but  is  liable  to 

debts  in  preference  to  the  former. 

On  construction  of  a  will,  the  enjoyment  of  bequests  given  in  terms  indicating  a 
future  period,  accelerated  by  implication. 

he 


'*i 
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be  might  be  possessed  of  or  ^titled  to  at  tibe  tiiiie  of  1820. 
his  decease^  into  their  joint  namei},  find  thefa  to  tell  mi^  p^BBori 
transfer,  and  pay  lOO/.,  part  of  the  said  sum  of  1500/.  ^^  ¥. 
five  per  cenis,^  into  the  proper  hands  of  his  daughter 
M.  A.  Worsfoldj  for  her  separate  use.  He  then  directed 
that,  on  reeeipt  of  the  said  sum  bf  1000/.  and  interest^ 
due  to  him  from  the  said  John  Mitchemj  br  such  |)att 
thereof  as  should  be  reeeived  and  gotteii  In  bj  his  said 
trustees,  or  the  survivor,  &c.,  it  should  be  immediately 
laid  out  and  invested  by  them  in  their  jdint  names,  in 
the  purchase  of  four  per  cent,  consols^  or  such  other 
stocks  or  funds  as  they  might  think  fit,  for  the  ben^ 
of  his  two  daughters ;  and  after  the  same  tdiotild  be  so 
laid  out  and  invested  as  aforesaidi  then^  upk>n  trui^^ 
to  pay  the  dividends  of  the  stocks  or  funds  which  diould 
be  so  purchased  with  the  said  1 0002.  and  interest,  or 
so  much  thereof  as  should  be  so  received  or  recotered 
firom,  and  the  dividends  of  the  remaining  sUm  of  1400f; 
five  per  cent,  consob.,  into  the  proper  hdilds  of  his 
daughter,  M.  A.  Worsfold^  for  her  separate  use  for  het 
life,  and  after  her  decease,  to  pay  and  appljr  thfc  divi- 
dends unto  and  equally  between  her  children^  who 
should  be  living  at  her  death,  for  their  matntetianed 
and  education  during  their  minorities,  and  to  divide  the 
principal  amongst  them  on  their  coming  of  age,  or 
marrying,  if  daughters  \  and  in  case  there  should  not 
be  any  child  or  children  of  his  said  daughter,  Jtf.  jtf; 
Worsfold^  or  ibej  should  die  under  such  a^e  or  age% 
or  day  or  days  of  marriage  as  aforesaid^  then^  upon 
trust,  to  pay,  assign,  and  transfer  the  said  {Aindpal 
sum  of  1400/.  five  per  cent,  consols.^  togeth^  with  the 
dividends,  interest,  and  proceeds,  which  should  beth^ 
due  thereon;  and  alsb  the  stocks  or  funds  so  to  be 
purchased  with  the  said  sunt  df  10002.  and  Interest  as 
aforesaidj^^and  the  dividends;  iliterest,  and  proc&tdsf 

Q  q  2  which 
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]  820.       which  should  be  then  due  thereon,  and  all  other  his 
p    "  (tm/)  stocks,  funds,  dividends,  interest,  and  proceeds,  that 

«.  he  might  be  possessed  of  or  entitled  to  at  the  tioie  of  his 

WoBSFeio.    decease,  unto  his  other  daughter  Harriet  Mansellj  for 
her  Ufe,  for  her  separate  use ;    and  if  his  daughter 
Harriet  should  not  be  living  at  the  time  of  the  decease 
of  all  the  children  of  his  daughter  M.  A.  WorsfiM^  and 
should  have  left  any  child  or  children  who  should  be 
under  age  and  unmarried,  to  apply  the  dividends  for 
and  towards  their  maintenance  during  their  minorities, 
and  to  divide  the  principal  equally  amongst  them  on 
their  coming  of  age,  or  marrying^  if  daughters.     And 
if  there  should  be  no  child  or  children  of  his  daughter 
Harriet  ManseUj  living  at  the  time  of  the  death  of  all 
the  children  of  his  daughter  M.  A*  Wcrsfcldj  then  and 
in  that  event,  his  mind  and  will  was  that  his  said 
daughter,  H.  Mansellj  should  have  power  to  appoint,  or 
dispose  by  deed  or  will,  duly  executed  and  attested  by 
two  credible  witnesses,  of  the  said  stocks  and  funds, 
dividends,  interest,  and  proceeds  as  she  will  be  entitled 
unto,  for  the  want  of  such  issue  as  aforesaid,  to  whom 
she  might  think  fit.     And  in  case  his  said  daughter, 
Harriet  Mansellj  should  die  without  leaving  any  such 
issue,  then  he  gave  and  bequeathed  all  the  rest,  rescue, 
and  remainder  of  his  stocks  and  funds  which  he  might 
be  possessed  of,  or  entitled  unto,  at  the  time  of  his 
decease,  (except  the  1400/.  &veper  cents,  and  the  stocks 
or  funds  to  be  purchased  with  the  said  1000/.  and  inte- 
rest as  aforesaid,  which  he  had  before  given  and  devised 
on  the  before  mentioned  trusts  to  his  said  trustees,) 
in  trust  that  the  sanie  should  remain  and  continue  in 
their  joint  names,  in  such  stocks  or  funds  as  they  should 
be  invested  in  at  the  time  of  the  decease  of  his  said 
daughter  Harriet  Mansellj  in  order  that  the  interest  of 
the  same  stocks  and  funds  might  accumulate  for  the 

benefit 
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benefit  of  the  child  and  children  of  his  said  daughter 
M.  A.  Worsfoldj  until  their  attaining  21,  or  marrying, 
and  then  to  be  transferred  to  them. 

The  testator  then  devised  a  freehold  and  copyhold 
estate  to  his  daughter,  Harriet  Mansellj  in  fee,  to  whom 
he  also  gave  all  the  household  goods,  furniture^  plate, 
linen,  and  chinn,  pictures,  and  other  things,  that  should 
be  in  his  house,  or  elsewhere,  or  which  he  should  be 
possessed  of  at  the  time  of  his  decease,  for  her  own  sole 
and  separate  use  and  benefit;  and  he  then  gave,  de- 
vised, and  bequeathed  all  the  rest,  residue^  and  re- 
xnamder  of  his  real  and  personal  property  which  he 
might  be  possessed  of  at  the  tic^e  of  his  death  to  his 
said  daughter  Harriet  Mansell,  for  her  own  sole  and 
separate  use  and  benefit 

'  .  The  testator  died  in  Novembef*  1816,  leaving  his  two 
daughters  surviving  him ;  his  daughter  ikf,  A.  Wars/old 
had  issue  three  children. 
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1820. 


Pabkott 
WonsroLDf 


The  bill  was  filed  by  the  ti*ustees  against  M.  A. 
Woi'sfold  and  her  children,  and  //•  Mansell^  for  the 
purpose  of  havuig  their  respective  rights  ascertained  and 
declared.  The  decree  made  at  the  hearing  on  the  21st 
June  1817,  referred  it  to  tlie  Master  to  take  the 
accounts.  By  tl)e  report,  it  appeared  that  tlie  testator, 
at  the  time  of  making  his  will  and  of  his  death,  was 
possessed  of  1500/.  navy  five  per  cent,  annuities,  500/. 
XhxQQ  per  cent,  consols.,  and  112/.  175.  6d.  long  annuities. 
The  principal  and  interest  due  on  the  mortgage,  was 
paid  in  by  the  mortgagor  in  May  1818.  The  debts  of 
the  testator  had  exhausted  the  general  personal  estate, 
and  rendered  it  necessary  to  resort  to  a  part  of  the 
property  in  the  funds. 

Q  q  »  Th6 
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}88p.  Tlie  canse  now  came  on  finr  fnrtlier  diiectians. 

Pmorr         Mr.  SidebotUm  for  the  Plaintiffe. 

V. 

Voaifou).        j^^  Bickersteth  for  M.  A.  WorsfiU  and  her  childrai. 

Mr.  Wether  ell  for  H.  Mansett. 

%  ... 

|t  w^  admittef)  tbut  the  gpft  of  15001.  fiv^  jwr  c»tf. 
]39nk  Annuities  refen^  to  the  l^OQt  Navy  five  per 
cenf.  annniticsi  ytapduig  in  the  testator's  name. 

TIpree  other  questions  were  raised. 

1.  Whether  the  gift  of  the  interest  of  the  lOOOl.  doe 
on  mortgage,  and  the  dividends  of  the  1500^.  stodi,  to 
M.  A.  Worsfdd,  was  suspended  till  the  former  sum  was 
called  in  and  invested. 

2.  Whether  the  gift  of  the  residue  of  the  testator's 
•ifiof^  to  his  dapghter^  H.  Mat^U^  for  li^  ^^  was  sus- 

pien4ed  till  the  death  of  his  other  d^u^gl^tert  and  th^ 
&ilure  of  her  issue. 

d.  Whether  the  sum  required  for  the  payment  of 
debts  was  to  be  supplied  by  the  residue  of  the  stock 
bequeathed  to  H.  Mansell  for  life,  &c.,  or  whedier  die 
l^^acies  to  the  two  daughters  were  to  abate  equally. 

The  argument  on  the  two  first  points  rested  on  die 
general  object  apparent  from  the  will,  and  the  impro* 
babili^  of  the  testator's  intention  having  been  such  as 
corresponded  to  the  literal  import. 

Mr.  Wetherellj  on  the  third  point,  argued,  that  the 
gift  of  the  residue  of  the  testator's  stock  was  specific, 
and  dierefore  only  liable  to  abate  equally  with  the  other 
qpecific  legacy.  The  word  my  always  makes  the  legacy 
specific.  If  there  be  a  legacy  of  ^^  100/.,  part  of  nuf 
-stock,"  to  A.f  and  of  "  the  rest  of  my  stock"  to  A,  the 

latter 
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latter  bequest  is  specific  as  well  as  the  former.    Being        1S20. 
a  pft  only  of  the  residue  of  the  stock,  it  is  very  dif-      Parboti 
fcrent  from  a  general  residuary  bequest.     The  effect  is  »• 

the  same  as  if  the  testatof  had  enumerated  all  the  indi- 
vidual sums  composing  the  residue.  He  afterwards 
gives  the  general  residue  to  the  same  daughter,  but  that 
cannot  affect  the  construction  of  this  part 

Mr.  Bickers^eth^  admitting  that  the  bequest  was  specific 
to  a  certain  extent,  contended  that  it  was  not  placed  on 
the  same  footing  with  the  mortgage,  and  the  1500/. 
stock  previously  given.  A  l^acy  may  be  more  or  less 
specific,  if  it  be  described  with  reference  to  its  quantity 
^  as  well  as  to  its  kind,  or  the  fund  from  which  it  is  to 
come.  Thus,  "  my  1000/.  stock"  is  more  specific  than 
•<  all  the  stock  I  may  happen  to  have."  This  would 
have  an  advantage  over  mere  pecuniary  legacies,  but 
must  be  postponed  to  the  gift  to  Mrs.  Wot'sfold  and  her 
family.  In  P(^e  v.  LeaptnffiveU  (a),  >  where  the  testator 
devised  an  estate  to  be  sold  for  not  less  than  10,000/., 
and  gave  legacies  tQ  the  amount  of  7800/.,  and  the 
overplus  to  A.;  the  estate  being  sold  for  less  than 
10,000/.,  the  Master  of  the  Rolls  thought  that  all 
jk>uld  abate  proportionally  in  the  same  manner,  as  if 
^nooL  had  been  given  specifically  to  A*  But  that  case 
is  distinguishable  from  the  present,  because  there  was  a 
more  precise  description  of  the  amount,  added  to  a 
similar  description  of  the  fund. 

The  Master  of  the  Rolls.  *• 

There  is  certainly  some  difficulty  here ;  the  property 
is  given  over  in  a  manner  that  is  very  inartificial,  and 
that,  if  taken  granmiatically,  is  unintelligible. 

(a)  1^  Vef.,i6S. 

Q  q  4  The 
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1820.  The  will  begins  with  giving  to  the  trustees  the  sum 

^p    '  due  on  the  mortgage,  and  the  1500/.  5  per  cent,  consols., 

V.  and  the  other  stock  that  he  might  be  possessed  of  at  tlie 

nowroLD.  ^jjj^^  ^f  jjjg  jg^jjj^  wpoxi  trust,  first  to  pay  100/.  to  M^s. 

Woi'^M;  he  then  directs  the  trustees,  upon  receipt  of 
^  the  mortgage-money,  (not  having  previously  directed 
them  to  call  it  in,  but  assuming  that  it  would  be  got  in,) 
to  invest  it  in  their  joint  names  for  the  benefit  of  his  two 
daughters.  Then,  t.  e,  when  the  mortgage  is  got  in, 
they  ore  to  pay  the  interest  of  it,  and  the  dividends  of 
the  1400/.  to  his  daughter  Mrs.  WorsfbUy  for  her  life, 
and  after  her  death  to  her  children.  In  the  event  of 
her  death  without  children,  or  of  their  dying  under  age, 
he  gives  the  1400/.  the  produce  of  the  mortgage,  and  « 
all  other  stock  that  he  should  die  possessed  of,  to  his 
daughter  Harriet^  and  in  case  of  her  djdng  without 
issue,  he  gives  the  residue  of  his  stock  over  to  the 
children  of  Mrs.  WorsfoUU  He  then  gives  to  his 
daughter  Harriet  some  real  estate,  together  with  the 
residue  of  his  personalty. 

The  first  question  is,  whether  any  thing  is  given  to  Mrs. 
Worsfcld  in  the  interval  elapsed  between  the  testator's 
death  and  the  time  when  the  mortgage  was  paid  in,  tf 
whether  the  gift  of  the  interest  and  dividends  was  sil^ 
pended  till  then.  One  would  not  adopt  that  construction, 
if  it  could  be  avoided ;  for  if  so,  she  would,  in  the  interval, 
be  left  without  any  support.  It  was  at  the  option  of  the 
executors  to  call  in  the  mortgage  or  not,  and  it  might 
be  a  long-time  before  the  money  was  received.  It  could 
not  be  intended  that,  during  that  period,  she  should  re- 
main destitute,  though  that  is  literally  the  meaning  of 
the  expressions,  and  tlierefore  I  think  they  must  be  con- 
sidered to  be  descriptive  of  what  was  to  be  done  with  it; 
that  is,  that  the  trustees  were  to  invest  it,  and  pay  the 
dividends  to  her;  but  that  nevertheless  the  mortgage 

iind 
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and  the  1400/.  were  to  constitute  the  portion  of  the 
eldest  daughter,  and  that  she  was  therefore  to  have  the 
interest  in  the  mean  time. 

If  that  be  so,  then  what  was  ^ven  to  tlie  otlier 
daughter  ?  Strictly  nothing  is  given  to  her,  except  in 
the  event  of  the  death  of  the  first  without  children. 
What  then  was  to  be  done  with  the  rest  of  the  stock  in 
the  interim?  It  is  given  for  the  benefit  of  the  two 
daughters,  and  it  is  not  probable  that  it  was  to  go  to 
both,  for  all  the  residue  is  given  to  Hmriet ;  but  it  is 
evident  he  meant  her  to  participate,  and  the  way  in 
which  he  provides  for  it,  in  the  event  of  her  death  with- 
out children,  shows  that  he  thought  that^  if  the  event 
did  not  take  place,  he  had  given  it  to  her  and  to  her 
children.  It  seems  to  me,  therefore,  that  breaking  in  a 
little  on  the  grammatical  construction,  the  event  on 
which  the  gift  over  is  made,  must  be  taken  to  refer  to 
the  mortgage,  and  the  1400/.,  but  that  it  is  not  to 
govern  the  rest;  the  gift  of  that  was  immediate* 


1820. 


Pa&kott 

V, 

WaEtroLO. 


This  disposes  of  part  of  the  questions,  and  would 
have  disposed  of  the  whole,  had' it  not  been  for  the  defi- 
ciency of  the  residuary  estate  to  satisfy  the  debts,  which 
gives  rise  to  the  question  whether  the  gift  of  the  residue 
of  the  stock  is  specific  or  not.  *  Now  the  words  are  in 
their  nature  general,  compreliending  not  only  the  stock 
that  he  had  at  the  time  of  making  his  will,  but  all  that 
he  might  subsequently  acquire;  if  he  had  sold  out  and 
bought  more,  that  would  have  been  included.  But  has 
it  ever  been  decided  that  such  words  would  constitute  a 
specific  legacy?  The  orduiary  criterion  of  a  specific 
bequest  is,  that  it  is  liable  to  ademption ;  that  if  the 
thing  bequeathed  is  once  gone,  it  is  lost  to  the  legatee. 
That  criterion  fails  here^  for  it  would  equally  pass  stock 
acquired  afterwards.    Can  it  be  said  that  a  will  made 

now 


Legacy  of"  all 
my  stock  that  I 
may  be  pos- 
sessed oral  my 
decease^**  not 
specific. 
Scmbi. 
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1820.  now  can  contain  a  specific  bequest  of  what  may  be 
bought  hereafter;  of  what  does  not  now  exist?  In  a 
certain  sense,  it  may  be  said  that  legacies  of  this  kind 
are  specific ;  as,  a  l^acy  of  all  the  testator's  cattle,  or 
all  his'  personal  property  at  his  death;  but  it  is  not 
specific  unless  you  can  fix  on  the  individual  thing  given. 
But  here  it  is  general ;  the  testator  did  not  mean  it  to 
be  ccmfined  to  the  stock  he  had  at  the  time ;  he  meant 
this  daughter  to  be  more  largely  provided  fi>r. 

I  do  not  think  the  case  of  Page  v.  LeaphigweU  ap- 
plies, for  there  one  particular  siun  of  10,00(tf.  was  en- 
dendy  pointed  at :  it  had  the  character  of  a  specific  gif 
of  the  identical  fund.  The  word  *'  my"  is  evidence  of 
its  being  specific,  when  the  particular  stock  is  abo 

The  word        referred  to ;  but  it  is  not  enouirh  alone.     Here  the  ctt 
«  my"  alone  ii  .  ^      ,  .111.^? 

Dot  enough  to   ^  i^ot  confined  to  any  particular  stooE,  there  is  notmng 

™^^^^S^   to  make  it  specific  except  the  pronoun  "  my.**    It  mast, 

a  particular      therefore^  I  think,  supply  the  deficiency  for  the  debts, 
fund  it  re- 
ferred to. 


The  decree  declared^  that  by  the  15002.  Bperaai. 
consolidated  bank  annuities  mentioned  in  the  will  of  die 
testator  was  meant  and  intended  the  sum  ci  1500L  nafj 
5  per  cent,  annuities,  of  whidi  he  was  possessed  at  the 
time  of  makmg  his  wiU,  and  that  M.  A.  Wors/bld  wu 
entitled  to  the  interest  and  dividends  of  l^OOL  part 
thereof,  and  of  the  1000/.  due  on  mortgage.  It  also 
declared  that  the  500/.  3  per  cent,  consolidated  bank 
annuities,  and  the  sum  of  112/.  I7s.  6d.  long  annuities, 
were  not  specifically  bequeathed,  but  were  liable  to 
make  good  the  deficiency  of  the  general  personal  estate 
to  aqswer  the  debts,  4*^.,  and  in  priority  to  the  51.  per 
cent,  annuities  and  mortgage  debt;  and  that  the  De- 
fendant U.  Mansell  became^  upon  the  testator's  decease^ 

entitled 


OA8B8  IN  0H4NeBR¥.  MS 

entitled  to  an  immediate  interest  for  her  life  in  the       18S0. 

stocks  or  funds  of  the  testator,  other  than  the  5  fer  cen$.  pTTT^ 
annuities,  and  the  mortgage  debt  «. 

Reg-  Lib.  B.  1819.  fo.  1828.  ^«»«"'- 


BULLOCK  V.  BULLOCK.  Roixs. 

JvfylS. 

nnHE   Plaintiff  in  this  suit  was  the  infant  son  and  Theyeador 
■■•    heir  at  law   of  F.  Btdhek,   who  died  intestate,  tatc^and  lear- 
h^ying  entered  into  ft  contract  for  the  sale  pf  an  estate,  ^  an  infant 
of  which  he  was  seized  in  fee,  to  &  Waller^  one  of  the  chase  money 
Defendants.    The  bill  sought  an  account  of  the  intea-  .^'"^  ^^ . 
tate's  perspp^l  estate,  and  also  pr^ed  that  Wafler  migqf  a  suit  for  a 
elect  either  to  complete  or  abandon  th^  cpntri^pt.    Walter^  Jor^ceTn- 
who  was  in  posse^sioui  submitted  to  perfof  n^  the  poat  sdtuted  after 
^act  if  a  good  title  co^ld  be  made ;  the  I4a^ter|  upon  a  b^retained 
reference,  had  reported  in  favour  of  the  title  j  f^nd  the  ^  ^^  ^^ 
purchase-money  had  beep  paid  into  Court.    The  cause  conyeys.  * 
now  coming  on  for  further  directions,  a  proposed  di- 
rection that  the  money  should  be  paid  out  for  the  pur- 
pose of  distribution,  was  objected  to  oi^  t);e  part  of  the 
purchaser. 

Mr.  Wingjleld^  for  the  Haintiff,  contended  that  the 
purchaser  had  waived  this  point,  by  not  rel}ang  on  it  as 
an  objection  to  ^e  titie,  an^  that  he  ough^  to  make  his 
election  either  to  renounce  the  contract,  or  to  take  the 
estate,  with  such  titie  as  the  decree  of  the  Court  would 
pve. 

• 

Mr.  MatthenoSf  for  the  purchaser,  argued  that  this 
being  an  objection  to  the  conveyance,  and  not  to  the 

tide, 


♦  :>-  \ 


^■Rr  kucwsy  or 

had  vim  the 

ITTT^     .OK  iK:  COBBBOBCDOe  of  lib 


miriikiosdl,  and 
IF  nsr  cEspute  die 

t  -ITi';  ii.^s-  Jiu    arig-    Hsd  diere  are  no 

to  procure 


Z  js  T"wr  -^^at  ;^-^r"nW amnic » got orer.  Ihad 

m..MjtL'r-Ti  sBscsna- sUMss  TOiere  tbe  sale  was 

IT  -Sfc  r^'szr:  :£  ^  ioic  ^lere  I  got  OYer  it 

ounis  TX'  "itat  -parditeer.    Bat 

-tin  9ii\ MLUE  Ti:g  iFait  mi  adnh  penan,  and  tbe 

UffSE  jr  .ns  iescaa  mcs  sic  nasahe  the  oontiact.  I 
Tiiniff  He  mirne^   mmir  3e  pnic  as  unless  you  on 

>S  XCtm  iBBIK    Tnil^mHEX. 

A.  1819.  fi>.  IBIS. 


£  5€trs  -r  \Zirruttf.  XjOie.  .flu^  35i£4-  where  the  pur- 
tnnser  ir  i  -£90^11111  ^ssrs.  imur  x  Aecrve.  ^^a^w>»'^  to  bave 
1.  ^finni  ic  zm  jiiL-iaagg^-mmgn-  rscainec  ia  eomt,  sufficieot 
^i  Ki£=ET  "se  ei3«su:s  xr  se  im;  dbK  w-^sciJd  be  oecessarjt  in 
rK  ^vcK  «c  aft  jnsnc  3iurij!iiictesK«a  0001^^^  His 
iLituTC  itiwrrwr  w»  'ic  acunim  ztoL  ibt  €^aam  could  not  be 
aJc*vos.  2:k£  tae  w&m  ir  sie  ggrehase  moacy  was  therefore 
pui  ex.    7k  eve  wZ  :c  nepxted  bj  Mr.  S^im/or. 
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1820. 

LEAKE  V.  LEAKE.  J'^i'ss. 

THE  Defendant  Leake^  on  his  marriage,  gave  a  bond  ^^  "f"' 
to  the  trustees  of  his  settlement,  for  the  payment  of  granted 
a  sum  of  2000/.,  or  such  other  sum  as,  with  his  wife's  "^|"o' J^^ 
fortune,  would  make  up  an  income  of  200/.  per  annunu  bond  given  to 
The  fortune  of  the  wife  was  2000/.    She  had  since  died,  ^y^^  suit'of  a 

leaving  one  infant  son,  in  whose  name  the  bill  was  filed,  P^tv  bene- 
^11  —I  1  1.   1  1      ficially  inter- 

to  have  the  sum  secured  upon  the  trusts  of  the  settle-  ested  in  the 

ment ;  it  stated  that  the  Defendant  Leake  was  about  to  money  se- 

cured  by  it, 

leave  the  country,  and  prayed  a  writ  of  ne  exeat  regno 
against  him. 

The  Attorney  General  and  Mr.  J.  Martin  now  moved 
for  the  writ,  upon  an  affidavit  verifying  the  iacts. 

The  Lord  Chancellor  enqvired  why  the  trustees  did 
not  arrest  the  Defendant  Leake:  and  being  informed 
that  they  were  co-defendants  with  him,  made  the  order; 
observing,  at  the  same  time,  that  it  was  a  case  of  equit- 
able debt    The  writ  to  be  marked  in  40002. 

Reg.  Lib.  B.  1819.  fo.  1327. 


T 


In  the  matter  of  WAIT.  /nfy  25. 

HIS  was  a  motion  to  set  aside  an  award  under  the  Joint-credi- 

following  circumstances :  ^  Ske  "^iiT 

ephcts  in  exe* 
CQtion  subsequently  to  an  act  of  bankraptcy  by  one  of  tbe  partners,  cannot  retain 
them  against  the  assignees  under  a  separate  comnisBion,  afterwards  isf  ued  by  another 
joiot-creditor  against  that  partner. 

Mesm. 
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1 830*  Messrs.  Grote  and  Company  issued  writs  o{Jieri/acias 

Inthematterqf  ^^  *  judgment  which  they  had  obtained  against  fV.  Wait 
WAin       and  his  partner  P.  JbqfiiSSis  under  which  joint  effects  of 
the  partnership  were  taken  in  execution  on  the  14th  of 
December  1819.  A  commission  of  bankroptx^  wa^  Matd 
to  hare  been  issued,  in  the  Janudry  following  l^  a  jdnt 
creditor^  against  W*  Wait^  finmded  rai  ah  act  of  hnk- 
ruptcy,  committed  by  him  on  the  18th  of  Deuwim 
1619;    Upon  thete  fiu:ts»  which  other  qipeared  by  tU 
award  of  the  arbitrator,  to  whom  the  matter  was  re- 
ferred, oir  which  the  pardes  admitted  shcmld  be  ooosi^ 
dered  as  harmg  taken  place,  the  question  wa^  whethtf 
the  assignees  were  entitled  to  the  joint  efifects  whidi  hvl 
been  taken  in  execution :  the  arbitrator  being  of  ofnniai 
that  they  were,  made  his  award  accordingly. 

The  jticmaf-Gmeral  in  supixirt  of  the  motiodi-* 
The  judgment  creditors,  if  they  are  not  entided  to 
f  etain  the  bankrupt's  nioiety  of  theae  effistts^  are  dearly 
entitled  to  the  hioiety  of  the  solyent  pdrtner.  At  law 
tiie^  had  a  right  to  levy  on  that  nioie^;  and  bong 
joint  creditors  of  the  two,  the  Court  will  not  deprirfc 
them  of  the  preference  whidi  they  hare  obtidned;  If  difc 
execution  hild  be^n  by  a  separate  creditor,  the  Court 
would  not  have  allowed  him  to  take  the  joint  efiecU, 
until  the  joint  creditors  were  paid ;  but  as  it  viras  issued 
by  joint  creditors,  and  the  efiects  are  therefore  afqplied 
in  payment  of  joint  debts,  there  is  no  equity  upon  which 
they  can  be  deprived  of  their  legal  rights.  The  equi^ 
of  joint  creditors  is)  that  the  joint  efi^ts  should  be 
applied  in  payment  of  their  debts,  before  they  go  to  the 
separate  creditors  |  that  will  bs  the  eUse;  Theae  at* 
ditors  will  certainly  be  prefaced  td  otfaet  joint  ereditofs, 
**  but  what  equity  have  separate  creditors,  or  assignees 
under  a  separate  commission,  to  dq>rive  tliem  of  that 

piotf^ 


.>^  »^ 
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preference.      In  the  case  of  Button  v.  Morrisonf  (a)       18M< 
your  Lordships,  held,  that  creditors,  who  had  obtatned  fJjJ^JJ^JJ^^ 
attachments  in  the  Mayor's  Court,  could  not  hold  joiiit       WAit. 
property  against  joint  creditors,  where  a  conunissioii 
afterwards  issued   against  one  of  the  three  partners, 
upon  an  antecedent  act  of  bankruptcy }  but  in  that  bise 
it  was  only  decided,  that  the  property  of  the  two,  who 
had  become  tenants  in  common  with  the  as^gnees, 
couM  not  be  taken.     In  this  case  the  creditors  under 
the  execution  had  a  right  to  take  the  sepatate  as  well 
as  the  joint  effects  of  both,  and  they  are  therefore  en- 
titled to  the  ihoiety  of  the  tolvent  partner.    In  a  stfb- 
sequeiit  case,  Brickwood  v.  Mitter^  {b)  Sir  Wittiam  Grant 
was  not  disponed  to  carry  the  doctrine  so  &r  as  had 
been  done  in  Dutton  v.  Morrison^  and  hdd,  that  the 
assignees  of  a  bankrtip^t  partner  in  this  country  were 
not  entitled  to  partnership  pifoperty  which  had  been 
attached  by  a  creditor  in  the  West  Indies^  where  tiie 
business  was  also  clurried  on. 

Mr.  Hart  and  Mr.  MontagUj  in  support  of  the  award, 
relied  on  the  rule  established  by  the  case  of  thtttoti  v. 
Morrison,  as  decisive  of  the  present.  The  case  of 
Brichwod  v.  Mitter  wad  an  exception,  and  thus  proved 
the  rule.  Assignees  under  a  separate  commission 
are  uniformly  allowed  to  possess  partnership  property, 
and  to  distribute  it  under  die  commission.  The  right 
to  this  distribution  attached  when  the  act  of  bankruptcy 
is  cbmmitted,  and  iio  preference  can  afterwards  be  ob- 
tained, even  by  a  joint  creditor.  The  eflect  of  this  di- 
ligence would  be  to  subvert  the  arrangement  which  has 
been  made  by  the  bankrupt  laws  for  administering 
joint  and  separate  property.  The  tide  of  each  partnet 
is  Hot  to  a  moiety  df  die  joint  effects,  but  merely  to  the 

(fl)  17  tei.  195  (4)  5Mer.^l9. 

bahiice 
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1820.        balance  after  payment  of  the  joint  debts ;  the  relation  of 

Inihrmatttrpf  ^^'""^^y  ^  common   between   the   assignees   and   the 
Wait.        solvent  partner  only  exists  subject  to  the  payment  of 
those  debts. 

The  Lord  Cranceilor. 

In  my  long  course  of  practice,  I  have  never  been  able 
to  reconcile  all  the  decisions  which  have  taken  place  on 
partnership  property,  with  respect  to  joint  and  separate 
estate ;  nor  have  I  ever  been  able  very  clearly  to  see  my 
way  in  the  application  of  the  doctrine,  which  has  been 
held  in  some  of  the  late  cases  on  this  subjecL  I  conceive 
originally   the  law  was,  that  if  there  was  a  separate 
creditor  of  a  partner,  he^ight  la;  hold  of  any  chattels 
belonging  to  the  partnership,  and  take  a  moiety  of  them, 
or  whatever  other  proportion  that  partner  mig^t  be 
entided  to  in  the  effects  of  the  partnership.     But  «t 
law,  some  how  or  other,  they  now  contrive  to  take  an 
account  which  ascertains  what  is   the  interest  of  the 
debtor  in  the  effects  taken  in  execution ;  and  when  you 
put  the  question,  what  is  that  interest,  nothing  can  be 
more  clear,  than  that  it  is  that  which  would  result  to 
him  when  all  the  accounts  of  tlie  partnership  were  taken. 
This  equity,  which  has  been  transferred  into  the  pro- 
ceeduigs   of  a  Court  of  Law,  I  apprehend,  subsisted 
here  long  before :  a  separate  creditor  applying  for  sa- 
tisfaction of  his  debt  out  of  partnership  estate,  by  means 
of  an  equitable  execution,  must   have  taken   it  upon 
equitable  terms. 

There  has  been  a  great  deal  of  reasoning  as  to  the 
rights  of  partners  with  reference  to  the  execution  of  a 
separate  creditor,  but  it  always  appeared  to  me,  tliat  the 
interest  of  the  individual  partner  was  all  which  a  creditor 
of  that  individual  could  take,  and  that  he  must  take  it 
subject  to  all  the  partnership  dealings.  When  we  got  into 

bank- 
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bankruptcy.  Lord  Hardwickc^s  great  mind  and  great  un-  1820. 
derstanding  was  satisfied  with  this ;  and  with  respect  to  r  ^^JT^J^^Lw 
joint  and  separate  estate,  a  rule  was  estabUshed  which  we  Wait. 
have  always  acted  upon,  rather  because  we  found  it,  than 
upon  any  enquiry  into  the  principles  on  which  it  was 
established.  This  being  the  case,  ocmsider  it  with  refer- 
ence to  a  separate  commission  of  bankruptcy.  If  there  is 
a  partnership  of  A.  and  B^  the  moment  an  act  of  bank* 
ruptcy  is  committed  by  one  of  them,  A.  for  example, — 
if  a  commission  is  issued  on  that  day,  or  one  is  after- 
wards taken  out  which  has  effect  firom  that  time^ — fA>m 
that  moment  the  partnership  is  put  an  end  to.  The 
question  then  is,  what  is  the  property  of  the  insplyent 
partner  A.,  and  what  is  the  property,  of  the  solvent 
partner  J3.,  A.  may  have  no  interest  in  the  joint  effects, 
no  property  at  all;  jB.  may  have  no  property  at  all; 
I  mean  they  may  have  no  separate  or  respective  in- 
terests, because  until  the  wh<de  demands  both  of  As 
and  B0  are  setded,  you  cannot  say  whether  any  thing 
remains  to  be  divided ;  and  that  must  d^)end  not  only 
on  the  demands  against  both,  but  on  the  demands 
which  they  may  have  against  each  other.  There 
may  be  a  partnership,  where,  if  the  eflEects  were  inune- 
diately  divided,  each  partner  would  receive  1000/.,  but  • 
if  there  were  third  persons  who  had  demands  to  the 
amount  of  1800/.  the  consequence  would  be^  if  they  had 
no  demand  on  each  other,  they  would  receive  only  200^« 
So  if  there  were  no  demands  firom  third  persons,  but 
one  had  a  claim  on  the  other,  he  must  take  the  amount 
df  that  demand  before  the  other  could  take  any  thing. 
The  interest  of  the  insolvent  partner,  and  the  solvent  one^ 
may  be  a  great  deal,  a  little,  or  nothing  at  all. 

The  question  then  oomes  to  this ;  here  is  a  commission 
of  bankrupt  taken  out  —  say  onthelstof  «^imtiary,  upon 
an  act  of  bankruptcy  committed  on  that  day.  What  is  a 

Vol.  L  •         R  r  sq)arate 


610  CASES  IN  CHANCteRY. 

1820.  separate  commission ?-^to  use  terms  applied  to  it,  tbough 
-\.  '  ,  '  iiot  very  stricdy— it  is  in  the  first  instance  an  action  and 
Wait.  execution  for  all  the  creditors.  I  say  for  all,  for  aitbongn 
the  separate  estate  goes  to  the  separate  creditors  first,  it 
is  in  one  sense  for  the  benefit  of  the  joint  creditors  also, 
because  aftar  the  Court  has  applied  its  rule  of  first  ad- 
ministering the  sepiffate  estate  amongst  the  separate 
creditors,  if  there  is  a  surplus  of  the  separate  estate,  it 
would  &11  to  be  administered  amongst  the  other 
creditors.  So  if  there  is  a  Joint  oHnmissicHi,  the  surplus 
of  the  joint  estate  must  be  applied  amongst  the  separate 
creditors.  If  we  look  to  our  rules  and  practice  in  bank- 
ruptcy, when  a  separate  commissicm  issues  on  a  prior 
act  of  bankruptcy,  ccmimitted  for  instance  on  the  1st  of 
January^  the  only  question  we  should  ask  is,  how  are 
die  partnership  efiects  to  be  disposed  of  by  virtue  of  the 
act  which  then  took  place?  I  apprehend,  on  strict 
principle  and  the  application  of  the  law  to  this  subject, 
we  are  to  look  not  to  how  the  estate  was  distributed  on 
die  1st  of  Januaiy^  but  to  how,  if  there  had  besi  time 
to  make  the  distribution,  it  would  have  beai  distributed 
on  that  day  \  because  it  is  <mi  the  1st  of  Jcxnu/xry  that  we 
are  to  apply  the  rule  between  joint  and  separate  creditors. 
•  ^  on  the  1st  of  Jatmaty^  or  on  the  day  of  the  bank- 
i^ptcy,  the  separate  creditors  would  have  a  right  to 
have  the  joint'  pn^>erty  applied  and  brought  into  distri- 
bution amongst  all  the  creditors,  no  execution  could 
afterwards  be  taken  out  by  one  joint  creditor  to  the 
prejudice  of  anoth^.  The  necessary  conclusion,  there* 
fore,  from  the  cases,  and  our  rules  in  bankruptcy,  is,  that 
this  award  ought  not  to  be  set  aside.  It  would  lead  to 
difficulty  almost  inextricable,  unless  you  apply  the  rule 
thus ;  in  what  way  would  the  property  have  been  dis- 
tributed at  the  time  to  which  the  commission  has  rela- 
tion ?  if  in  a  way  in  which  all  joint  isreditors  wookl  take 
alike,  that  mu$l  deckle  the  question. 
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1990. 


WILSON  V.  ALLEN.  Roiw- 

May  8,  9. 
June  20. 

npHIS  wa^  a  suit  for  the  specific  performanoe  of  an    July  se,  27. 
"*•  agreement  for  the  purchase  of  an  estate.    The  The  heir  of  a 

«_     .  copyholder 

Master,  upon  a  refigrenccy  had  reported  that  the  Plain*  may  accept  an 
tiff,  the  vendor,  could  not  make  a  good  title,  and  the  ^"et?°lS 
cause  now  came  on  upon  an  exception  to  that  report       admittance. 

Whether 
the  surren- 

The  fifth  objection  to  the  title  was  made  under  the  ^^^^  ^J  ^^ 

« 1,      .         .  visee  of  copy- 

followmg  circnmttanoes*  hold  land* 

can  accept 
an  enfran- 

mUiam  AUm,  by  his  will  dated  the  4th  of  Afril  1782,  chisement 
gave  his  cc^yhoW  property  in  the  manors  of  Sheffield  and  ^^^  q^; 
Ecckffield^  being  part  of  the  estate  in  question  in  this      After  long 
cause,  to  his  wife  for  her  life,  with  remainder  to  John,  unS°a?ad- 
the  second  son  erf*  his  brother  Thomas  AUefi^  bb  heim  mittance  to  a 
lyid  assigns,  but  if  he  should  die  before  the  testator^a  pre^ous  sur- 

wife  and  leave  no  issue,  then  to  the  testator's  brother*  ^en^^^Cnot 

entered  on  the 
Thomases  eldest  son  Thomas^  his  heirs  and  assigns ;  and  Rolls)  may  be 

if  be  also  died  without  issue  before  the  testator's  wife,  ^^,^' 

then  to   his   hrodiery   ,Thomas  AUerij  his  heirs  and     Power  to 

»««:.«^«  s  tenant  for 

^W^^  Jife,Lordof 

a  manor,  to 

On  the  deadi  of  the  testator's  wift^  the  date  of  which  ^^^^  f"^  ^ 
event  did  not  appear,  John  Allen  became  entitled  to  purpose  to 

convey  the 

these  premises,  and  entered  into  possession  of  them,  freehold  to 
but  there  was  no  entry  upon  the  Court  Rolls  of  his  ^^  custom- 

J      r  .  ary  or  copy- 

having  been  admitted.     By  the  deaths  of  his  &ther  and  hold  tenants, 

brother,  he  became  in  1771  the  heir^at-Iaw  of  the  tes-  ^nvevwc^of 

tator,  WiUiam  Allen.  the  freehold  to 

one  who  is 
equitably  en- 

By  an  Act  of  Prrliament  passed  m  (he  year  1 784,  for  ^"«^>  «°^  ^» 

.  been  erro- 

enlarging  the  market-place,  and  r^pilating  the  markets  neously  ad- 

mittedwithout 
a  previous  surrender  by  his  trustee. 

Rr  2  of 
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^MO^  rfthe  town  oiSheffiddj  the  Earl  oi Surrey,  wbo  was  the 
owner  of  the  market,  and  also  Lord  of  the  Manor  of 
Sheffield  and  several  other  manors,  was  empowered,  by 
any  deed  to  be  executed  as  mentioned  in  the  act,  and 
for  such  price  as  could  be  reasonably  obtained,  to  en- 
franchise, and  for  that  purpose  to  grant,  ooafey^  and 
assure  any  messages,  &c  held  of  those  manors  unto  the 
customary  or  copyhold  tenant  or  tenants  of  such  mes- 
suages, &c  The  numey  to  be  paid  as  the  oonsideratioo 
for  such  enfranchisements,  was  to  be  received  by  die 
treasurer  of  the  commissioners  named  in  die  act,  and  to 
be  applied  to  the  improvement  of  the  market 

In  1791  the  Earl  of  Sbrfy,  then  become  Duke  of 
IforfbHk^  enfranchised  all  the  copyhold  {ntqierty  of  JokM. 
AUen,  held  of  his  manors  of  Sheffidd  and  EceUsfddi  by 
a  deed  poll  executed  accoiding  to  the  power  given  by 
the  act,  by  which,  in  consideration  of  16^  6s*  8<f*,  he 
granted,  released,  and  confirmed  the  same  to  Jakn  AOen 
in  fee. 

The  objectbn  was^  that  Jakn  AUen,  not  having  been 
admitted  to  the  cc^yhold  estate  derived  fit>m  tViUiam^ 
was  not  ciqpable  of  accepting  an  enfranchisemenL 

Mr.  WethereBj  Mr.  Coate,  and  Mr.  Coopetf  fx  the 
Defendant 

The  enfranchisement^  to  be  operative^  must  be  made 
to  the  tenant;  John  AUen,  claiming  as  devisee  under 
the  will  of  William,  could  not  be  tenant  till  ad- 
mittance* It  might  have  been  argued  before  the  case 
of  Doe  d.  Tq^ld  v.  Tofidd,  (a)  that  the  enfranchisement 
was  an  impUed  admittance;  but  in  that  cas^  after  a  very 

(a)  ll£ai^84S. 

dabonte 


CASES  IN  CHANCERY.  615 

elaborate  review,  by  Lord  EUenboroughj  of  all  the  old  1820. 
authorities  on  the  subject  of  implied  admittances,  the 
Court  of  King's  Bench  held,  that,  if  a  surrenderee  before 
admittadR  makes  another  surrender,  it  is  void,  and  the 
lord's  acceptance  of  it  does  not  admit  him  by  im« 
plication.  What  distinction  is  there  between  the  cases  ? 
An  enfranchisement  by  the  lord  is  a  clearer  instance  ci 
acknowledgment  of  the  tenure,  than  his  acceptance  of  a 
surrender.  At  least  it  is  so  far  doubtful  what  the  de- 
cision of  a  court  of  law  upon  the  point  would  be^  that  a 
purchaser  cannot  be  compelled  to  take  a  title  resting  on  it 

Mr.  Healdf  Mr.  Parker j  and  Mr.  Geo.  Harrison^  for 
the  Plaintiff,  contended  that  it  was  not  necessary  to  . 
discuss  the  question  raised,  for  though  John  JlUn  was 
the  devisee  of  WiUiam^  he  had  also  become  hb  heir  before 
the  year  1791 :  he  was  therefore  tenant  to  the  lord  by 
that  tille^  and  csqpable  as  such  of  being  enfranchised, 

> 
The  Master  of  the  Rolls. 

It  appears  clear  by  the^  pedigree,  that  John  was  the 
htxToiWiUiam  in  the  year  1791.  It  follows  that  be 
was  in  as  heir ;  he  would  have  been  tenant  as  heir  till 
admitted  in  his  other  character  of  devisee,  and  the  en- 
franchisement was  therefore  valid.  As  to  the  other 
point,  if  we  were  to  consider  it,  I  do  not  know  whether 
enfranchisement  would  not  be  an  implied  admission ;  a 
very  little  matter  is  sufficient  for  that  purpose :  all  that 
is  necessary  is  an  acknowledgment  of  the  tenancy ;  and 
tliis  is  surely  a  very  strong  act  of  recognition* 


The  sixth  objection  related  to  a  small  piece  of  copy- 
bold  ldnd>  held  of  the  manor  <^  Sheffield^  which^  in  the 

Rr  S  year 
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year  1746}  had,  together  with  other  estates,  been  devised 
by  Samuel  Allen  to  William  Parkin  and  Thomas  Steady 
in  fee,  upon  trust,  to  pay  the  testator's  debts  and 
funeral  expences,  two  annuities,  and  a  lega^giTen  bj 
his  will ;  and  after  payment  of  these  charges,  to  convey 
and  surrender  the  premises  to  the  testator's  nephew, 
Thomas  JUenf  his  heirs  and  assigns. 


In  April  1 747,  Parkin  and  Stead  waie  admitted  under 
the  will  of  Samuel  Aliens  No  entry  appeared  on  the 
rolls  of  a  surrender  by  them ;  but  in  Fdruary  1771,  at 
a  court  then  held,  Thomas  Alien  the  devisee,  (who  was 
also  the  testator's  heir  at  law),  claimed  and  was  admitted 
to  the  premises  by  the  description  of  ^^  all  such  custo- 
mary and  o^yhold  lands,  tenements,  and  heredita- 
ments,  within  the  manor,  as  were  descended  and  come, 
or  ought  to  descend  and  come,  to  the  said  Thomas 
AUen^  by  and  after  the  death  of  the  said  Samuel  AUen^ 
by  right  of  inheritance,  or  by  virtue  of  the  will  of 
the  said  Samuel  Aliens  or  whereof  or  wherein  any 
person  or  persons  then  was  or  were  seized  in  trust 
for  the  said  Thomas  Allen  sind  his  heirs,  or  otherwise 
howsoever." 

Thomas  Allen  surrendered  to  the  use  of  his  will,  and 
in  1771  devised  his  real  estates  to  trustees,  in  trust  to 
sell.  The  trustees  were  admitted,  and  in  the  year  1 774 
sold  the  piece  of  land  in  question  (together  with  the 
other  property),  to  the  above  named  John  Allen,  who 
was  admitted  upon  their  surrender.  This  piece  of  land 
was  included  with  the  premises,  that  formed  the  subject 
of  the  last  objection,  in  the  enfranchisement  by  the  Duke 
of  Norfolk  in  1791. 


It  appeared  by  a  recital  in  a  deed  in  1772,  that  the 
debts  and  legacies  of  Samud  Allen  had  bew  paid;  the 

last 


CASES  IN  CHiNCBJiy.  615 

last  of  the  amiuitwta  pai^ad  in  hi$  wiU.4ied  in  tb^        1830. 
year  1788. 


The  objection  was,  tbat  Thm^  4^%  having 
admitted  in  ]771»  witbput  a  previous  sunrender^  bj 
jparkin  and  &^afi^  hjs  admittapce  wiju;  void ;  af^d  that 
cpnsequ^tly  John  AUen^^  who  claimed  und«r  hfp^  w# 
not  such  a  tenant  as  to  be  capable  of  accepting  |U|  ^- 
franchisement. 

For  the  De&ndant. 

It  does  not  appear  that,  at  the  time  of  TViomtis  AUeifs 
admittance,  any  surrender  had  beeh  made  by  the 
trustees,  and  the  terms  on  which  his  admittance  is 
*  recorded,  shew  that  his  right  was  not  th^i  considered 
to  be  founded  on 'any  previous  surrender.  The  conse- 
quence is,  that  he  took  n6  estate.  The  surrender  and 
admittance  together  make  ont  conveyance)  and  if  the 
surrender  is,  as  was  observed  by  Lord  Mansfield^  in 
Vaugkan  v*  Aikrngy  (a)  *^  the  substantial  part,"  the  dr- 
eumstance  of  his  behig  eqmtaibly  entided  is  of  no  con- 
sequence for  this  purpHe.  It  is  the  same  as  if  the 
lord  had  admitted  a  stranger;  in  which  ease  the  right- 
ful owner  still  continues  his  tenant.  An  erroneous  ad- 
,Biittanoe  giv^  no  estate ;  it  has  no  opeMieiek  as  a  new 
'^grant  from  the  Lord,  but  is  simply  void,  Zouei  V^. 
Parse,  {b)  No  effect  is  given  to  it  by  the  party  being 
subsequently  permitted  to  surrender,  Jlli^A^  v^  Bmoden.  {c) 
Thus  Thomas  JUen  had  po  ^tate ;  he  could  not  sur- 
render or  pass  any »  and  the  trustee)^  andtbe  heir  of  the 
survivor  of  them  have  continued  to  be  the  ten^^ts. 

It  may  be  contended  that  the  absence  of  all  evidence 
of  a  surrender  may  be  supplied  by  presumii]^  it»  bi^t  it 

(a)  5  Burr.  2764.  {b)  T  Bast,  180.  (c)  5  JBast,  2Sa 

B  r  4  i^f 
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is  to  be  observedi  that  the  ordinary  'grounds  of  pre- 
sumption do  not  apply  where  the  act,  if  it  had  taken 
placet  must  have  been  capable  of  proof;  for  the  sur- 
render, whether  made  in  or  out  c^  Court,  most  have 
been  presented  and  entered  on  the  rolls.  In  Doe  y. 
Waterton  (a)  it  was  held  that  the  enrolmadt  of  a  bai^gain 
and  sale  could  not  be  presumed,  because  it  must  appear 
on  record. 


Then  what  is  the  effect  of  the  deed  of  1 791,  conveying 
the  freehold  to  a  person  who  was  not  the  rightful  tenant? 
It  is  setded  that  there  can  be  no  enfinanchisement  excqpt 
to  iii^  tenant  {b);  and  that,  even  if  the  conveyance  be  to 
a  stranger  in  trust  for  the  copyholder,  there  is  no  eo- 
firanchisen^ent  {c)  If  the  Duke  of  Norfolk  bad  been  t 
s^zed  in  fee  of  the  manor,  his  conveyance  would  have 
severed  the  inheritance  from  the  manor,  and  have 
passed  the  fireehold  to  the  grantee,  without  destroying 
the  tenure,  leaving  the  tenant  without  a  Court  to  resort 
to,  and  unable  to  surrender  or  convey,  {d)  But  the 
Duke  had  only  a  partial  interest  as  tenant  for  life^  and 
the  deed  of  1791  could  therefinre  only  take  efibct  under 
the  power  given  him  by  the  Act  of  Parliament ;  and  as 
it  has,  in  not  making  the  grant  to  the  proper  person, 
£Euled  to  pursue  the  power,  it  leaves  the  tenure  the  same 
as  before.  ^:^' 


For  the  ^lainti£ 

« 

In  the  first  place,  though  no  surrender  by  the  trustees 
appears  on  the  Court-rolls,  there  is  ample  ground  for 
presuming  one.  It  was  tlie  duty  of  tlie  heir  of  the  sur- 
viving trustees,  on  the  death  of  the  surviving  annuitant 

(fl)  5  Bam.  4-  AU.  H9.  {b)  Watk.  Copyk.  vol.  1.  p.  565. 

(e)  Watk.  Cops^.  vol.1.  p.sS4.  n. 

(iQ  Ab  to  the  effect  produced  upon  the  estate  of  the  eop^boldcr 
by  a  grant  of  the  ffeeboM  to  a  vtnnger,  vid,  Murrti  v.  SmM, 
4  Cx  S4.  hi 

in 
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in  17889  when  the  prior  trusts  were  accom{ri[isbed,  to  1820. 
surrender  to  the  use  of  his  cestuique  trust :  and  where 
there  is  an  imperative  trust,  making  it  incumboit  on  a 
party  to  do  an  act,  the  Courts  are  always  willing  to 
presume,  that  that  act  has  been  duly  performed.  In 
England  v.  Slade  (a),  where  the  trust  was  to  convey  to 
John  Pymy  when  he  came  of  age,  and  he  made  a  lease 
about  a  year  after  he  had  attained  21,  the  Court  of 
King's  Bench  thought  that  it  ought,  on'  the  trial  of  an 
ejectment,  to  be  presumed  that  the  trustees  had,  as  they 
were  bound  to  do,  conveyed  the  legal  estate  to  him. 
The  circumstance  that  the  evidence  of  a  fact,  if  it  exists, 
is  open  to  public  access,  is  by  no  means  oondusive 
against  presuming  it,  after  a  sufficient  length  of  tune. 
In  the  case  of  the  King  v.  Inhabitants  of  Bamsley  (&), 
it  was  said  that  the  Court  might  presume  that  a  person 
was  lawful  executrix,  without  production  of  the  probate, 
though  that  is  a  matter  equally  capable  of  being  ascer- 
tained. Doe  V.  Waterton  turned  chiefly  on  the  policy 
c^  the  mortmain  acts,  against  which  it  was  considered 
that  a  presumption  could  not  be  raised,  the  case  resting, 
as  to  that  point,  on  the  same  grounds  as  Wright  v. 
Smi/thies  (c).  It  is  not  i^ecessary,  in  order  to  make  out 
the  title,  that  any  thing  should  appear  on  the  rolls;  the 
surrender  may  have  been  out  of  Court,  and  never  en- 
tered ;  the  steward's  book  containing  the  minutes  of  it 
is  sufficient  evidence^  Doe  y.  Hall  {d\  and  it  may  have 
been  lost 

If  a  surrender  cannot  be  presumed,  the  case  dien  de- 
pends upon  diis;  whether  John  Jllen^  who  had  been 
admitted,  and  who  was  in  possession  of  the  premises, 
receiviiig  the  rents,  and  performing  the  services,  was 
^i  *'  a  copyhold  or  customary  tenant"  within  the  mean« 


(a)  4  7.  B.  68S.  (6)  1  Mmk  ^  SA  577. 

{p)  10  Boat  409.  {d)  16  Bmif  908. 
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1820.  ing  of  the  act  of  1784.  We  are  not  to  suppoK  that, 
under  that  act,  only  the  person  strictly  and  technically 
the  tenant  could  receive   the  enfranchisement.     The 

Afff*^*  effect  of  such  a  construction  would  be  most  mischievous. 
It  would  make  it  necessary  for  the  Dutie  of  Norfolk^  on 
the  occasion  of  each  enfranchisement,  to  investigate  die 
title  of  the  tenant,  the  expence  of  which  would  have  ab- 
sprbed  the  trifling  sums  received  in  exchange ;  and  if  in 
any  instance  a  mistake  occurred,  the  transaction  would 
be  void,  and  the  pioney  paid  might  be  recovered  back, 
thus  putting  in  hazard  the  objects  of  the  ^ij^  The 
power  is  to  be  read  as  authorizing  ap  enfranchisement 
of  the  person  who  stood  admitted  on  the  rolls,  and  wa% 
de/aUOy  tenant;  which  was  to  enure,  like  an  allotment 
made  lender  an  inplosure  act,  for  the  benefit  of  the 
person  really  entitled.  The  liMiguage  of  the  act  shows 
that  it  did  not  contemplate  a  n^ere  extinguishment  of  the 
tenure,  as  the  power  is  to  convey  the  freehold,  ac- 
cordingly in  the  deed  of  1791,  there  is  a  conveyance  to 
John  Afl^i  and  therefore,  even  if  he  w^  not  tenant,  the 
freehold  ^^ould  be  vested  in  him.  Now  it  is  settled  that 
if  the  Lprd  grant  the  freehold  to  a  stranger,  who  after- 
wards conveys  cir  releases  to  the  copyholder,  the  tenure 
is  extinguished,  (a)  In  the  presept  case,  then,  the  utmost 
effect  of  this  otgection  would  be  to  render  it  necessary 
for  the  Plaintiff  to  convey  the  freehold  to  the  heir  of  the 
surviving  trustee,  which  would  complete  the  enfran- 
chisement. This  would  overcome  the  difficulty,  and 
there  is  anotlier  point  of  view  in  which  it  might  be  con- 
sidered equally  favourable  to  the  Plaintiff.  A  person 
haviiig  a  partial  interest  in  the  copyhold  may  accept  an 
enfranchisement  for  the  benefit  of  himself  and  the  other 
persons  ^titled,  {b)    If  this  principle  could  be  extended 

(a)  Waik,Coptfh,  vol.  i.  p.  556. 

(fy  Set  W^fnhe  v.  CiHiket^  1  Bro.  C.  C.  516. 

to 
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to  an  interest  in  the  nature  of  a  tenancy  at  will,  it  would 
give  effect  to  the  enfiranchisement  in  this  case,  being 
made  to  a  oestuique  trust,  in  possessions^  holding  there- 
fore in  the  character  of  t^r^ant  at  will. 


The  MAsiqen  of  tk^  Rolls. 

As  this  is  a  point  of  some  novelty,  I  shall  consider 
of  it,  but  I  will  now  state  what  is  my  present  impression 
on  it 


The  objection  is,  that  the  enfranchisement  by  the 
Duke  of  Norfolk,  in  1791,  was  not  valid,  from  a  defect 
in  the  title  of  the  person  to  whom  it  was  made,  and  that 
the  premises  are  therefore  still  copyhold.  It  is  said 
that  John  Allen* fi  title  was  defective,  being  derived  from 
Thomas,  whose  admittance  was  not  preceded  by  a  sur- 
render of  the  estate  of  the  trustees,  and  that  the  legal 
tide,  on  that  account,  continuing  in  them,  it  was  not 
competent  to  the  lord,  under  this  act  of  parliament,  to 
enfranchise  the  land  by  the  conveyance  that  he  made. 

In  answer  to  this  it  is  said,  in  the  first  place,  that 
though  no  surrender  appears  upon  the  rolls,  yet  it  does 
not  follow  that  none  took  place ;  that,  as  it  was  the  duty 
of  the  trustees  to  convey,  on  the  accomplishment  of  the 
primary  purposes  of  thdr  trust,  and  as  those  purposes 
are  admitted  to  have  been  answered,  a  Court  ought  at 
this  time,  in  favour  of  long  possession,  to  presume  that 
John  AUen  had  procured  a  surrender,  so  as  to  constitute 
him  the  legal  tenant.  On  the  other  side^  the  case  of 
Do  Wdterton,  in  the  Ring's  Bench,  was  cited,  where 
the  C  >c?rt  would  not,  after  a  long  period  of  70  or  80 
years,  presume  in  &vour  of  a  charity  that  a  bargain  and 
sale  had  been  enrolled,  a  form  made  necessary  to  its 
validity  by  the  statute.     But  I  think  that  case  has  been 

rightly 
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1 820.       rightly  distinguished  from  this ;  there  the  Judges  thou^t 
"•^^     that,  as  certain  fonns  were  made  neossarjr  by  statutes 
V.  they  were  not  at  liberty  to  presume  against  the  policy  <tf 

^^^^-  the  law,  and,  dispensing  with  those  forms,  to  giire  to  the 
charity  an  estate  in  the  conveyance  of  which  they  had 
not  been  observed.  That  appears  to  have  been  the 
ground  of  the  decision ;  one  of  the  Judges  certainly 
remarking,  that  if  there  had  been  a  chasm  in  the  re- 
cords, they  might  have  made  the  presumption,  but  that 
they  could  not  without* 

Here  there  is  no  law  interposing  against  the  presump- 
tion of  the  trustees  having  done  their  duty ;  and  it  isy 
therefore^  more  near  to  the  case  of  England  v.  Sladtf 
where  Lord  Kenj/on  held  that  a  conveyance  ought  to  be 
presumed,  within  a  year  after  the  period  fixed  for  it 
by  the  trust*  There  is  the  same  ground  for  such  a  pre- 
•  sumption  here,  besides  tlie  long  period  of  enjoyment 
In  addition  to  tliis  authority,  there  is  a  case  of  Zji/bri 
V.  Coward  {a\  (which  is  cited  by  Watkins\  wh^^  afiet 
40  years'  possession  under  a  will,  a  surrender  to  die 
use  of  it  was  presumed.  These  cases  afford  strong 
ground  for  thinkings  that  here,  where  the  drcumstanfces 
are  more  favourable,  the  possession  being  longer,  and 
after  two  admittances,  the  lord  thus  recognizing  these 
persons  as  his  tenants,  we  might,  if  necessary,  presome 
the  surrender. 

But  if  we  could  not  presume  it,  then  the  question 
arises,  what  is  the  effect  of  enfranchising  a  person 
having  an  equitable  but  not  a  l^al  interest,  and  who 
has  been  de  facto  admitted  tenant.  It  L^  clear  that  the 
lord  may,  in  general,  convey  the  freehold  of  the  land 
to  a  stianger;  it  is  true  that  will  not  operate  as  an 

•       {a)  \  Vcm.  195, 

enfran- 
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enfranchisement,  because  the  act  of  a  stranger  cailnot 
affect  the  tenure  of  the  ^tenant,  which  is  therefore 
not  changed  by  the  lord's  parting  with  the  freehold. 
But  it  is  competent  to  the  stranger  to  convey  to 
the  tenant,  and  thus  the  same  result,  namely,  the 
enfranchisement  is  obtained  by  this  circuitous  process* 
But  when  the  person  to  whom  the  first  conveyance  is 
made,  has  been  admitted  and  recognised  as  tenant,  and 
is  beneficially  entitled,  what  is  the  efiect  upon  the  out- 
standing estate  of  the  trustee  in  the  mean  time,  and 
before  a  second  conveyance  has  been  made  ?  The  prin- 
dple  on  which  the  copyhold  remains  after  a  grant  by  the 
Iqtd  to  a  stranger,  is,  that  it  is  not  competent  to  a 
stranger  to  vary  the  tenure^  but  the  principle  fails,  when 
the  person  beneficially  entitled  has  consented  to  and  ac- 
cepted the  alteration.  The  trustee  cannot  then  object 
and  oppose  the  act  of  his  cestuique  trust ;  he  cannot  insist 
on  keeping  the  copyhold  alive,  nor  can  he  refiise  to  do 
whatever  may  be  necessary  to  complete,  in  point  of 
fi>rm,  that  which  is  already  substantially  done.  The 
substantial  parties  have  assented  to  a  change  of 
tenure,  but  not  the  formal  parties;  the  heir  of  the  sur- 
viving trustee  fs,  however,  bound  to  concur,  and  that 
being  the  case,  is  it  not  an  objection  that  goes  to  a 
matter  of  conveyance  and  not  of  title?  If  the  heir 
cannot  be  found,  or  cannot  be  procured  to  join,  the  ob- 
jection must  be  made  in  another  form. 
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I  do  not  act  on  the  ground  very  ingeniously  sug^ 
gested,  that  as  a  cestuique  trust  is  considered  at  law  as. 
a  tenant  at  will,  he  may  be  competent  to  take  from  the 
lord  a  grant  of  his  whole  interest  in  fee,  and  that  it  will 
operate  as  an  enfranchisement,  in  the  same  way  as  it  has 
been  decided,  that  a  tenant  for  life  may,  and  that  it  will 
enure  for  the  benefit  of  the  remainder-man,  the  person 
on  wh^ym  the  fireebold  descends  being  bound  to  omvey 

to 
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1820.       to  them.    It  is  a  new  question  which  I  need  not  take 
upon  myself  to  decide. 

Another  point  is  as  to  the  construction  of  the  act» 
whether  it  empowered  the  Duke  of  Norfolk  to  enfnm- 
chise  a  person  standing  in  the  situation  of  John  ABen. 
I  fed  the  difficulty,  that  if  I  were  to  be  held  to  apply 
only  to  the  persons  legally  tenants,  that  constructioo 
would  invalidate  erery  act  of  enfranchisement  where  a 
flaw  can  be  found  in  the  title  of  the  person  accepting 
it,  and  the  consequence  would  be  to  render  very  in- 
secure the  property  by  which  the  market  is  to  be  sup- 
ported, if  in  any  instances  there  has  been  any  mistike. 
I  therefore  strongly  incline  to  think  that  it  was  enough 
to  convey  to  those  who  were  tenants  on  the  Rolls,  and 
were  appareitly  competent  to  receive  enfranchisement^ 
and  that,  therefore,  the  conveyance  under  diis  act 
to  John  Allen  had  the  same  efibct  as  if  it  had  been 
made  by  any  other  lord,  who  was  absolutely  entided 
to  the  manor.  The  object  of  the  act  was  to  do  nway 
with  all  the  difficulties  that  would  arise  from  th^  lands 
continuing  copyhold,  by  changing  the  tenure,  and  it 
should  be  construed  largely  and  liberally  to  carry  this 
object  into  effi^t 

On  this  view  of  the  subject,  I  think  the  objection  is 
not  good,  considering  too,  how  small  a  proportion  of 
the  land  it  applies  to.  This  part  is  only  about  two 
acres  out  of  forty,  so  that  it  might  be  a  question  whether 
it  was  not  to  be  matter  for  compensation,  or  tfie  Court 
might,  if  it  be  not  enfranchised,  see  whether  an  en- 
franchisement could  not  be  procured  at  the  vendort 
expence.  My  present  impression  is,  that  the  objection 
must  be  overruled,  reserving  the  question,  whether  the 
heir  of  the  surviving  trustee  is  to  conveys  but  as  it 
involves  a  point  of  considerable  (Rfficulty,  I  d6  not 

mean 
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mean  now  finally  to  decide  it.    I  shall  consider  it,  and        18S0. 
if  I  alter  my  opinion,  I  shall  mention  it  again.  Wuawt 


Allen. 


Jtdy  26,  87. 


The  Master  of  the  Bolls  afterwards  mentiojfiSd  that 
he  continued  of  the  same  opinion. 

The  other  otgections,  the  chief  part  of  which  related  to 
the  identity  of  the  premises,  comprised  in  the  purchase, 
were  also  overruled,  and  the  cause  coming  on  for  further 
directions,  a  specific  performance  was  decreed.  A  sup- 
plemental bill,  which  had  been  filed  by  the  Plaintiff,  was 
dismissed  without  costs.  The  question  of  the  costs  of  the 
original  suit  remained  to  be  decided ;  the  circumstances 
affecting  this  question  were,  that  the  abstract  originally 
delivered  was  imperfect,  not  shewing  that  part  of  the 
premises  had  formerly  been  copyhold,  and  not  satis- 
factorily  identifymg  the  parcels.  Objections  being  taken 
in  the  Master's  office  on  these  grounds,  the  Plainti£^  to 
remove  them,  furnished  additional  abstracts  of  the  tide 
to  the  copyholds,  and  procured  affidavits  to  supply  the 
d^ects  in  the  evidence  of  the*  identity.  The  cases  of 
McQueen  v.  Farquhar  (a),  and  Hatford  v.  Furrier  (6), 
were  cited  for  the  Defendant,  (c) 

The  Master  of  the  Rolls. 

I  cannot  say  that  the  Defendant  in  this  case  hail  A  vendor 

acted  quite  right,  that  he  has  not  taken  stmie  objections  J™|gf  "gj.. 

that  he  ought  not ;  but  still  I  should  feel  great  difficulty  formance 

in  fixing  him  with  the  costs.     A  vendor  trho  seeks  a  hi,  ^\x\^  p^e. 

specific  performance,   shouW  come  prcpafrf  with  his  pared,  and 

title ;  he  ought  to  have  it  r^ady  before  he  carries  his  where  the 

abstract  de- 
livered is^  imperfect,  he  pays  the  costs  of  the  suit  up  to  the  time  of  the  defects 
being  supplied. 

(a)  11  rr«.467.  {h)  1  Mad.  533. 

(c)  See  also  Fielder  v.  Higgintort,  3  Ve».  4*  Bea*  142.     Wilson  Y. 
Claphami  ante,  3C.    KewaU  y.  Smithy  an(f,  3^ J. 

estate 


624 


CASES  IN  CHANCERY. 


1820. 

Wilson 

r. 
Aliev 


estate  to  market     If  he  will  sell  it  with   a  oonfused 
title,  be  must  be  at  the  expence  of  clearing  it* 

The  Plaintiff  here  comes  into  the  office  with  an 
abstrac^ndoabtedly  imperfect,  for  it  did  not  state  that 
part  of  the  land  was  copyhold ;  proceedings  then  fidlow 
at  a  great  expence,  occasioned  by  the  Plaintiflb  neglect 
It  gradually  ripens  into  a  better  title ;  the  time  that 
elapsed  during  the  enquiry  improves  it  The  deeds 
did  not,  on  the  face  of  them,  make  out  the  title  as  thqr 
failed  to  identify  the  premises.  Affidavits  are  then  filed, 
which  were  not  originally  before  the  Master,  and  whidi 
were  not  before  the  Defendant  when  he  first  resisted. 
Why  was  not  this  done  before  the  oonmiencement  of 
the  suit,  or  why  was  it  not  provided  fi>r  in  the  con- 
tract? We  cannot  now  characterise  the  objecdons 
first  taken  as  fiivolous,  and  though  they  have  been  re- 
moved, it  was  not  by  any  thing  that  was  in  the  De- 
fendant's knowledge  at  the  time  he  put  in  his  answer. 

Under  these  circumstances,  can  it  be  said  that  the 
Defendant  ought  to  bear  the  cost^  when  a  great  part 
of  them  has  arisen  fix)m  the  Plaintiff's  conduct  in  carry- 
ing to  market  a  defective  title  ?  The  Defendanf  is  not 
to  pay  the  expence  of  clearing  up  the  Plaintiff's  title; 
he  ought  not  to  pay,  but  he  must  receive  so  much  as  he 
expended  before  the  difficulties  were  removed ;  in  what 
he  has  done  since  the  affidavits  were  brought  in  he  has 
been  unsuccessfiil,  and  he  must  pay  the  costs  finom  that 
time.  Perhaps  the  most  convenient  way,  if  the  paities 
can  agree  on  it;  will  be  for  each  to  bear  his  own 
costs. 
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BREWSTER  v.  ANGELL.  Ju/s^^s. 

J'    W.SMITH  by  his  will  devised  to  the  Plaintiff  A  will  direct- 
•    r»  1     1        y    1        1  .       1 »  .  *°o  *  8ettle- 

Jirewster  and  others  (whom  he  appointed  his  execu-    went  of 

tors  and  trustees,  and  the  guardians  of  his  children),  and  ^}^  ^^^ 
their  heirs,  all  his  copyhold  and  freehold  estates,  upon  should  be  in- 
trust, for  his  children,  who  should  attain  2 1 ,  or  be  married,  ^l!^^^^^ 
which  should  first  happen,  in  equal  shares,  during  their  for  making 
respective  lives,  with  remainder  to  their  issue  severally  otherwi^ 

and  respectively  in  tail,  with  cross  remainders  between  according  to 

circumst&nces  * 
them.    And  after  directing  his  trustees  to  make  a  settle-  for  the  tenants' 

ment  of  his  estates  accordindy,  and  that  the  share  of  ^°'  '"(^^  V^,^ 

"  exercised  by 

each  of  his  two  daughters,  A.  W.  and  M.  W.  Smithy  them  when 
should  be  for  her  separate  use,  with  a  power  of  appoint-  fl^^^fiedjand 
ing  amongst  her  issue,  the  testator  directed,  that,  in  such  the  trustees, 
setdement,  there  should  be  inserted  all  proper  powers  i^^^^j^'' 
and  authorities  for  making  leases  and  otherwise,  accord-  insertion  of  a 
ing  to  cu*cumstances,  to  and  for  the  tenants  for  life,  to  ^j  exchange 
be  exercised  by  them  at  such  times  as  they  should  be  by  *®  ^c  *™*- 
law  qualified  so  to  do,  and  the  same  powers  and  autho-  exercised  with 

rities  to  be  exercised  on  their  behalf  by  said  Brewster  ^®  consent  of 

the  tenant  for 
and  the  others,  their  heirs  and  successors,  whenever  life. 

such  tenants  for  life  respectively  should  be  disabled  or    ,      -n'^^fh 
disqualified  by  law  to  act  freely  and  of  their  own  uncon-  rises  the  intro- 
troUed  authority  in  said  premises;  and  that  provisions  Jrioflle 
should  also  be  made  in  such  settlement  for  the  appoints  and  exchange 
ment  of  new  executors,  trustees,  and  guardians,  in  the  ^rip2on.  Qu. 
like  manner  as  said  testator  had  directed  respecting  his 
personal  estate,  alluding  to  anotlier  will  disposing  of  his 
personalty. 

The  testator  died,  leaving  his  two  daughters,  his  only 
children.  Soon  afterwards  a  suit  was  instituted,  for  the 
purpose  of  having  his  estates  setded  under  the  direction 

Vol.  I.  S  s  of 
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1820.        of  the  Court  of  Chancery;  and  a  settlement  was  laid 
B    w  T£R     '^^o'"®  ^®  Master,  which   contained  a  power  to  the 
V.  trustees  under  the  will,  and  the  surtivors  and  survivor 

NG£LL.  of  them,  and  the  executors,  administrators,  or  assigns,  of 
such  survivor,  during  the  continuance  of  the  trusts  and 
uses  thereby  limited^  with  die  consent  or  af^robation  of 
A.  W.  Stnilhj  then  Ann  BarUmj  as  to  one  moiety,  and 
M.  JV^  Smith  as  to  the  other  moiety,  during  their  te* 
spective  lives,  and  after  their  decease,  of  the  person  or 
persons  for  the  tiime  being  entitled  to  the  rents  and 
profits  of  the  siud  respective  moieties  of  said  premiBei 
(being  the  ftediold  estates),  and  being  of  the  age  of  81 
years,  such  consent  to  be  testified  by  writing,  signed  by 
the  party  or  parties  giving  such  consent,  and  when,  and 
so  often,  or  iu  to  such  parts  or  shares  of  said  premistt 
as  to  which  there  should  be  ho  person  enable  of  giving 
such  consent  as  aforesaid,  then  attd  so  &r  only  of  the 
proper  authority  of  them  the  said  trustees,  or  the  sin^ 
vivors,  &c.  to  sell,  exchange,  and  make  parlitioa  of  die 
said  estates.  And  it  was  also  declared  by  the  setdement^ 
that  BreoDsteTy  who  had  been  admitted  to  the  oopyhddi^ 
should  stand  seized  of  them  upon  such  trusts,  and  sab* 
ject  to  sudi  powers,  8tc.  as  would  best  or  nearest  cor- 
respond with  the  uses,  powers,  &c  declared  of  the  fire^ 
holds.  Exceptions,  {a)  but  not  as  to  the  insertion  of  the 
power,  were  taken  to  the  Master's  report;  they  were 
overruled,  and  the  setdement  was  afterwards  executed 
by  all  parties. 

A  contract  was  subsequendy  ^tered  mto  for  the  sale 
of  the  copyhold  estates ;  and  the  purchaser  having  ob- 
jected to  the  tide,  on  the  ground  that  the  power  of  safe 
which  had  been  inserted  in  the  setdement  was  not 
authorized  by  the  will,  the  present  bill,  for  a  specific 

{a)  Vii€  Home  v.  BaHoih  19  Fe».  59S.    &  C.  Coop.  S57. 

per- 
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performance  of  the  contrtcti  was  filed  for  the  pmrpoge  of 
obtaining  the  opinion  of  the  Court  on  thi«  point.'  A 
motion  for  the  usual  reference  of  title  to  the  Matter  waa 
now  made* 


Mr.  Home  and  Mr.  Shadwell  for  the  purchaser  (the 
Defendant),  against  the  motion. 

From  this  will  it  is  dear,  that  the  powers  were  to  be 
of  a  very  restricted  nature.  The  testator  only  contem- 
plated powers  usually  exerdsed  by  tenants  for  life,  and 
not  powers  to  be  exercised  by  trustees  witih  didr  con* 
sent ;  a  power  of  sale  is  never  gitea  to  tenants  for  life, 
but  only  to  trustees  who  exercise  their  own  discretion, 
subject  to  the  control  of  the  tenant  for  life,  and  thai  power 
is  not  usually  given  to  be  exercised  during  minorities. 
The  two  cases  which  have  been  decided  on  this  subject 
are  neither  of  them  applicable  to  the  present.  In 
Peake  v.  Penlington  (a),  there  were  no  restrictive  words, 
and  it  was  a  case  of  marriage  artides;  whereas  this  is 
the  case  of  a  will,  whidi  must  always  stand  on  its  own 
grounds,  and  does  tiot  affi>rd  those  arguments,  derived 
from  general  usage,  whidi  are  appiieaUe  to  the  former. 
In  Jfheaie  v.  Hall  (b)  the  will  was  silent,  and  no  such 
power  wasi,  allowed ;  this  is  even  a  stronger  case  than 
that,  because  the  testator  having  prescribed  powers  of  a 
particular  kind,  negatively  says  there  shall  be  no  others. 
This,  however,  is  not  a  title-  which  a  purdiaser  can  be 
compdied  to  accept. 


Mr.  Hari  and  Mr.  PhilUmore  for  the  Plaintiff. 

The  words  in  the  will  are  sufficiently  extensive  to 
authorize  the  introduction  of  this  power,  and  Peake  v. 
Penlington  is  an  express  authority  in  favoyr  of  it;  mr 
deed  no  other  power  could  have  been  intended  under  the 
words,  ^^  and  otherwise  according  to  circamstancei^"  and 


(•)  sK«i.4>Jtefil. 


Ss  2 


{P)  Mft$.tO. 


the 
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1820.  the  Court  must  give  some  effect  to  them :  there  can  be 
no  doubt,  that  a  tenant  for  life  would  be  restrained  from 
an  improvident  exercise  of  the  power.  No  Court  can 
hereafter  disturb  this  tide ;  and  the  question  is,  whether 
the  Court  has  acted  so  improvidendy  as  to  confirm  a 
settlement,  containing  a  power,  under  which  another 
Court  would  not  compel  a  purchaser  to  take. 

The  Lord  Chancellor. 

In  Peaie  v.  PeiHington^  the  direction  was,  that  the 
settlement  should  contain  ^^  a  power  for  the  husband 
and  wife,  and  the  survivor,  to  appoint  new  trustees," — 
a  power  to  a  tenant  for  life  to  appoint  new  trustees  is 
certainly  a  usual  power,  —  and  it  then  went  on  to  [say, 
*^  and  also  all  such  other  powers  and  provisions,  Sfc,  as 
are  usually  contained  in  settlements  of  the  like  nature 
as  should  be  approved  of  by  the  trustees,  or  the  survivor, 
Sfd*  then  it  was  said  the  meaning  of  that  was,  that  these 
powers  should  be  such  as  they  or  the  survivor  should  ap- 
prove of;  and  no  doubt  a  power  of  selling  and  exchanging 
by  trustees,  with  tlie  consent  of  the  tenant  for  life,  is  a 
usual  and  proper  power.  Whcate  v.  Hall  turned  upon 
this ;  the  Master  of  the  Rolk  held,  that  unless  the 
insertion  of  such  a  power  was  authorized  by  the  di- 
rection to  make  a  setdcment,  it  could  not  be  introduced, 
and  that  there  was  nothing  express  witli  respect  to  such 
a  power ;  and  nothing  from  which  to  imply  it  And, 
without  entering  into  the  question  whether  he  was  right 
or  wrong,  it  appears  to  me,  if  he  held  that  where 
nothing  is  expressed,  nothing  can  be  implied,  it  is  im- 
possible, where  something  is  expressed,  I  can  imply 
more  than  is  expressed;  and  particularly  where  the 
will  notices  what  powers  are  to  be  given,  and  to 
whom  they  are  to  be  given. 

The  question  is,  whether  a  power  given  to  trustees  to 
sdlf  with  the  approbation  of  the  tenant  for  life^' which 

he 
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he  could  not  give  if  he  were  disquali6ed,  is  such  a 
power  as  is  authorized  to  be  put  into  this  settlemeot. 
Now,  what  are  the  words  of  the  will  ?  they  are,  "  aU 
proper  powers  for  making  leases,  and  otherwise,  accordr 
ing  to  circumstances,  4*^. ;"  whatever,  then,  is  the  mean- 
ing of  the  words  ^^  and  otherwise,  according  to  circum- 
stances," they  are  to  be  powers  and  authorities  ^^  to  the 
tenants  for  life  to  be  exercised,  ^cJ^  Supposing  that  a 
power  of  sale  and  exchange  could  be  given  under  these 
words,  it  is,  according  to  the  common  sense  of  them,  to 
be  given  to  the  tenants  for  life,  and,  in  case  they  are  dis- 
quahfied,  to  the  trustees ;  but  this  is  a  power  to  act  with 
the  approbation  of  the  tenant  for  life,  qualified  or  not. 
The  inclinatioi^  of  my  opinion  is,  that  this  is  not  a 
proper  power;  but  I  am  quite  clear  I  cannot  compel  a 
purchaser  to  take  a  title  depending  on  it.  The  question 
I  am  to  decide  is,  not  whether  a  power  of  selling  and 
exchanging  might  not  have  been  given  to  the  tenants 
for  life,  if  qualified  to  act,  and,  if  not  qualified,  to  the 
trustees,  but  whether  such  a  power  can  be  given  to  the 
trustees  acting  with  their  approbation,  should  they  be 
or  be  not  qualified* 


1820. 


BaE.WSTSA 

V,  . 


JENKINS  V.  MILFORD. 


Jlfay  18. 
July  39. 


THE  bill  in  this  cause  was  filed  for  the  purpose  of  Where  a  tnis- 
setting  aside   certain   annuities,  which  had  been  o^yeaw  utod 
granted  by  deeds  executed  in  April  1809,  on  charges  of  the  usual 
fraud  (all  of  v/hich  were  denied  by  the  answers),  and  curing  annui- 

defects  in  the  memorials ;  and  for  an  injunction  to  re-  ^^»  ^^,  ^®? 
11  J-  J      ^u  •..•  possession  of 

stram  all  proceedmgs  under  the  securities.  the  estates 

under  the 
trusts,  the  Court,  although  all  arrears  of  the  annuities  may  afterwards  be  paid, 
will  not  order  possession  to  be  given  up  to  the  grantor,  except  upon  sudi  terms 
as  will  enable  the  trustee  to  resume  it,  and  to  receive  the  rents,  the  moment  the 
annuities  are  again  in  arrcar. 

S  s  S  The 
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The  annnitieft  were  granted  out  of  estates  in  the 
eoun^  of  Devouy  to  Mil/brdj  in  trust  for  sereral  per- 
sons, payable  quarterly,  with  the  usual  powers  of  dis- 
tress, if  in  arrear  for  21  days,  and  of  entry,  if  in  arrear 
for  81  days.  They  were  further  secured  by  a  term  of 
SOO  years,  demised  to  the  Defendant  Mannings  his  exe- 
cutors, administrators,  and  assigns,  in  trust,  to  permit 
the  person  or  persons  for  the  time  being  entitled  m 
remainder  expectant  on  the  term,  to  receive  the  rents, 
issues,  and  profits,  until  the  annuities  should  be  in 
arrear  for  40  days,  and  when  in  arrear  for  that  period, 
by  and  6itt  of  the  rents,  issues,  and  profits  of  At 
estates,  or  by  demising,  assigning,  or  otherwise  dis- 
posing of  the  same,  or  any  part  thereof  for  .all  or  any 
part  of  the  said  term,  or  by  bringing  actions  against  the 
tenants  or  occupiers  of  the  same  premises,  far  recovering 
the  r^ts,  issues,  and  prc^ts  thereof,  or  by  all  the  afore- 
said or  such  other  ways  and  means  as  to  him  or  them 
should  seem  meet,  to  raise  such  sum  or  sums  of  monqr 
as  he  ot  they  should  think  expedient  or  prc^)er,  for 
paying  and  satisfying  the  annuity  for  the  time  being  in 
arrear,  and  all  costs  incurred  by  the  non-payment  there- 
of or  in  the  execution  of  the  trusts  of  the  term,  and  to 
pay  the  money  so  raised,  or  a  competent  part  thereof 
in  satisfaction  of  the  said  arrears  and  costs,  and  the  sur- 
plus, if  any,  to  the  person  or  persons  for  the  time  being 
entitled  to  the  estates  comprised  in  the  term* 


The  annuities  being  considerably  in  arrear,  the  trus- 
tees, in  the  year  1816,  gave  notice  to  the  tenants  to  pay 
the  rents  to  them,  and  appointed  a  receiver,  to  whom 
the  rents  were  afterwards  paid.  The  Plaintifi^  being 
dissatisfied  with  the  mode  in  which  the  receiver  managed 
the  estates,  paid  up  all  the  annuities  in  October  last,  and 
applied  to  the  trustees  to  deliver  up  possession  of  the 
estates^  and  permit  the  agent  of  the  Plaintiff  to  receive 

the 
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the  renta^  The  trustees  havipg  refused  to  dq  so^  a 
motion  to  compel  them,  and  to  restrain  certain  pro^ 
ceedings  which  were  in  prosecution  for  the  recovery  of 
some  of  the  rents,  was  made  before  the  yice-Chancellor. 


1820. 


jE2fmK9 


His  Honor  being  of  opinion  that,  uppn  the  true  con- 
struction of  the  annuity-deeds,  the  gr^qtor  was  entitled 
to  the  possession  of  the  estates,  upon  payment  of  all 
arrears  of  the  annuities  and  costs,    made  an  order 
on  the  20th  of  April  1820,  referring  it  to  the  Master 
to  inquire  what  would  be  due  on  the  Ist  May  then 
next,  and    at  the   date   of  his   report   in   respect  of 
arrears  of  the  annuities,   and  of  the   expences  of  the 
Defendants  J.  Manning  and  S*  F.  Mil/brdj   sustained 
f>y  non-payment  of  the  annuities  or  otherwise  in  the 
execution  of  the  trusts  of  the  term  of  200  years,  and 
Master  to  tax  the  same  accordin^y ;  and  upon  payment 
thereof,  and  the  arrears  of  the  annuities,  the  Defendants  to 
deliver  up  possession  of  the  estates  in  question  to  Thos. 
Jenkins,  the  Plaintiff  undertaking  to  pay  the  annuities 
firrai  time  to  time,  according  to  the  terms  of  the  deeds 
15th  and  16th  April  1809,  without  pr^udice,  and  in 
case  of  non-payment  thereof  within  40  days,  mentioned 
in  the  said  deeds,   the  Plaintiff  T.  J.  undertaking  to 
dl^jrer  possession  of  the  said  estates  to  the  Defendant 
(71 M,  the  trustee.    The  Master  was  to  proceed  de  die  in 
diem  in  the  enquiry,  and  the  parties  to  produce,  on  oatb^ 
before  him,  all  deeds,  papers,  and  writings  in  their  custody 
or  power  relating  to  the  matters  aforesaid,  and  to  be 
examined  on  interrogatories  as  he  should  direct.    The 
trustees  were  to  be  restrained  in  the  mean  time  from  dis- 
tndning  on  the  tenants,  and  proceeding  in  certain  actions 
of  replevin,  the  Plaintiff  undertaking  to  indemnify  the 
Defendants  against  the  expences  of  the  non-prosecution 
thereof  in  consequence  of  that  order,  and  to  be  without 
prejudice  to  the  question  by  whpm  the  expences  of  the 
4iftres$e8  aad  actions  of  replevin  should  ultimately  be 
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1820.       paid,  and  the  parties  to  be  at  liberty  to  apply  on  the 
Jenkins       Master's  makbg  his  report  {a) 


V, 
MlLFORD. 


The  Defendants  moved  to  discharge  this  order. 

Mr.  Homey  Mr.  Merivcde^  and  Mr.  Knight^  in  sup- 
port  of  the  motion. 

In  a  suit  seeking  to  set  aside  the  PlaintifiF's  securidesy 
the  Court,  until  the  question  of  their  validity  is  deter- 
mined, will  not  deprive  them  of  tlie  possession  of  the 
estates ;  under  such  circumstances,  they  may  be  exposed 
to  great  difficulties  in  attempting  to  regain  it.  By  the 
trusts  of  this  deed,  it  could  never  have  been  intended, 
that,  if  the  annuities,  being  once  in  arrear,  should  M 
afterwards  satisfied,  the  trustee  was  to  give  up  pos- 
session of  the  estates,  thus  rendering  it  necessary  to 
bring  a  new  ejectment  whenever  they  were  in  arrear. 
The  provision  in  the  order  which  has  been  pronounced, 
for  delivering  up  possession  in  that  event,  is  altogether 
nugatory,  as  the  Plaintiff  may  be  unable  or  unwilling  to 
comply  with  it;  he  may  go  abroad,  or  the  estate,  which 
is  already  much  incumbered,  may  get  into  the  hands  of 
other  incumbrancers. 


Mr.  Hart  and  Mr.  James^  on  the  other  side^ 
tended  that  the  order  was  right.  On  the  constnictioa 
of  the  annuity  deeds,  there  could  be  no  doubt,  that,  when 
the  annuities  were  in  arrear  for  forty  da3's,  the  termor 
became  a  trustee  both  for  the  annuitants  and  the  grantor; 
but  when  tliey  were  satisfied,  he  was  only  a  trustee  for 
the  latter,  and  a  trustee  cannot  hold  possession  of  the 
estates  against  his  cestuique  trust.  The  order  has  pro- 
vided for  the  trustees  resuming  the  possession,  if  the 
annuities  should  again  be  in  arrear. 


(a)  Reg.  Li^.  A.  )819.  fo.  ICSO. 


The 


CASES  IN  CHANCERY. 


633 


7^  Lord  Chanceixor. 

If  this  case  had  come  before  me  originally,  I  should 
have  gone  no  further,  in  the  first  instance,  than  to  have 
made  an  order  to  ascertain  whether  any  thing  was  due« 
Where  an  annuity  of  this  kind  is  granted,  the  powers 
of  distress  and  entry,  which  are  to  be  found  in  the 
present  case,  are  usually  given ;  but  it  is  obvious  that 
they  are  not  enough,  where  a  grantor  occasionally  makes 
de&ult  in  payment  of  the  annuities.  The  grantee, 
therefore,  insists  upon  a  term  of  years  being  granted 
to  a  trustee,  upon  certain  trusts,  for  both  parties;  if  you 
look  to  the  powers  of  distress  and  entry,  .you  will  not 
find  in  either  of  them,  that  any  thing  is  said  respecting 
the  grantor's  being  permitted  to  receive  the  rents,  or 
what  is  to  be  done  with  the  surplus.  The  first  trust 
of  this  jterm  is,  to  permit  the  ^grantor  to  receive  the 
rents,  which  is  different  from  a  trust  allowing  him  to 
continue  in  possession.  Under  this  deed,  though  the 
trustee  has  the  legal  estate,  he  has  no  right  to  make 
use  of  it,  imtil  de&uit  has  been  made  in  payment  of 
the  annuities  for  forty  days;  but  then  he  becomes  a 
trustee  both  for  the  grantor  and  grantee,  for*  the  latter 
to  raise  the  arrears,  and  to  do  tliat,  he  is  entitled  to 
take  the  rents.  If  he  takes  more  rents  than  are  suffi- 
cient to  satisfy  the  arrears,  he  is  bound  to  pay  tlie 
surplus  to  the  grantor.  If  he  receives  enough  for  that 
purpose,  he  is  bound  to  permit  and  sufier  the  grantor 
of  the  annuity  to  receive  the  remainder  ;  and  it  is  a  very 
different  thing  for  the  grantor  to  have  that  species  of 
possession,  and  one  which  cannot  be  disturbed  without 
another  ejectment  being  brought.  In  Uiis  case,  there- 
fore, I  must  either  appoint  a  receiver,  or  compel  the 
trustee  so  to  authorise  the  grantor  to  receive  the  rents 
and  profits,  that  be  shall  have  the  full  benefit  of  them, 
short  of  obliging  the  trustee  to  bring  an  ej€|ctment  to 
remove  him.    In  the  order,  as  at  present  firamed,  there 

is 
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is  an  undertaking  on  the  part  of  th^  grantor  to  deUver 
up  possession^  when  the  annuities  are  in  arrear  for  forty 
days,  but  the  Court  may  not  be  able  to  cany  that  into 
execution,  as  for  instance^  in  case  of  his  going  out  of 
the  jurisdiction.  If  Jenkins  is  made  to  receive  the  rents 
in  the  name  of  the  trustee,  it  will  not  signify  what  be- 
comes of  Jenkins,  as  the  trustee  may,  in  that  case, 
receive  them  as  well  as  him.  Though  the  Court  wiU 
hold  the  possession  ibr  the  benefit  of  JenJmsj  still  it 
will  do  so  by  means  which  will  allow  it  to  be  with- 
drawn, when  necessary  for  the  sake  of  justice.  It  will 
not  be  difficult  to  fi*ame  such  an  order,  when  the  Master 
has  made  his  report  of  what  is  due;  that  must  first  be 
obtained,  because  it  depends  upon  the  state  ^f  the  de- 
mand, whether  the  Court  is  to  interpose  at  all.  If  the 
report  is  against  the  Plaintifi^,  he  will  have  an  oppor- 
tuni^  of  shutting  the  mouth  of  the  trustee  by  tendtariog 
the  money.  There  must  be  a  material  alteration  in  the 
order  when  the  report  is  made,  it  must  be  firamed  se 
as  to  enable  the  trustee  to  lay  his  hands  on  the  estate 
th^  moment  the  annuities  are  in  arrear  for  the  specified 
time.  The  order  of  the  Vice  Chancellor  is  right  is 
principle,  but  the  ol^ect  of  it  is  not  secured  by  ^ 
means  which  this  Court  will  adopt  The  prindjde  I 
shall  go  up<m,  will  be  to  make  Jenkiwfs  recdipt  ftr 
r^it,  not  only  his  receipt,  but  the  receipt  of  the  trustee 
akoj  and  the  order  must  be  so  worded,  that  the  taunt 
shall  not  be  able  to  say  to  the  trustee,  that  he  is  not  his 
taiant. 


It  was  ordered,  that  only  so  much  of  the  Vice 
Chancellor's  order  as  directed  a  refer^iee  to  ascertain 
what  was  due  should  be  executed.  Hie  Master 
found  that  nothing  was  due  either  for  arreu*s  or  costs, 
and  that  there  was  a*  balance  in  &vour  of  the  FlaintiC 
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Mr.  Hari  and  Mr.  Jama  now  Applied  for  tfat  further 
order  of  the  Court 

The  Lord  Chanceixob. 

The  Plamtiff  must  receive  the  rents  so  as  to  preserve^ 
the  possession  of  the  trustees  under  the  term.  The  rents 
must  be  received  by  him  as  the  agent  of  the  trustees^  and 
the  receipts  must  be  given  in  their  names.  The  De- 
fendants must  undertake  to  produce  any  leases  which 
have  been  granted  of  the  estates. 

The  following  order  was  made :  HUs  Lordship  doth 
order,  that  so  much  of  the  order  20th  April  last,  as 
respects  the  delivery  of  the  possession  of  the  estates  in 
question  in  this  cause  to  the  Plaintifi^  Thomas  Jenkins^ 
be  discharged.  And  it  is  ordered^  that  the  said  order 
in  other  respects  do  stand;  and  it  was  ordered  that 
the  Defendants  do  permit  the  Plaintiff  71  JT.,  or  his 
agents  or  agent,  to  receive  and  take  the  raits  and 
profits  of  the  estates  and  premises  in  question  in 
this  cause,  until  the  further  order  of  this  Court;  but 
snch  rents  and  profits  are  to  be  so  recdved  by  the 
said  Plaintiff  T.  J^  or  his  agents  or  agent,  in  the 
names  or  name  of  the  said  Defendants  S.  F.  M. 
and  J.  M.y  or  one  of  them,  and  the  receipts  for  the 
same  are  to  be  from  time  to  time  given  accordingly,  and 
not  otherwise;  and  the  Plaintiff  T.  Jl  is  to  be  at  liber^ 
to  use  the  names  or  name  of  the  said  Defendants 
S,  F.  M.  and  «7.  ilf.,  or  either  of  them,  as  the  case  may 
require,  in  making  or  supporting  any  distress  or  dis- 
tresses for  rent,  upon  any  of  the  tenants  of  the  said 
estates  and  premises,  said  Plaintiff  71  J.  indemnifying 
the  said  Defendants  S.  F.  M.  and  J.  M.,  and  each  of 
them,  from  all  costs  and  damages  by  reason  or  in  con- 
sequence of  any  such  distress  or  distresses.  And  it  is 
ordered,  that  the  Sfud  Plaintiff  71 J^  or  his  solicitor 

or  agenti  be  at  libert/i  from  tlm§  (o  timc^  to  inqpect  all 
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1820.        leases  of  the  said  estates  and  premises  in  the  hands  of 

the  said  Defendants,  or  any  of  them,  or  tfa^  agents 

or  agent.     And  it  is  ordered,  that  the  said  Defisndants 

do  produce  the  same,  at  the  costs  of  the  said  Plaintiff 

T.  Jl,  on  all  reasonable  occasions,  when  tbey  sbaD  be 

thereto  by  him  required ;  and  any  of  the  parties  to  be 

at  liber^  to  apply  to   this   Court  as  there  shall  be 

occasion. 

(Beg.  Lib.  A.  1819.  foL  2251.) 


Jtf^is.  WCX)D  r.  MILNER, 

P«^in5J«  A  GENERAL  demurrer  having  beai  over-niled  by 
aniKder oTcr-  "^^  the  Vice-Chancellor,  the  Defendants  appealed, 
"^^g*^  Pending  die  appeal,  die  Plaintiff  was  proceeding  by 
Court  will        attachment  to  enforce  an  answer.     A  mocioD  was  now 


S£re2brc-  ii^^  ^  stay  the  attachment  till  the  hearing  of  the  apped. 


man 

iv  wooM^'^'       ^^*  Heald  and  Mr.  Buck^  in  support  of  the  modcuy 

render  the        abstained   from   enterinir  into  the  merits   of  the  «le- 

iqyfil  use-  .  . 

murrer.  His  Lordship  haying  latdy  expressed  an  in- 
tention of  not  hearing  the  merits  of  appeals  on  mocioos, 
but  remarked,  that  it  was  a  bill  calling  for  accocnis  re- 
lative  to  the  Aire  and  Colder  Canal  for  a  very  ksg 
period*  and  that  if  the  Defendant  was  to  answer,  tbe 
appeal  would  be  useless. 

Mr. /far/,  on  the  other  side^  said,  that  the  coose- 
quence  would  be  that  a  Defendant,  however  firiToious 
his  defence  was,  might  always  postpone  answering  tor  t 
long  time,  merely  by  saying  that  he  had  demurred. 

The  LoBD  Chancellor. 

Not  upon  merely  saying  it;  ibr  there  must  be  tvo 
couimI  who  would  mcX  so  cnwoitfail^,  as  to  pot  fhar 
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)iames  to  the  appeal.  On  the  other  hand,  all  the  benefit 
of  the  appeal  would  be  gone,  if  the  proceedings  be  not 
stayed  pending  the  appeal.  The  proceedings  should  be 
stayed,  and  the  Plaintiff  may  have  leave  to  apply  to 
have  it  set  down  to  be  heard  speedily;  a  practice  which 
we  have  frequently  allowed  with  respect  to  demurrers. 
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Mr.  Hart  remarked,  that  counsel  might  often,  with- 
out breach  of  duty,  sign  appeals  in  cases  where  the 
Court  would  think  there  was  not  much  ground  for 
them;  tliey  had  only  to  certify  that  the  cause  was  fit 
to  be  re-heard. 

The  Lord  Chancellor. 

Tliere  have  been  so  many  cases  in  which  1  have, 
when  at  the  bar,  succeeded  when  I  thought  I  was  not 
entitled,  and  vice  versa,  that  I  agree  with  you,  that  the 
case  ought  to  be  pretty  clear  before  counsel  should  re- 
fuse to  give  their  sanction  to  an  appeal ;  there  may  be 
many  cases  very  proper  to  be  re-hear  d  when  the  coun 
$ePs  own  opinion  may  not  be  in  &vour  of  the  appeal. 

It  was  then  enquired  whetlier  the  Defendants  were  to 
take  out  orders  for  time  in  the  interim  before  the  hear- 
ing of  the  appeal ;  the  Lord  Chancellor  said  he  thought 
it  very  fair  that  they  should ;  and,  lest  they  should  be 
deemed  a  waiver  of  the  appeal,  it  was  to  be  without 
prejudice. 


ANSON  V.  TOWGOOD. 


JfdffSl, 


TpURSUANT  to  an  order  in  this  cause,  the  life-  The  purchaser 

"*    interest  of  the  Defendant  James  Strange  in  two  ^t^ins^ock^^ 

sold  before  a 
Master,  is  entitled  to  a  dividend  becoming  due  on  the  day  following  the  sale. 


sums 
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1620.  tmms  of  96y6S0L  14i.  Id.  3  per  cenL  coBsak,  and 
86,3212.  It.lOd.tper  cent,  reduced  annuities,  was  pot 
up  to  Bile  before  tbe  Master,  cm  the  4thof  Jk^  1820,  k 
ten  lots.  The  Defendant  &rai^  who  by  an  order  WIS 
alkywed  to  bid,  himsdf  became  the  purchaser  of  all  the 
lols;  tfaereportofdieparcfaaae  was  madeon  the8diof 
July;  it  was  afterwards  confirmed,  and  the  Defisndant 
paid  in  his  parchase-moiiey.  On  the  5th  ofjmfy^  theday 
after  the  sale^  one  hatf-year^s  dividends  on  the  consols 
became  dae,  and  the  amount,  549A  1<^  2i?^  was  paid 
into  Coort  The  Defimdant  Strange  now  petittooed 
that  this  sum  might  be  paid  to  him. 

In  the  parUculars  of  sale,  the  lots  were  described  as 
^^  The  life-interest  of  James  Strangey  Esq^  aged  Q7 
years,  whose  life  is  insurable,  in  /."  4^.;  and  no 
mention  was  made  of  the  time  from  which  the  purchaser 
was  to  receive  the  dividends;  but  at  the  time  of  the  sale 
it  was  stated,  that  tiie  dividends  to  become  due  the 
foUowing  day  would  be  the  property  of  the  purchaser. 

Mr.  Wing  &ld  and  Mr.  Crass  in  support  of  die 
petition. 

Mr.  WethereUj  on  the  other  side,  mentioned  Jadtstm 
V.  Lever,  (a) 

The  Lord  Chanceixor. 

The  rule  of  the  Court  in  the  purchase  of  a  fee-simple 
estate  is  to  give  the  profits  firom  the  quarter-day  pre- 
ceding the  pa}rment  of  the  purchase-money;  but  is  that 
so  where  a  man  buys  a  life-estate  which  may  not  last 
five  minutes.  With  respect  to  the  notice  said  to  have 
been  ^ven  at  the  sale,  the  Court  does  not  in 


{a)  8  Bro.  C.  C.  €05. 

attend 
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attend  to  that  sort  of  notice^  die  babble  of  the  auction- 
room,  as  it  has  been  called,  except  in  cases  where  we 
have  to  consider  whether  a  purdiaser  is  to  take  his 
bargain  or  not.  It  would  be  difiScult  to  state  any  differ- 
ence between  the  dividends  on  the  consols  which  became 
due  the  next  day,  and  those  on  the  reduced  which  were 
not  to  be  payable  till  three  months  after. 

Can  any  thing  turn  upon  the  report  not  being  con- 
firmed ?  There  was  a  case  about  a  house  being  burned 
down  before  the  confirmation  of  the  report,  {a)  But  if 
the  tenant  for  life  had  died  the  same  night,  must  not  the 
purchase-money  have  been  paid  ?  The  report,  I  thmk, 
when  confirmed,  must  have  relatioh  back  to  the  pur- 
chase; and  the  contract,  I  apprehend,  was  made  the 
moment  that  the  purchaser's  name  was  entered  m  the 
Master's  book.  If  the  purchaser  had  lived  dll  the  6th 
^Jufyf  and  then  died,  he  would  have  bad  nothing  if  he 
is  not  entitled  to  these  dividends.  (£) 

Petitioin  granted* 

(a)  J£x  parte  Minor,  11  Vet.  SS9. 
Xh)  Bet  iSff^  V.  fyW,  15  Vei.  517. 


^89 


16W. 


Ex  parte  RADCLIFFE, 
In  the  Matter  of  Radcliffe. 


Jltf.8. 


filHIS  petition  stated  that  the  person  wfad  had  been  Receiver  of 
^    apix>inted  committee  of  the  person  and  estate  of  *  }^?f  ^^'* 
the  lunatic,  had  refused  to  accept  a  grant  of  the  estate  pointed^when 
without  compensation,   and  that  no  person  oould  be  H^t  as^com" 
found  who  would  act  gratuitously ;  it  therefore  prayed  mittee. 
that  «i  rieieeiv^  of  the  estate  laight  be  tfipmObedL 

Mr.  Cooper 
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1820.  Mr.  Coope}'  for  the  petition. 


Ex  parte 
Radcmffe. 


The  Lord  Chancellor. 

If  you  cannot  get  a  committee,  you  must  have  a 
receiver,  (a) 

(a)  See  Ex-parU  Warren^  10  Vet.  683. 


AuguitA. 


Where  a 
charge  on  a 
lunatic's  real 
estate  is  paid 
off  out  other 
personal  pro- 
perty by  order 
of  the  Court, 
the  securities 
are  to  beas- 
ngnedy  without 
prejudice  to 
the  conflicting 
claims  of  the 
real  and  per- 
sonal repre- 
lentatiTes  of 
the  lunatic  to 
the  benefit  of 
the  payment 


Ex  parte  Earl  DIGBY, 
In  the  Matter  of  the  Duchess  Dowager  of  Norfolk. 

nnHE  Duchess  of  Norfolk^  before  her  lunacy,  by 
virtue  of  a  power  contained  in  her  marriage-settle- 
ment, charged  the  estates  comprised  in  it,  by  way  of  mort- 
gage, with  a  sum  of  5000/.,  and  created  a  term  of  years  for 
securing  it;  the  money  was  paid  to  a  trustee,  and  directed 
to  be  held  for  her  separate  use.  In  consequence  of  the 
death  of  her  husband  without  issue,  the  estates,  which 
belonged  to  the  Duchess  before  her  marriage,  now  stood 
limited  by  the  setdement  to  herself  for  life,  with  the 
usual  limitation  to  trustees  to  preserve  contingent  re- 
mainders, remainder  as  she  should  appoint,  remainder 
to  the  heirs  of  her  body,  remainder  to  her  right  heirs. 

The  Master,  upon  a  reference  to  him,  had  reported 
that  it  would  be  proper  that  the  charge  of  5000/.,  as  it 
bore  a  higher  rate  of  interest  than  could  be  made  of  the 
surplus  rents  of  the  lunatic's  estate,  should  be  paid  ofi^ 
and  the  .term  securing  it  assigned  to  a  trustee,  to  be  dis- 
posed of  as  the  Lord  Chancellor^  during  the  lunacy, 
should  direct,  and  subject  thereto  in  trust  for  the 
lunatic  and  her  heirs,  and  to  attend  the  inheritance. 

Hie 


CASES  IN  CHANCERY.  641 

The  persons  who  would  be  the  heirs  at  law  of  the       1880. 
Duchess,  if  she  were  dead,  now  presented  a  petition  to      ^  v^ 
coufirm  this  report    Another  petition  was  presented  by    Earl  Digsy. 
the  persons  who,  in  that  event,  would  be  her  next  of  kin, 
praying  that  the  charge  might  be  kept  on  foot  as  per- 
sonal estate,  witiiiout  prejudice  to  the  question  by  whom 
or  out  of  what  fund  the  same  should  be  ultimately  paid. 

The  Lord  Chakceli^'r. 

This  question  cannot  be  determined  during  the  life  of 
the  lunatic,  it  may  never  arise.  The  term  must  be 
assigned  to  n  trustee  in  trust  to  attend  the  inheritance, 
or  for  the  lunatic,  her  executors,  administrators,  and 
assigns,  a9  shall  hereafter  be  determined  in  the  matter 
of  the  lunacy,  or  in  any  suit  to  be  instituted  for  that 
purpose. 


SPEERS  V.  _CLARKE.  ^H^  5-  i^i 

JUDGMENT  having  been  given  against  tlie  De-  The  great  seal 
n     1        .       1      -r       I  -m*        7  It  1         hasnojuns- 

fendant  in  the  Lord  Mayor  s  court,  he  brought  a  diction  to  in- 
writ  of  error,  and  a  commission  to  hear  it  was  directed  tttfere  to  dis- 
charge a  de- 

to  the  Chief  Justice  of  the  Common  Pleas,  the  Lord  fendantfrom 
Cliief  Baron,  and  three  other  judges.     In  the  mean  time  ^^^  wnTof  * 

he  had  been  taken  in  execution.  error  from  the 

Lord  Majror's 
Court. 

Mr.  Hm-ne  now  moved,  that  the  Defendant  might  be 
discharged  from  custody,  cont^iding^  that  according  to 
the  custom  of  London^  bail  in  error  was  not  necessary, 
and  that  his  arrest  was  irregular. 

The  Lord  Chancellor. 

What  jurisdiction  have  I  ?    The  writ  of  error  goes 

to  certain  jadges,  and  it  is  the  right  of  the  subject  to 

Vol.  I.  T  t  have 
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have  a  oommisnoDi  but  I  apprehend,  diat  when  I  have 
put  the  great  seal  to  ft,  I  m^fisncius  qffUio,  I  have  no 
jurisdiction  over  any  process  in  the  cpurt  below.  If 
the  application  can  succeed  at  all,  it  ought  to  be  made 
to  the  commissioners  appointed  under  the  great  seeL 
It  seems  to  me  a  very  harsh  proceeding,  but  I  have  no 
jurisdiction.  If  he  was  brought  here  on  habeas  corpui, 
I  could  not  consider  whether  this  commitment  is  r^ular 
or  not.  The  sole  duty  and  o^ce  that  I  have,  is  to  put 
the  great  seal  to  the  commission,  when  that  is  done,  it 
is  out  of  my  hands  entirely;  it  is  the  same  when  I  put 
it  to  a  commission  of  delegates. 


i 
Mr.  Spenccj    who  appeared  to   oppose  the  motion, 

asked  for  the  costs  of  it;  but  the  Lord  Chandllar 
thought  that  the  same  want  of  jurisdiction  which  pre- 
vented him  from  interfering,  prevented  him  also  from 
giving  costs. 


^^'  7.  ^/39P* 


The  hair  of 
oaf)  who  b«4 
coyenantad 
to  surrender 
copyholds  to 
the  uses  of  a 
settlement  on 
his  daughter's 
marriage, 
being  a  luna- 
tic, a  sur- 
render cannot 
be  made  under 
the  statute 
4Gw,2.c.lO. 


Ex  parte  CURRIE 
In  the  Matter  pf  IIubsalh. 

lAMES  Hubbaldj  by  a  fettle^nent  made  in  179i,  upon 
the  marriage  of  his  daughter  Elizabeth  with  the 
petitioner,  covenanted  to  surrender  certain  copyhold 
premises  to  trustees,  in  trust  iov  himself  for  his  life,  and 
after  his  death,  upon  other  trusts  declared  in  the  settle- 
ment. During  his  life  he  continued  in  possession  without 
making  any  surrender ;  he  died  in  1798,  leaving  JJlub- 
baldj  the  lunatic,  liis  only  son  and  heir  at  law,  and 
having,  by  will  dated  in  September  1791,  devised  the 
pf emis^  to  his  daugbter|  E.  Currie^  in  fee ;  soon  after 

his 
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hi9  death  ^be  wa$  admitted,  and  with  her  hvsband        189Q. 
continued  in  possession  till  her  death  in  lgl8,  withpiij     V  -   "/ 
c^ling  for  a  surreqder  froii^  J.  Hubba(d^  tl^p  tHP^^i       Cuhrie. 
the  heir  at  law.     She  left  no  chUdrenj^  and  th^  l^natfp 
waii  her  heir  at  law  also.     Th^  petition  pray^  thgt  his 
cominititee  plight  he  direet^  to  suprepder  the  praises 
to  the  y^ep  of  the  settlement 

Mr.Eaithby,  in  support  of  the  petitipffi  re^ed  p 
the  statutes  43  jff.  S.  c.  75.,  ^nd  59  G.  3.  ^r  ?P? 

The  Lord  Chancellor. 

It  struck  me  at  first  that  the  lunatic  was  not  a  trustee 
within  the  old  statute,  (a)  The  lata  statute  (59  G.  S. 
c.  80.),  which  has,  I  was  going  to  say,  extended  die 
statute  48  G.  8.  c.  75.  to  copyholds,  but  which  has  only 
r^neved  some  doubts  whedier  that  act  apfdied  to  them, 
authorises  a  sale,  but  then  it  is  only  for  the  debts 
and  engagements  of  the  lunatic,  llierefore,  if  he  is 
not  a  trustee  within  the  old  statute,  I  cannot  make  the 
order,  and  I  cannot  under  that  act  execute  a  covenant 
against  the  lunatic. 

(a)  4  Geo,  2.  c,  10. 


FARROW  V.  WHITE.  juiy  is. 

August  8. 

BY  an  order  made  on   tlie  Master's  report  af^er  ^  Where  a  party 
decree  in  this  cause,  the  Defendant  White  was  S^^J^^aSoTd 
ordei*ed  to  reinvest  a  sum  of  579/*  5s.  fimr  per  cents,  personal  ser- 
and  to  pay  to  the  Plaintiff,  Sarah  Farrow,  a  sum  of  ^J.jgp^^° 

money,  or  a 
iubpcena  for  costs,  the  Court  m\\  substitute  service  at  hij^  4)^|elling-house,  and  on 
his  derk  in  court;  but  an  order  for  lenrice  at  the  oweliing-House  only  is  irregular. 

T  t  2  affidavit 


644 


1820. 


CASES  IN  CHANCERY. 

111/.  1 3s.  Sd,,  in  respect  of  the  dividends  thereof,  before 
the  12th  otjvly.  The  Plaintiffs  attempted  to  serve  the 
Defendant  with  a  writ  of  execution  of  this  order,  and 
also  with  a  subpoena  for  costs,  which  he  was  ordered 
to  pay,  but  were  unable  to  meet  with  him.  They 
afterwards  moved  before  the  Vice  Chancellor,  upon  an 
affidavit,  stating  that  the  Defendant  absented  himself  to 
avoid  service,  that  service  at  his  dwelling  house  should 
be  good  service.  Notice  of  this  motion  was  served  oq 
the  Defendant's  clerk  in  Court,  and  solicitor,  and  at  his 
house,  and  the  order  was  made  accordingly. 


Mr«  Agar  and  Mr.  Parker  now  moved  to  discharge 
that  order  for  irregularity,  insisting  that  the  practice  in 
these  cases  was  always  to  serve  the  order  on  the  clerk 
in  court,  and  sometimes  also  on  the  solicitor  of  the 
party.  A  subpcena  for  costs  requires  a  demand  on 
service  of  it,  and  a  demand  at  the  party's  house  has 
never  been  held  sufficient  The  cases  of  Ratdiff  v. 
Boper  (a),  and  Eyles  v.  Ward  (A),  were  afterwards  men- 
tioned in  support  of  the  application. 

Mr.  Boots  contra. 

The  Lord  Chakcellok. 

I  think  I  recollect  cases  where  service  at  the  dwelling* 
house  has  been  considered  sufficient,  if  the  Court  has 
been  first  satisfied  by  affidavits,  that  neither  the  clerk 
in  court  nor  solicitor  knew  where  the  par^  is  to  be 
found.  I  shall  direct  enquiries  to  be  made  as  to  the 
practice. 


[a)  1  P.  Wm.  420.     Vide  Tyuen  v.  Ward^  1  Dick.  166. 
{h)  Moi.  2SS. 
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The  Lord  Chancellor. 

The  motion  that  was  made  in  this  cause  was  founded 
on  several  afRdavits,  stating  the  impossibility  of  finding 
the  party,  and  notice  of  it  was  served  at  his  house,  ^and 
on  his  clerk  in  court.  The  motion  was,  that  service 
at  the  dwelling-house  might  be  good  service,  and  the 
order  was  made  accordingly.  The  objection  is,  that  it 
should  have  been  service  not  at  the  house  only,  but  on 
the  clerk  in  court  also. 


1820. 


Jitipu^  S* 


I  have  a  strong  idea  that  some  orders  of  this  kind 
have  been  made,  but  after  a  diligent  search  in  my 
notes,  and  enquiring  of  the  registers,  I  cannot  find  any 
instance,  and  therefore  to  bring  it  to  what  is  the  con- 
stant practice,  I  think  the  order  should  be  altered  by 
making  service  on  the  clerk  in  court,  and  at  the  De- 
fendant's dwelling-house  good  service;  and  when  we 
consider  that  it  is  for  payment  of  money,  service  on  the 
clerk  in  court  alone  cannot  be  sufficient,  as  he  is  not  to 
pay,  and  service  at  the  house  alone  is  not  sufficient,  as 
the  party  may  be  out,  as  it  seems  this  gentleman  was ; 
the  clerk  in  court  is  supposed'  to  be  likely  to  know 
where  he  is  better  than  any  one  else.  I  feel  very  strongly 
with  the  Vice  Chancellor^  that  the  practice  of  the  Courts 
in  this  respect,  may  often  stand  in  the  way  of  justice, 
and  I  think  I  should  have  made  the  same  order  under 
the  same  circumstances.  But  I  am  disposed  to  alter 
this  order  so  far  as  to  make  it  fall  in  with  the  present 
notions  of  the  Registers,  making  service  on  the  clerk  in 
court,  and  at  the  dwelling-house,  good  service.  If  they 
serve  it  at  a  place  that  is  not  his  dwelling-house,  it  will 
not  be  regular.  The  time  for  serving  the  writ  of  execu- 
tion must  tie  enlarged,  and  the  costs  reserved. 


Tt  S 


I  cannot 


m 
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mo. 

PAbaow 

walk 


I  cannot  yet  get  out  of  my  head  the  notioh  that  there 
have  been  such  orders,  but  on  searchmg  none  has  been 
founds  and  one  case  has  been  produced  that  is  quite 
to  the  contrary. 


Augutt9> 


GRAVfiS  V.  GRIFFITH; 


A  residuary 
legatee  cannot 
have  a  writ  of 
ne  exeat  regno 
against  a 
debtor  of  the 
testator,  on 
the  sround 
that  ne  col* 
ludes  with  the 
executor. 


npHIS  was  «  bill  hy  a  residuary  legatee  against  the 
'^  executor,  and  a  debtor  of  the  testator,  statil^,  that 
by  collusion  between  them,  the  debt  was  sufiered 
to  remain  unpaid^  and  that  die  debtor  was  about  to 
leaye  the  country ;  it  prayed  a  ne  exeat  r^no  against 
him. 

Mr.  Hart  moved  for  a  ne  exeat  regno  upon  the  bill 
filed^  and  an  afiSdavit 

The  Lord  ChanceUor  said,  he  did  not  know  any 
instance  where  it  had  been  dcHie,  and  refiised  the 
motion. 


Mr.  Hart  said,  perhaps  it  might  be  done  by  appoint- 
ing a  receiver^  and  havitag  a  ne  exeat  in  his  liame.  He 
obtained  leave  to  move  for  a  receiver,  but  no  motion 
was  afterwards  made. 
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BRADSHAW  v.  BRADSHAW.  Augmto. 

^^N£  of  the  objeotB  of  a  petition  in  this  dause  waa^  to  Liberal  allow' 
obtain  the  confirmation  of  a  fcqport  of  mtuntoiaace^  tenance  m^de 

in  which  the  Master  had  lipprciTedof  A  more  liberal  allow-^  ^^^  ^"  i°f^^ 

.1        -         #.  t       .  n       .„     .  .     in  regard  to 

ance^  in  consideration  of  the  ctrcumstances  of  an  illegiti^  an  illegitimate 

mate  brother  of  the  infen<^  bom  of  the  same  fiither  brother  un- 

.  ^  provided  for. 

and  niotlier^  and  who  was  uiiprovided  for. 

The  Lord  ChaneeUor  enqiured,  whether  the  Master 
was  informed  of  the  illegitimaojr,  and  whether  th^ 
child  had  lived  with  the  father,  and  being  answered  in 
the  affirmative,  made  the  order. 

Mr.  Hixrt  for  the  petition. 


BERNEY  V.  SEWELL.  Aiigust  ii. 

npHE  Plaintiff  were  mortgagees  of  the  life  interest  of  When  a  first 
Mrs.  C  Atkyns  in  certain  real  estates,  with  a  power  UJ^^^^on, 
of  sale.     Mrs.  Atkyns  had  appointed  the  defendants,  J.  a  receiver  ^ill 
StuoeU  and  Blake  to  be  her  receivers,  who  had  accord-  pointed 

indy  been  in  possession  for  several  years.     Some  time  against  him, 
°  •'  '^  •'  »  .  t    except  on  his 

before  the  filing  the  bill,  a  treaty  was  set  on  foot  with  confession 
the  defendants,  C.  Sewell  and  Read,  for  the  sale  of  the  £^  p^Jj^^ff, 
estate  to  them ;  this  treaty  the  bill  stated  to  have  been  or  his  refusal 
abandoned,  but  C.  Sewell  and  Bead  had  bought  in  a  •g'^dueTo  himf 

Mismanage- 
ment of  the  estates,  and  misapplication  of  the  rents,  and  collusion  with  the  mort^ 
gagor,  are  not  grounds  for  a  motion  before  answer,  to  take  the  possession  from  liim. 

When  the  fim  mort^ag^fe  is  not  in  possession^  a  recover  may  be  appointed  at  the 
suit  of  a  subsequent  incumbrancer,  without  prejudice  to  the  first  mor^agee's  taking 
possession. 

A  mort^^gse  who  has  tile  legal  ettata  caoQot  have  a  receiver. 

Tt  ♦  '    prior 
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1820.  prior  mortage,  and  had  taken  possession  of  the  estates. 
The  bill  alleged  that  this  mortgage,  which  was  of  small 
amowit,  had  been  paid  off  by  J.  SeweU  and  Blake,  out 
of  the  rents  received  by  them,  and  that  it  had  been 
assigned  collusively,  for  the  purpose  of  keeping  the 
possession  from  the  Plaintiifi; ;  that  the  estates  had  been 
greatly  mismanaged  by  the  Defendants,  and  the  rents 
misapplied,  by  being  paid  over  to  Mrs.  Aikyns^  while 
the  interest  on  the  PlaintilTs  mortgage  was  not  kqpt 
down.  The  bill  prayed  that  the  priorities  of  the  in- 
cumbrances  might  be  ascertained,  a  sale  of  the  estates, 
and  a  receiver.  A  motion  for  a  receiver  was  now  made 
by  the  Plaintiffi,  before  answer,  upon  affidavits. 

Mr.  JVetherell,  Mr.  CuUen,  and  Mr.  Ching,  in  sup- 
port of  the  motion,  endeavoured  to  distinguish  this 
from  the  ordinary  case  of  a  prior  mortgagee  in  pos- 
session,  on  the  ground  of  the  mortgage  having  been 
assigned,  as  they  contended  they  could  establish,  by 
collusion,  and  for  the  purpose  of  defeating  the  Plainti£' 
right  to  the  possession ;  and  offered  to  give  any  security 
that  might  be  required  for  the  discharge  of  the  De- 
fendants' mortgage,  within  the  same  time  that  they 
would,  if  in  possession,  be  able  to  pay  themselves  out  of 
the  rents  and  profits. 

Mr.  Home  and  Mr.  Sidebotlom,  on  the  other  side, 
were  stopped  oy 

The  Lord  Chancellor. 

If  a  man  has  a  legal  mortgage,  he  cannot  have  a 
receiver  appointed ;  he  has  nothing  to  do  but  to  take 
possession.  If  he  has  only  an  equitable  mortgage,  that 
is,  if  there  is  a  prior  mortgagee,  then,  if  the  prior  mort- 
gagee is  not  in  possession,  the  other  may  have  a 
receiver,  without  prejudice  to  his  taking  possession ;  but 

if 
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if  he  is  in  possession,  you  cannot  come  hcfre  for  a  re- 
ceiver ;  you  must  redeem  him,  and  then,  in  taking  the 
accounts,  he  will  not  be  allowed  any  sums  that  he  may 
have  paid  over  to  the  mortgagor,  after  notice  of  the  sul>- 
sequent  incumbrance. 

If  you  recollect,  in  Mr.  Beckford^s  case  {a)  I  went  to  the 
very  utmost ;  I  smd  then,  that  if  Mr.  BecJcfoid  would 
swear  that  there  was  sixpence  due  to  him,  I  woidd  not 
take  away  the  possession  from  him.  If  there  is  any 
thing  due,  .1  cannot  substitute  another  security  for  that 
which  the  mortgagee  has  contracted  for.  I  know  no 
case  where  the  Court  has  appointed  a  receiver  against  a 
mortgagee  in  possession,  unless  the  parties  making  the 
application  will  pay  him  off,  and  pay  him  off  accoixling 
to  his  demAud,  as  he  states  it  himself.  I  cannot  appoint 
the  receiver  against  these  Defendants,  unless  you  can 
bring  me  their  confession  that  they  are  paid  off,  or 
their  refusal  to  accept  what  is  due  to  them. 

The  rule  about  receivers  is  very  clear;  a  mortgagee, 
who  has  the  legal  estate,  cannot  have  a  receiver ;  an 
equitable  mortgagee  may,  but  he  cannot  if  the  first  is  in 
possession.  I  remember  a  case  where  it  was  much  dis- 
cussed,  whether  the  Court  would  appoint  a  receiver 
when  it  appeared  by  the  bill  that  there  was  a  prior 
mortgagee,  who  was  not  in  possession  :  I  have  a  note 
of  that  case:  there  Lord  Thurlono  made  the  appoint- 
ment without  prejudice  to  the  first  mortgagee's  taking 
possession ;  and  that  was  afterwards  followed  by  Lord 
Kenyon.  (4) 

It 

(fl)  Quarrellw  Beckford^  13  Kp*.  377.,  before  Lord  Erskwe;  it 
prohably  came  before  Lord  Eldon  afterwards.  See  Coddrwgion  v. 
Parker^  16K;e*.469. 

(6)  In  PMpps  V.  Bishop  of  Baik  and  Wells,  ai  reported  in  2  Dick, 
608.^  Lord  Thurlow  refused  the  appointment  of  a  reoetrer  at  the 

instance 


1880. 


<M 


1^20. 


Il  was  tberi  argued  for  the  Plaintiffiii  that  therd  n^ght 
be  a  distinction  when  the  Mortgagee  was  mismanaging 
the  estateS)  and  misi^plying  the  rents ;  and  thej  ofoed, 
i£  a  recover  could  not  be  granted  upon  othte  terms, 

to  redeem  the  Defendants'  mortgage. 


The  hoM  CHANcSiiiiOR. 

Where  a  moligdgee  is  in  possesion,  iirithotit  ndtioe 
from  the  secbnd  mortgagi^,  he  may  pdjr  the  r^ts  oirer 
to  the  mortgagor ;  and  the  setond  mortgage^  if  he  is 
so  imprudent  as  not  to  give  that  tibtice,  as  he  cannot 
have  an  accoont  of  the  bygone  rents  irom  the  mort- 
gagor, so  he  cannot  have  it  frdni  the  other  mortgagee. 
After  notice  given,  the  first  mortgage  is  answerable  to 
the  second;  but  the  Court  cannot  try  upon  affidavits, 
whether  the  rents  have  beeh  properly  applied,  and 
whether  the  estates  have  been  properly  cbanaged.  Tlie 
course  is,  to  decree  a  redemption,  charging  him  with  all 
that  he  has  received,  or  that  without  his  wilfiil  de&nlt 
might  have  been  received. 

Yon  might  redeetn  the  Defendants,  but  then  you  mast 
frame  your  bill  accordingly. 

Motion  reflised 


II I < 


^  ± t 
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ifutance  of  k  second  mortgagee,  the  first  not  being  in  jMneinoD; 
but  in  Bryan  v.  Cormick^  1  Cox^  423.,  he  came  to  the  decerminatioa 
mentioned  above :  a  similar  order  was  made  in  Dalmer  y,  Datkwooi^ 
^  CoXy  878.  In  Norway  v.  Rowe,  Id  Fes.  155.,  ihe  Lord  VhoMcdkr 
states  it  to  be  the  practice,  on  motions  for  receivers,  not  to  look  at 
mortgagees  farther  than  to  take  care  that  they  are  not  prejudiced. 
See  Price  v.  Williams^  Coop,  SI.,  and  Brooks  v.  Greatked^  aide, 
C.176. 


1826. 
BARRY  V.  BARRY^  ^,    , 

Augusill, 

"D  Y  the  will  of  P.  Heakf  certain  estates  were  devised 

•"  to  the  Defendant  for  life,  without  impeachment  of  J^J^^^^^ 

waste;  with  remainder  to  his  first  and  other  sons  in  fused, the  acts 

tail  male,  with  other  remainders  over:  the  Plainti£^  mitted being' 

who  was  the  eldest  son  of  the  Defendant,  having  at-  ^^}^>^^  *® 

tained  twenty-one,  joined  with  his  &ther  in  suffering  ceedine  having 

a  recovery  and  resettled  the  estates  to  the  use  of  the  ^^^^  dilatory. 

Defendant  for  life,  subject  to  impeachment  of  waste; 

with  remainder  to  the  Plaintiff  in  fee^  charged  with  an 

annuity  to  the  second  wife  of  the  Defendant,  and  a 

portion  to  be  raised  for  a  younger  child. 

The  bill  was  filed.on  the  1st  of  March,  1810,  for  an 
account  and  an  ii^unction  to  stay  waste;  the  answer 
was  put  in  in  November  in  the  same  year;  soon  after  af- 
fidavits were  filed  by  the  Plaintiff,  stating  several  acts 
of  waste  committed  by  the  Defendant;  and  a  notice  of 
motion  for  an  injunction  was  given  for  the  24th  January, 
1820;  other  afiSdavits  in  answer  were  filed  by  the  l3e- 
fendant,  and  the  motion  now  came  on.  On  the'  ques- 
tion of  receiving  the  affidavits  filed  by  the  Plaintiff 
subsequently  to  the  answer,  the  case  o(  Scythe  v.  Smythe 
(a)  was  mentioned,  which  the  Lord  Chancellor  said  he 
thought  was  quite  right:  it  was  argued  by  the  F'laintiff's 
counsel,  that  though  strictly  the  affidavits  could  not  be 
received  on  a  motion  after  answer,  yet  the  Defendant 
had,  by  answering  them,  waived  the  irregularity  {b) ; 
it  was  not,  however,  necessary  to  decide  this,  as  the 
objection  was  not  taken  till  afl^r  the  affidavits  ha4 
been  read. 

(a)  i  Sumn^  S£2. 

{h)  Bx  ffakf  j^  t  Bitk.  $^i   £r  parte  iSMk^  »bf^. 

The 
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The  acts  of  waste  appearing  from  the  answer  and 
affidavits,  were  of  very  small  extent,  and  most  of  them 
had  been  committed  some  years  before  the  conmiaQce- 
ment  of  the  suit  The  most  considerable  wei:e  the 
cutting  down  a  few  elms  of  trifling  value,  and  taking 
down  part  of  a  garden  wall,  which  the  Defendant 
represented  to  have  been  done  with  a  view  to  im« 
provement. 


Mr.  G.  Wilson  and  Mr.  SoupeU  in  support  of  the 
motion. 

Mr.  Heald  and  Mr.  Matthews  against  it. 

The  Lord  Chancellor. 

This  is  undoubtedly  a  very  singular  case;  the  biU 
is  filed  by  a  gentleman,  who  is  the  remainder-man, 
subject  to  the  life  interest  of  his  father,  who  was  origi- 
nally unimpeachable  of  waste,  but  who  has  by  a  setde- 
ment  reduced  himself  to  be  impeachable  of  waste. 
The  Court  will  look  upon  a  father  and  son  in  the  same 
way  as  it  would  upon  strangers,  considering  at  the  same 
time  that  there  arc  many  acts  much  more  proper  to  be 
overlooked  by  a  son  than  by  a  stranger. 

The  son  in  1819  files  this  bill  for  an  injunction  to 
stay  waste :  he  does  not  move  upon  the  filing  of  the 
bill,  but  delays  it  till  now  in  March  1820;  and  it 
is  admitted,  that  since  he  filed  the  bill,  which  I  con- 
sider as  a  notice  to  hi^  father,  that  he  thought  he 
had  some  reason  to  complain,  the  fiither  has  not  done 
any  thing  upon  the  estate  that  he  was  not  entitled 
to  do. 


I  do  not  say  to  what  extent  a  son  should  act  against 
bis  fether^  in  respect.ofwhat.be  conoeives  to  be  his 

rights; 


Baery. 
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rights;  he  must  judge  for  himself;  and  the  Court  must         1820. 
sustain  the  interests  that  the  law  gives  him.     It  certainly         ~'  '~ 
appears  that  many  of  the  acts  now  complained  of  are       ^  v, 
such  as  the  father  could   not  justify;   for  he  cannot 
excuse  himself  by   saying,   that  though  he  has  been 
guilty  of  waste,  yet  it  was  such  waste  as  is  productive  of 
beauty,  and  improvement 

I  admit  also,  that  a  small  deiiree  of  waste,  (I  do  not  A  imall  decree 
say  the  smallest)  manifesting  an  intent  to  do  more,  will  f^^. ani^'' 
be  sufficient  for  the  Court  to  act  upon;   but  it  will  tent  to  do 
look  at  it  in  the  manner  in  which  the  subject  is  viewed  ficientforthe 
by  the  Courts  of  Law,  and  there  the  extent  of  the  waste  ^^^^  to  act 
done  is  considered  very  material.     There  is  an  autho- 
rity at  law,  where  a  verdict  having  been  found  for  the 
Plaintiff,  judgment  was   entered  up  for   the  Defen- 
daat,  on  account  of  the  extreme  smallness  of  the  da^ 
mages,  (a)     A  court  of  equity  will,  in  this,  follow  the 
law.  I  recollect  one  case,  where  the  subject  of  complaint 
consisted  of  some  acts  that  were  not  waste,  together 
with  others  that  certainly  were,  namely,  the  pulling  up 
a  few  young  oak-plants;  they  were  so  small,   that  they 
were  brought  into  Court,  annexed  to  the  affidavits,  and 
there  the  injunction  was  refused. 

The  ground  I  go  on  is,  that,  betweeti  a  &ther  and 
son,  many  things  might  probably  be  permitted  that 
would  not  have  been  permitted  to  a  stranger :  if  this 
had  been  a  stranger,  filing  a  bill  and  thus  delaying  his 

motion,  I  should  say,  it  is  the  business  of  the  reversioner  In  cases  of 

.  1  xi  J   •     .!_•  It      waste  it  is  the . 

to  come  here  promptly;    and  m  this  case,  when   the  business  of  the 

Plaintiff  has  permitted  his  fitther  to  eo  on  for  five  or  six  'c^«*ion»  to 

It*      J  1..  .  apply  to  the 

years,  and  suffered  him  to  commit  waste,  under  the  Cx>urt  prompt- 
notion  that  he  was  making  improvements ;  and  when  it  ^^* 

(«}  Barrow  Sekootr.  Aiderion,  $  Bo».^  PnH  B6. 

'  is 
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is  admitt^  ih^t  upon  tb^  filing  of  the  bill,  he  4e8i9ted, 
though  J  ^m  ready  to  say,  tl^at  if  another  tree  be  cut 
down^  if  any  act  of  waste  be  done  in  fiiture,  the 
Plaintiff  shall  have  an  injuction,  and  though  I  do 
not  mean  to  sanction  the  acts  that  ^ave  been  done,  yet, 
under  the  form  in  which  this  application  is  made^.I 
cannot  grant  it 


4^^}h  The  motion  tar  an  injunction  was  renewed  upcm 
affidavits  stating  that  the  d^mdant  had  in  Jpril  last  cot 
down  two  young  adi  trees,  and  lopped  several  elms.  It 
was  met  by  affidavits  on  the  other  side,  from  which  it 
appeared  that  what  had  been  done  was  necessary,  in 
order  to  admit  the  growth  of  the  contiguous  trees ;  the 
timber  produced  was  of  very  small  value,  and  had  been 
applied  to  repairs  of  the  fences  on  the  estate. 

Mr.  €f.  WUsoa  for  the  motion. 

Mr.  Matth0BO3  against  it 

The  Loud  Chakci^ulor. 

The  view  I  took  of  the  case  on  the  former  occasion 
was,  that  £K^ts  had  been  committed  which,  if  they  had  h^ 
recent,  might  have  formed  a  ground  for  granting  an  in- 
junction ;  the  question  now  is,  whether  since  that  time 
the  defendant  has  abstained  from  doing  acts  that  wofild 
induce  the  Court  to  interpose.  Now  th/e  Plajntiff^  in 
order  to  succeed,  must  satisfy  the  Court,  that  the  pro- 
perty is  put  into  some  hazard ;  2^ld  loolcing  at  what  h^ 
been  done  here,  does  it  amount  to  that  ? 

We  know  that  at  law,  in  an  action  for  waste,  where 
there  has  been  a  verdict  for  the  Plaintiff,  but  the  damage 

done 
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done  18  ?ery  small,  the  Court  is  authoriiad  to  enter  up 
judgment  for  the  Defendant ;  and  surely  this  Court  will 
not  interpose  where  no  damages  could  haTe  been  reco^ 
Tered  at  law.  Now  here  it  is  sworn,  that  the  trees  were 
c\it  down  to  preserve  the  oth^,  and  that  the  value  of 
them  was  only  a  few  shillings.  As  to  the  elm  trees,  it 
seei^s  that  six  or  eight  have  been  lopped;  but  it  is 
sworn  by  four  or  five  i^^davits  in  contradictioii  to  one» 
that  they  stood  on  so  smMl  a  piece  of  groupd  that  it  waa 
niscessary  to  take  off  some  of  the  branches,  that  the 
ot{ier  trees  might  grow;  the  value  of  the  cuttmgs  ia 
1/.  4^  aad  they  have  been  employed  on  the  fences. 


M5 


182a 


Then  taking  H  to  be  so,t  it^  this  a  case  &r  an  injuno- 
tixm  ?  But  I  repeat  again*  that  if  any  recent  acts  were 
done,  shewing  that  the  party  intended  to  commit  spoil 
and  wast^,  the  Court  would  give  an  idfectual  pro- 
hil^itioB. 

Motion  refiised. 


FROWJ)  V.  LAWRENCE. 


May  II. 


l^TR.  PhiUimore  ipov^  that  an  attachment  issued  An  attach- 
^^  against  the  defenOant  Swjfl  might  be  set  aside  for  SLK'^hlgh 
irregularity,  with  costs.  Sfmift^  who  resided  in /!xm<2oii»  was  not  executed 
on  Tuesday  J  the  18  th  pf  Aprils  served  with  a  subpoena  party  \l\n 
to  appear  and  apswer,  returnable  on  the  19di  of  Aprils  contempt  is 

the  following  day.    On  Saturday  the  22d  of  Ajnil^  bemg     Notwith- 

,  standing  an 

offer  has  been  inade  to  pay  all  the  expences  which  the  party  has  been  put  to,  he  has 
a  right  to  have  the  judgipent  of  the  Court  on  the  question  of  its  r^hirity,  and  is 
therefore  entitled  to  the  costs  of  the  motion  for  setting  it  aside. 

A  parly  bringing  an  action  at  law  for  damages,  in  consequence  of  haying  been 
arrested  on  an  attachment,  which,  pn  his  ap[)haition,  has  been  set  aside  for  irre- 
gularity, will  be  restrained  from  proceeding  In  it,  but  witliout  prejudice  to  any  appli- 
cat&>D  he  Biay  be  adviied  to  mm  to  the  Court  fisr  oompenaation. 

the 


6S6 


CASES  IN  CHANCERY. 


1820. 


the  fourth  day  from  the  service  of  the  subpoena,  the 
Plaintiff's  clei*k  in  Court  sealed  an  attachment  against 
the  defenchnt  for  want  of  an  appearance,  under  which 
he  was  arrested  on  Monday  the  24th.  On  the  follow- 
>>>g  ^^Jy  Tuesday  the  25th,  an  appearance  was  Altered. 


It  appeared  by  an  affidavit  of  Smift  and  his  wife,  that 
the  subpoena  was  left  with  the  latter,  without  any  expla- 
nation being  given  as  to  its  nature,  on  the  afternoon  of 
the  22d  of  AprU^  in  the  absence  of  the  Defendant,  who, 
on  his  return  home,  and  being  informed  of  what  had 
been  left  for  him,  waited  vpon  his  solidtor  Wnlsian  the 
same  evening,  and  instructed  him  to  enter  an  appear- 
ance ;  that  on  the  evening  of  Satttrday^  the  22d  of  Aprils 
a  person  entered  the  Defendant's  house,  and  being  in- 
formed that  he  was  from  home,  left  his  name  as  Smtki 
(but  whose  name  the  Defendant  had  since  learned  was 
Philpotj  and  that  he  was  an  officer,  and  had  an  attach- 
ment to  arrest  him),  and  said  that  he  would  call  again  on 
Monday  morning,  which  he  accordingly  did,  and  the  De- 
fendant was  taken  into  custody,  and  compelled  to  find  bail, 
and  pay  the  amount  of  the  officer's  fees,  and  expences  of 
the  bail-bond.  Wokton  and  his  clerk  also  filed  an  affidavit, 
in  which  they  stated,  that  Swijl  called  on  the  former  either 
on  the  evening  of  Tuesday  the  22d,  or  the  following 
morning,  and  instructed  him  to  enter  an  appearance  for 
him ;  and  that  instructions  for  that  purpose  were  given, 
on  Saturday  the  22d  of  Aprils  to  Wolstoffs  clerk  in 
Court,  although  the  appearance  was  not  entered  till  the 
following  Tuesday,  That  on  Wednesday^  the  19th  of 
Aprils  he  (JVolston)  received  a  note  from  Framd  (who 
was  a  solicitor)  and  his  partner,  informing  him,  that 
Saoifi  and  Boope^  who  was  also  a  Defondtot,  had  been 
served  with  a  subpoena,  and  desiring  to  know,  if  he 
would  appear  for  Ldmrence^  who  had  not  been  servedj 
and  that  in  lanswer  he  said,  that  he  woiild  enter  an  ap- 
pearance 
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pearonce  for  the  two  first,  but  thtttlie  would  not  under-  IS20. 
take  for  the  latter.  Afiidayks  were  filed  on  the  part  of 
the  Plaintiff  Frawd^  by  which  it  appeared  that,  upon  the 
proceeding  being  complained  of  as  irregular,  he  ofielred 
to  pay  the  costs  to  which  the  Ddendant  had  been  sub- 
jected by  the  attachment,  but  without  prgudice  to  his 
right  of  insisting  that  it  issued  regularly ;  they  also 
stated  that  attempts  had  been  made  to  serve  the  De- 
fendant Swift  for  two  or  three  days  before  the  writ 
was  left  with  his  wife,  on  which  occasion  she  had 
thrown  it  into  the  street,  and  slammed  the  door  against 
the  person  who  served  it ;  and  further,  that  the  attach*- 
tnent  was  bespoken  in  the  usual  course  of  business. 

Mr.  Wakffield^  for  the  Plaintiff,  contended  that, 
though  the  attachment  was  sealed  before  the  four  days 
from  the  service  of  the  subpoena  had  elapsed,  yet  as  the 
Defendant  was  not  taken  on  it  till  he  was  in  contempt, 
it  ought  not  to  be  set  aside,  and  urged  the  Plaintiff's 
offer  of  accommodation,  as  a  ground  for  refiising  the 
costs  of  the  motion. 

^he  Lord  Chanccllor. 

The  first  question  is,  was  this  attachrtient  irfegular  ? 
1  apprehend  if  an  attachment  is  sealed  before  the  party 
is  in  contempt,  it  is  irregular,  though  it  is  not  executed 
till  after  he  is  in  contempt,  because  the  plaintiff  might 
Otherwise  just  as  well  seal  the  attachment  on  the  day  of 
filing  the  bill,  and  keep  it  in  his  pocket,  till  the  defendant 
b  actually  in  contempt. 

The  next  question  is,  whether  the  attachment  is  to  be 

set  aside  with  costs  or  not  ?  It  is  said  that  the  Plaintiff 

offered  to  pay  all  the  expences  incurred  by  the  de^ 

feadant;  it  was,  however^  accompanied  with  a  conditioUf 

•  Vol.  I.  U  u  that 
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1820.  that  it  wfls  to  remmn  sub  judice^  whether  the  attadunenl 
was  insular  or  not  But  I  apprehend,  that,  where  the 
liberty  of  a  man  is  taken  away  by  attachment,  he  has  a 
tight  to  ask  the  judgment  of  the  Court,  whether  th^ 
proceeding  was  r^ular  or  not,  because  it  may  be  of 
great  importance  to  him  to  be  informed  on  that  points 
The  Plaintiff  must  therefore  pay  the  coeta. 


J«/y9d.3l.  After  the  attachment  was  set  aside,  the  Defendant 
ili^.5,4. 11.  ^j^^  commenced  an  action  against  Fratod  and  die 
dMoriff  for  false  imprisonment,  and  another  action 
against  Fnmd  for  maliciously  suing  out  the  attach- 
ment (a),  upk)n  which  the'  Plaintiff  moved,  that  the 
order  setting  aside  the  attachment  might  be  dis- 
charged, or  that  an  ii^unction  mi^  issue  to  restrain 
the  Defendant  firom  proceeding  in  the  actions.  The 
a£Bdavits  which  were  filed  on  the  occasion  of  the  (omasx 
moti<ni  were  referred  to ;  an  affidavit  was  also  filed  by 
Fnmd^  in  which  he  swore,  that  in  issuing  the  attadi- 
ment  he  had  been  actuated  by  no  malice  towards,  the 
Defendant;  and  another  was  filed  by  the  clerk  of  his 
clerk  in  court,  in  which  he  said  that  the  name  of  Smft 
was  inserted  by  him  in  the  attachment  by  mistake  fer 
the  name  of  a  co-d^endant,  who  was.  in  contonpt.  (h) 

Mr.  Agar  and  Mr.  Wak^iddj  in  support  of  the  motioii, 
cited  BaiUy  v.  Dever€ux{c\  ^diore  the  Court  restnined 
an  action  for  felse  imprisonment  against  the  Fiaintill^ 
for  arresting  the  Defendant  on  a  commissioii  of  re* 
bellion,  which  issued  irregularly;  and  also  a  case  fitxn 
the  Prae.  Beg.  217.,  in  which  the  Court  stq^  an 


(«)  One  of  the  actioiis.  it  was  sdited,  had  been  abanctoned. 
(6)  This  must  lia?e  been  die  Deftndant  Boope^  wbo  was  Knreda 
day  or  two  before  Arj^. 
(r)  1  Vtn.  SC9. 

actioa 
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lurtidn  of  trespass  which  the  Defendant  had  brought 
ligainst  the  Plamtiff  for  going  over  his  land,  and  into 
his  house,  in  order  to  serve  him  with  a  subpoena. 
Baleman  v.  C(mwe^{a)wns  also  mentioned  as  showing 
the  power  which  the  Court  possesses  of  noticing  any 
irregularity  in  the  conduct  of  the  parties.  In  the  Mayor 
bf  York  Vh  PilJcington  {b\  which  was  a  suit  respecting  a 
right  of  fishing.  Lord  HardmcJce  made  an  order  re- 
straining the  Plaintiff  from  proceeding  in  an  indictment 
ligainst  the  agent  of  the  Defendant  for  a  breach  of  the 
peace,  in  exercising  the  disputed  right ;  and  he  observed, 
that  where  patties  submit  their  rights  to  the  Court,  it 
certainly  hus  a  jurisdi€tioii»  and  mfiy  interpose.  That 
is  the  principle  on  which  the  present  application  is 
taiade;  the  Defend^t  iti  this  case,  by  moving  to  set 
luside  the  attachment,  has  sulMiitted  to  the  jurisdiction 
of  the  Court  If  the  Court  had  known  that  Swift  had 
intended  to  bring  an  action,  it  would  not  have  made  the 
order;  it  ought  therdbre^  either  to  be  discharged  or 
the  injunction  granted.  In  the  present  case  the  mistake 
is  attributaUe  not  to  Fr&vodj  but  to  his  clerk  in  court. 


1820. 


Frowo 

V. 

Lawren«s« 


Mr.  PhiUimore  opposed  the  motion,  on  the  ground 
that  the  loss  of  character  which  tlie  Defendant  had  sus- 
tained could  not  be  satisfied  in  this  Court  It  was 
necessary  to  get  the  attachment  set  aside,  to  enable  the 
Defendant  to  support  his  action  for  false  imprisonment 
With  reference  to  the  particular  circumstances  of  this 
case,  he  observed,  that  although  Praixd  had  been  in- 
formed that  Wolston  had  undertaken  to  appear  for  Swifts 
he  afterwards  instructed  his  clerk  in  court  to  issue  an 
attachment  against  him,  and  that  was  done  before  he 
Was  in  contempt ;  and  that  no  attachment  was  taken  out 


(a)  1  Bro.  P.C.  i;i9.,  TomL  ed. 

(b)  S  Alk.  502.,  and  Beg.  Lib.  1711.  fo.374. 

Uu  2 


against 
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1820.       against  another  Defendant,  whose  time  for  af^peaaing 
'    '  had  expired^ 


I^WAEKCB. 


JufySl 


Mr.  PhiUimore  stated  that  he  had  searched  the  Re- 
gister's book  for  the  cause  of  Bailey  v.  Devereuxj  and 
liad  only  found  two  entries  in  it  (a),  nather  of  which 

ccmfirmed 

(a)  BAILEY  v.  DEVEREUX. 

(1  Ffm.  269.) 

The  first  motion  in  this  matter  was  made  by  the  Plaintiff 
tx  parity  upon  an  affidavit  that  the  Defendant  was  taken 
upon  a  commission  of  rebdlion  for  want  of  an  answer,  and 
brought  up  to  town,  where  he  entered  his  appearance  at  tbe 
Krister's  office ;  when,  at  the  Defendant's  request*  in  the 
presence  of  his  deik  in  court  and  solicitor,  the  matter  in 
dispute  being  of  small  amount,  a  final  end  as  to  tbe  said 
process  and  proceedings  thereon,  was  made  with  the  Plain- 
tiff's clerk  in  court,  and  the  Defendant  was  thereupoQ  dis- 
charged without  paying  any  costs.  He  had,  howercr, 
brou^t  an  action  for  false  imprisonment ;  and  the  moCioo 
was  that  he  might  be  restrained  by  injunction  finom  proceed- 
ing  in  it,  which  the  Court  held  reasonable,  and  did  order  the 
same  accordingly,  (a)  A  motion  was  afterwards  made  es 
parity  by  the  Defendant,  to  dissolve  the  injunction^  on  sn 
affidavit  stating  that  he  had  been  brought  80  miles  to 
LondoHy  in  cold  weather,  being  upwards  of  71  years  of 
age,  when  he  entered  his  appearance ;  and  after  he  was  dis- 
charged he  went  to  search  for  the  process,  and  found  dnt 
it  was  irregular,  he  never  having  been  in  contempt,  where> 
upon  the  Plaintiff's  clerk  in  court  b^ged  him  not  to  take 
advantage  of  the  error  and  ruin  him,  but  desired  him  to 
bring  an  action  against  the  Plaintiff  and  offoers,  for  recovery 
of  his  costs  and  damages,  which  he  assented  to,  and  ao- 
cocdingly  did,  and  his  action  was  in  order  for  trial,  when 
he  was  served  with  the  injunction,  which  had  been  obtained 


(«}  Jumt  18.  ISS4.    Meg,  LiL  1633.  fo.  67» 
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confirmed  the  statement  in  Vernon.  The  first  was  an 
order  for  an  injmiction  to  restram  the  action  upon  an 
ex  parte  motion  by  the  Pldntif^  and  was  granted,  be* 
cause  it  was  alleged  that  the  Defendant  had  brought  the 
action  after  he  had  compromised  the  matter ;  and  the 
second,  which  is  mentioned  in  a  note  to  Mr.  Baithbj/s 
edition  of  Vernon^  was  an  order,  tnade  on  a  motion  by 
the  Defendant,  to  dissolve  the  injunction;  and  which 
shows  that  it  was  considered  to  have  issued  irr^ularly. 
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Mr.  Agar. 

The  report  in  Vernon  is  quite  correct;  it  relates, 
to  what  afterwards  took  place  on  showing  cause  against 
dissolving  the  injunction;  a  note  of  it  was  probably 
entered  in  the  minute  book,  but  it  would  not  appear  in 
the  order  book ;  and  that  accounts  for  no  entry  of  it 
having  been  found. 


Mr.  Agar  mentioned  that  he  had  since  met  with  the      Augfut  5, 
case  of  Men/  v.  Hook  (a),  which  was  a  direct  authority  in 
fevour  of  the  present  application. 


(II)  1 


.  619. 


of  the  last  term  on  false  suggestions,  and  served  at  six  days 
since.  On  this  motion  the  order  was  pronounced,  as  stated 
in  Mr.  RaUhbf^t  note  (a),  to  refer  it  to  the  Master  to  certify 
as  to  the  question  of  irregularity,  the  Defendant  to  be  at 
liberty  to  proceed  to  trial  unless  cause  shown  by  the  Plain- 
tiff; and  in  the  mean  time  to  be  at  liberty  to  prepare  for 
trial.  6th  Ntm.  1684.  Reg.  Lib.  A.  1684.  fo.  36.  No  other 
entry  appears. 


(a)  1  Vem.  269. 

Uu  3 
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The  Lord  Chancellor. 

In  this  C3SQ  an  attachment,  under  which  the  Defend- 
Atigiut  4,  ant  was  taken  up,  issued  irregularly,  and,  upon  his  q>-> 
.  plication,  it  was  afterwards  discharged,  with  costsu  No 
application  was  made  to  thi^  Court,  to  visit  the  prooeedo 
ing  upcm  the  parties  concerned;  but  the  Defendant, 
after  the  attachment  is  discharged,  brings  an  action  at 
law  for  damages,  and  a  motion  is  now  made  to  me  for 
an  injunction  to  restrain  him,  brevi  manu^  from  going  on 
with  it  I  need  not  point  out  the  importance  of  the 
question,  because  it  is  one  between  this  Court  and  the 
right  of  the  subject  to  ^k  of  a  jury,  whether  he  is  not 
entitled  to  damages  for  being  deprived  of  hb  liberty. 

It  was  stated  that  there  was  a  case  in  Vernon^  in  which 
it  had  been  expressly  laid  down,  that  the  Court  would 
pot  permit  such  an  action  to  go  on.  That  was  a  very 
strong  case.  The  ground  there  taken  was,  that  the  Court 
itrould  not  su£fer  i|s  process  to  be  eyaynin^^  by  any 
bther  court;  and  thitt  a  court  of  law  ooidd  know 
nothing  of  it.  Some  doubts  having  been  auggestad  as 
to  the  accuracy  of  this  report,  2  ordeied  th^  R^ister^s 
book  to  be  searched,  and  I  find  that,  though  it  does  not 
contain  precisely  the  same  stptem^^t  as  is  to  be  fi)und  in 
Vernon^  yet  it  cpntains  enough  to  ^dsfy  pie^  that  the 
Court  thought  it  right  to  take  the  action  into  its  pwn 
power. 

A  later  case,  of  May  y.  Hooky  before  Lord  Baffnaii^ 
has  since  been  mentioned,  which  was  decided  on  the 
authority  of  the  case  in  Vernon^  and  is  directly  in  point 
There  an  attachment  was  set  aside ;  but  the  Court  would 
not  permit  an  action  to  be  brought,  stating  that  if  there 
was  any  reason  to  complain,  the  Court  would  judge  how 

16  such 
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such  a  case  ought  to  be  visited.  If  I  can  act  upon  jthfMt 
authority,  so  stated,  it  goes  directly  to  the  point  in  this 
Case.  But  as  this  is  a  matter  of  great  importiuiQ^  I 
shall  be  obliged  to  the  counsel,  if  they  will  look  into  the 
Register's  book,  and  ascertfon  whether  it  is  correct. 


66S 


182a 


It  was  mentioned  that  the  entry  in  the  Register's 
book  had  been  inspected,  and  that  it  agreed  with  the 
report  in  Dickens ;  upon  which  the  Lord  ChanceUor 
made  the  order  for  the  injunction,  observing  that 
though  the  jurisdiction  was  very  strong,  he  was  not  at 
liberty  to  give  it  up. 


mm 


Mr.  PhUlimore  produced  the  entrie»(a)  in  the  cause 
of  May  V.  Hooky  and  observed  "upon,  the  drcuinstance 

of 

(a)  MAY  w.  HOOK. 

By  the  decree  in  this  cause  made  on  the  20th  May  1722, 
the  Defendant  Hook  was  ordered  to  give  tip  the  potsesnoh 
of  the  real  estates  in  question  to  the  Plaintiffik  He  applied 
to  have  the  cause  reheard.  The  Plaintifi  served  him  with 
a  writ  of  execution  of  the  decree,  and  required  him  to 
deliver  possession,  which  he  refused ;  they  then  took  out  an 
attachment  against  him,  on  which  he  was  arrested,  and  then 
moved  for  an  injunction  to  enjoin  him  to  deliver  possession 
pursuant  to  the  decree.  **  Whereupon,  and  upon  hearing 
Mr.  Rooke,  of  counsel  with  the  Defendant  John  Hook^  who 
alleged  that  the  said  Defendant  </.  Hook,  had  been  improperly 
arrested  on  the  said  attachment,  and  hearing  what  was 
alleged  by  counsel  of  both  sides,  His  Lordship  doth  order 
that  the  said  Defendant  J.  Hooky  should  be  discharged  out 
of  the  custody  of  the  sheriff  of  Wiksy  and  it  is  ordered, 
that  the  Plaintifi  do  pay  the  said  Defendant  the  costs  of 
this  application,  and  of  the  said  attachment,  to  be  taxed 
by  Mr.  EameSf  one  &c. ;  and  it  In  further  ordered,  that  an 
injunction  be  awarded  against  the  said  Defendant  John 

U  u  4  Hook 
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1820.  of  the  Plaintiff's  submitting  to  make  satis&ction,  as 
proving  that  the  order  made  was  the  result  of  a  oon»- 
promise. 

The  LoHD  Chancellor. 

This  is  a  case  that  I  have  looked  into  9  good  deal* 
Though  the  report  of  Bailey  v.  Decereuxy  in  Vernon^  is 
not  exactly  like  that  in  the  Register's  book,  yet  the 
latlier  seems  to  recognize  the  principle,  that  the  Court 
will  not  permit  an  action  to  be  bro^ght  in  such  a  case^ 


Hooky  to  enjoin  him  to  deliver  possession  of  the  said  estate> 
pursuant  to  the  said  decree.**  (a) 

The  c^use  was  afterwards  reheard,  and  a  slight  wmatfioa, 
not  material  to  the  right  to  the  possession  of  the  landsi  was 
made  in  the  decree,  (b) 

A  motion  was  made  in  the  FAruary  following  by  the 
Plaintiffiiy  ^^  That  all  proceedings  in  a  certain  action  at  law» 
brought  by  the  Defendant  John  Hook  against  tbct  said  B. 
WWcinsy '  (the  next  friend)  and  the  Plaintiffii  Betsey  and 
Hannah  May,  in  His  Majesty's  court  of  King's  Bcucfai  fop 
an  assault  and  imprisonment  may  be  stayed,  in  the  presence 
of  Mr.  Attorney  General,  of  counsel  with  the  IMendaafe 
HooL  Whereupon,  and  upon  hearing  the  said  order  of  the 
26th  day  of  June  last,  and  what  was  allied  by  the  counsel 
for  the  said  parties,  and  the  Plaintifi  submitting  to  make 
the  Defendant  Hook  such  satisfaction  fov  hia  imprisonment 
on  the  attachment,  as  shall  be  approved  of  by  one  of  the 
Masters  of  this  Court,  His  Lordship  doth  order  that  it  be 
referred  to  Mr.  Eames,  one,  4rc.,  to  consider  what  wfll  be  a 
reasonable  satisfaction  to  the  Defendant  in  req>ect  thererf; 
and  it  is  further  ordered,  that  the  Plaintifi  do  pay  the 
pame  to  the  Defendant  Hookf  together  urith  the  costs 
directed  by  the  said  former  order."  (c) 


(a)  June  26.  177S.     Beg,  Lib.  B.  1772.  fo.349. 
ib)  December  17.  177 J.     Beg,  Lib.  B.  1773.  fo  6S. 
(c)  Febrmry  3.  1774.    Beg.  Lib.  B.  1773.  fo.  15». 

WHh 
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With  respect  to  May  v.  Haok^  oonsideiing  that 
Dickens  was  Register  at  the  time  it  occurred,  I  have 
no  doubt  he  was  accurate  in  saying  that  Lord  Batkursi 
adopted  the  principle  of  the  case  in  Vernon.  But  diis 
does  not  ihean,  that  the  persons  concerned  will  not  be 
obliged  to  make  the  party  satisfiurtion;  only  that  it  must 
not  be  done  by  an  action  at  law.  It  is  impossible,  from 
the  nature  of  the  thing,  that  they  can  try  the  regularity 
of  an  attachment  in  a  court  of  law. 


665 


1820. 


The  injunction  must  be,  without  prejudice  to  any 
af^lication,  that  the  Defendant  may  be  advised  to  make 
ibr  compensation,  or  the  costs  at  law.  But  upon  the 
affidavits  this  did  appear  to  me  to  be  an  innocent  casQ 
4?f  misapprehension. 


MOLE  V.  SMITH- 


^T^HE  Plainti&  were  the  assignees  of  W.  Watson^  a 


Rolls. 
March  18. 


"*•     bankrupt,  whoj  previously   to   his   bankruptcy,  Z???^^ 

which  happened  in  Jime  1810,  was  possessed  of  a  free*  aredefend- 

holdesU^«iBanU,oraugklnNorikun^land,purch^  SM.^ 

by  hhn  in  1801,  subject  to  three  terms  of  500,  2000,  thebusbaDda 

and  2000  years,  which,  on  the  occasion  of  the  purchase,  mf^es  to  the 

were  assigned  to  Adam  Yettofy  in  trust,  to  attend  the  7"^  the  ndt 

becomes  de» 

fectire ;  a  sup- 

plemental  bill  is  necessary,  and  she  is  not  bound  by  the  answer  put  in  dunng  toe 

coverture. 

Whether  the  purchaser  can  be  compelled  to  take  an  assignment  of  a  term  as  a 
protection  iwainst  dower.    Qac 

An  atteniunt  term  having  become  vested  in  the  wife  of  the  owner  of  the  inherit- 
ance, as  the  representadre  of  the  truste^  whether  an  assignment  of  it  to  a  pur- 
chaser, to  prevent  dower,  can  be  compelled.    Qu* 

Purchaser  in  possession,  and  olgecting  to  title  on  the  ground  of  a  claim  to  dower, 
ordered  to  pay  the  purchase  money  into  Court^  on  the  objection  being  removed  by 
ftbe  widow  consenting  to  accept  aq  equivalent  from  the  vendor. 

inheriuuice. 
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1820*  inheritance.  The  assignees  put  up  the  estate  to  ade  by 
public  auction,  and  the  Defendant  Grieoe  Smitk^  became 
the  purchaser.  By  the  death  of  Ydktff^  the  terms 
that  had  been  assi^ed  to  hiai#  had  become  Tested  in 
Dorothyy  the  wife  of  Watum^  as  his  sister  and'snrmrii^ 
administratrix.  Tb^  bill  was  filed  against  SmiAf  and 
the  bankrupt  WaUoist  and  bis  wife^  to  oompd  a  specific 
performance  of  th^  agreeinenty.  and  an  assigmnent  of  die 
terms  by  Watson  and  his  wi£ei^  the  latter  of  whom 
claimed  to  be  dowable  out  of  the  estate,  in  the  erent  oC 
her  surviving  her  husbandt  and  submitted,  that  she 
ought  not  to  be  compelled  to  assign..  The  Defiendaai 
Smithy  by  his  answer^  stating  himself  to  be  ia  possession 
under  the  contract,  resist^  the  per&nnance  of  if^  on. 
the  ground  of  Mrs.  WatsorCs  daim  to  donifr,  sod 
upon  a  suggestion  of  the  title  being  in  other  respects, 
imperfect. 

The  decree  pronounced  at  the  Rolls  on  the  1st  of 
December  1814,  referred  it  to  the  Master  to  enquire 
whether  the  Plaintiffs  could  make  a  good  title?  and  if 
so,  then  whether  the  Defendant  Dcrothf  would  be  en« 
titled  to  dower  in  any  and  what  part  of  the  estate?  and 
if  she  was  so  entided,  he  was  to  ascertain  whether  she 
was  willing  to  join  in  executing  a  conveyance,  {a)  The 
Master  reported  in  favour  of  the  titles  and  against  the 
claim  of  Mrs.  Watson  to  dower.  The  Defendant  Smitk 
took  exceptions,  which  he  set  down  for  argument;  on 
their  now  coming  on,  an  objection  was  taken  to  their 
being  heard,  on  account  of  the  death  of  WaUioth  which 
had  happened  during  the  enquiry. 

Mr.  Home  and  Mr.  Preston  for  the  Defendant  Smiik, 
and  Mr.  Skadwell  for  Mrs.  Watson^  in  support  of  the 
objectioA, 

(a)  Reg.  Lib.  JB.  1814.  fa»S52. 

The 
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The  object  of  the  bill  as  against  di6  fVaiion8,  was  Co  1B20. 
compel  die  husband  to  assign  the  tfeitns;  his  assign- 
ment alone  would  have  been  sufficient;  the  wife  was 
made  a  party  for  conformity,  and  not  in  respect  of  that 
interest  which  she  now  has.  Her  situation  is  entirely 
fdianged ;  her  husband's  death  bias  given  her  a  present 
vested  right  to  dower,  wl|ich  the  suit  seeks  to  deprive 
her  of;  she  is  now  the  person  to  assign.  She  must 
have  an  opportunity  of  making  another  defence  if  she 
dunks  fit;  her  answer  piit  in  wbfle  under  coverture, 
cannot  bind  her  as  to  a  right  subsequently  acqjuired^ 

Mr.  Hart  and  Mr«  Sugden  on  the  other  side. 

When  the  wife  is  made  a  party  for  the  sake  of  con- 
formity, she  is  considered  to  be  bound  by  her  answer ; 
she  cannot  therefore  make  a  new  defence.  Decrees  are 
always  founded  on  the  rights  of  the  parties,  as  they 
existed  at  the  dme  of  filing;  the  bilL  It  is  not  therefore, 
necessary  to  introduce  the  &ct  of  the  husband's  death, 
as  it  cannot  vary  the  decision.  The  wife  cannot  have 
any  benefit  fix>m  a  new  interest,  that  has  arisen  to  her  in 
consequence  of  the  dday  of  t&e  suit. 

The  ALmsteb  tf  the  BoiX3« 

I  thiidc  there  would  be  a  great  deal  of  difficulty  in 
going  on  with  the  cause  at  present.  I  feel  Ihe  we^lit 
of  what  has  been  said  aboi^  the  case  of  a  wife  made  a 
Defendant  with  her  husband  for  the  sake  of  conformi^, 
that  the  suit  would  proceed  after  his  death.  But  that 
is  not  the  present  case;  for  we  cannot  lay  aside  the 
ri^t  that  abe  has  to  Corner.  She  does  not  daim  this  by 
ti^msentoticm,  but  in  her  own  cfaaracM^  and  it  is  an 
iHtareit  that  has  devolved  upoa  her,  since  h^  answer 
was  put  in.  That  answer,  therefiNM^  cwinot  be  pressed 
•gmat  her  vow  I  fer  yon  minot  pnN:eed  againrt  her  a» 

admistra- 
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administratrhc  only ;  the  Court  must  adjudicate  on  the 
right  .to'  dower  that  she  now  hasy  and  if  she  had  not 
been.a  party  before^  it  would  now  have  been  necessary 
to  make  her  one. 

If  she  is  to  be  a£fected  by  what  passed  in  the  lifetime 
of  her  husband,  it  must  be  upon  the  ground  that  she  put 
.  in  an  answer  binding  her  future  interest,  and  that  the 
•  Court  can  now  act  upon  it  against  her ;  but  this  would 
,be  quite  oontriuy  to  the  principles  of  the  Court.    She 
cannot  be  affected  by  that  answer  except  as  adminis- 
tratrix ;  she  has  not  been  heard  with  respect  to  the  right 
that  has  devolved  upon  her  on  her  husband's  death;  as 
to  that,  she  has  put  in  no  answer.    It  is  admitted,  that 
when  there  js  ^y  change  in  the  interests  of  the  parties, 
a  supplemental  bill  is  necessary;  and  here  there  is  cer- 
tainly a  cbangie  of  (he  interest  of  the  widow.    Her  right 
to  dower  was  befi^re  only  inchoate,  it  is  now  an  absolute 
right  vested  in  possession,  and  she  is  called  upon  to 
defend  it.    This  is  the  way  it  strikes  me  now,  but  I  will 
look  into  the  pleaduigs. 


It  was  then  pressed  by  the  Plaintiff's  counsel,  that  in 
the  event  of  the  exceptions  not  being  heard,  the  costs 
should  Sill  on  the  .Def^cbmt  who  had  set  them  down 
irr^j;ularly.  ^       i     . 


The  Master  of  the  Bolls. 

Fihrmry  10,       ^i  thg-  tim^  when  the  decree  was  pronounced,  the 
husband  Wafson  was  alive.    The  Master  was 
to  enquire^  whether  Mrs.  Watson  was  or  was  not 
to  dower;  and  on  looking  into  the  pleadings,  it  is  evi- 
N  dent  that  the  intention  of  the  decree  was  not  to  ascer- 

tain, whether  the  outstanding  term  would  pos^xmefcer 

1 8  dower, 
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dower,  but  whether  she  would  have  any  ri^t  to  it ;  that  1820. 
depended  on  other  quesdons,  which  it  was  necessaiy  to 
decide,  before  the  Court  could  come  to  the  question 
about  the  term*  The  cause  remained  a  considerable 
time  in  the  Master's  office,  and  during  the  interval, 
about  a  year  after  the  decree,  the  husband  died.  As  it 
came  before  the  Master,  it  was  hardly  competent  to  him 
to  decide  what  was  the  efiect  of  her  having  the  right 
to  dower,  and  the  term  united  in  her  own  person  $  much 

.  less  after  the  event  that  had  happened,  by  which  the 
case  was  quite  changed.  For,  when  a  tennis  assigned 
to  attend  the  inheritance,  it  must  protect  the  estate  of 
every  person  interested  in  it;  and  therefore,  whcsi  by 
her  husband's  death,  her  right  to  dower  comes  into 
possession,  the  question  is,  whether  to  that,  extent  she 
is  not  a  trustee  of  the  term  for  herself?  It  is  difficult 
to  conceive  how  this  question  could  have  come  before 
the  Master,  and  how  it  happened  that  he  decided  on 
this  ground.  Though  a  term  may  prevent  the  enjoy- 
ment, it  does  not  take  away  the  right  to  dower;  the 

•  eSed  of  the  term  could  not  therefore,  r^^ularly  be 
discussed  before  the  Master:  it  was  not  referred 
to  him. 

< 
It  would  be  diffijcult  to  establish,  that  an  unassigned 
term  could  operate  to  bar  her  of  her  dower;  but  when 
the  husband  died,  the  case  assumed  quite  a  difieient 
aspect ;  whether  the  Court  would,  under  such  circum- 
stances, compel  her  to  asagn  the  term  to  destroy  her 
own  right,  is  an  entirely  new  question.  ConsideiSng  all 
that  has  been  said  on  the  subject  of  the  protection. af- 
forded against  dower  by  attendant  terms,  it  is  not;a 
doctrine  to  be  carried  &rther  than  k  has  been.  The 
multiplicity  of  difficulties  attending  this  cause,  in  the 
way  in  which  it  is  now  brought  on^  confirm  my  opi- 
nion 


67«  CASES  tN  CHANCERlr. 

18^.       Dion  that  we  cBtinot  come  to  toy  oonctoskMi  on  tl 
at  present 

Th^  amies  ike  qnestion  of  eotfls.  tt  was  desbecl^ 
that  I  AmM  consider  whethef  the  party  wlio  had  set 
die  exceptions  down,  and  then  objected  to  their  beuig 
argned,  ought  not  to  bear  the  costs;  and  it  struck  me 
at  first  that  it  ought  to  be  so,  but  on  kxddng  into  it,  I 
think  differently.  It  depends  upon  a  point  of  pitedoe. 
It  was  supposed,  thftt  setting  down  the  exceptions  wai 
kiot  a  necessary  step  previous  to  making  the  oljectioo, 
and  diat  filing  them  and  getting  a  certificate  of  tha^ 
would  preFOit  the  other  party  fitmi  having  the  report 
confirmed,  Tlie  Flaintiffit  had  moved  to  eonfinn  it 
"^  msf,  and  the  consequence  was,  that  the  Defaadant  was 
driven  to  take  measures,  to  prevent  the  oonfimiation 
from  being  made  absolute* 

Hitherto  both  parties  had  pnx^eeded  erroneously,  id 

arguing  tliis  questiim  before  the  Master;    and  diere 

was,  therefore,  no  reason  why  the  one  should  pay  the 

costs  more  than  the  other.    The  Flaintifi  then  get  an 

order  nisi ;  and  to  prevent  the  confirmation,  the  ]>efen- 

dant  takes  exceptions  and  files  them.      If  that  alone 

would  have  been  sufBcient,  then  as  the  setting  theip 

down  would  have  been  unnecessary,   it  nught  have 

been  considered,  whether  the  Defendant  ought  not  to 

I'ilinisez-         pay  die  costs.     But  that  is  a  mistake;  m&rdy  fiUng 
coiUoiis  alone  ,         ,  »  #«  wf  ^ 

does  Dot  pre-    excqitions  does  not  prevent  the  confirmatioii  of  the  r^ 

^t  the  con-    p^fi^    Ji  yf^f^g  qq^  ^  considered,  but  it  has  been  since 

firmatioB  of  a 

report;  they    difierendy  dedded.    In  Qildart  v.  Moss,{a)  the  Master  of 

^^^  ^      the  Rolls,  after  enquiring  into  the  practice,  laid  it  down 

as  the  rule,  that  ^  nothing  but  an  t»der  for  settingdovm 

the  exceptions  for  argument,  is  asuflSdent  cause  against 

making 
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making  the  order  for  confirming  the  Report  absolnte.*^ 
There  are  also  two  earlier  cases  before  Lord  TTturUfw^ 
where  the  same  point  was  decided.  Hall  v.  MuUinery  {a) 
and  Abet  V.  Nodes^  {b)  t  so  thkt  I  take  the  practice  now 
to  be  quite  clear. 

The  Defendant^  therefore,  in  setting  down  the  etr 
ceptionsf  did  not  do  more  dian  was  necessary ;  and  if 
he  had  afterwards  apprised  the  Plwitiffs  that  he  meant 
to  take  this  objection,  it  does  not  seem  that  less  ex- 
pence  would  have  been  incurred  than  now.  Therefore 
I  do  not  think  there  is  any  reason  for  making  him  pay 
the  costs*  With  respect  to  the  proceedings  for  the  last 
four  years  before  the  Master,  we  cannot  blame  one  par^ 
more  than  the  other;  the  costs  occasioned  by  the 
mistake  should  not  Ml  on  dtfaer,  and  particularly  not 
on  the  party  who  hali  pointed  it  out 

The  Master  of  the  Bolls  afterwards  mentioned  as  an 
additional  circumstance  in  iayour  of  the  Defendant, 
that,  previous  to  the  exceptions  being  set  down,  the 
Plaintiffi  had  set  down  the  cause  for  further  discussion. 


MOLK 

V. 

SMiTir. 


A  motion  was  now  made  before  the  Lord  Chancellor, 
that  the  Defendant  Smith  might  pay  the  purchase  money 
into  Court,  or  that  an  occupation  rent  might  be  set 
upon  the  estate^  and  a  receiver  appointed.  Affidavits 
were  filed,  stating  that  he  had,  since  he  was  in  pos» 
sessicm,  exercised  various  acts  of  owner^p,  such  as 
cutting  down  trees,  opening  a  quarry,  and  ploughing  up 
land  where  there  had  beat  a  warren. 


March  18. 


(«}  8  Dkh  604. 


(fi)  lb.  750.    2  Cm,  169. 

Mr.  Hart 
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1820.  Mr.  Hart  and  Mr.  Sugden^  in  support  of  the  motion, 

cited  Gibson  v.  Clark^  [a)  and  besides  relying  on  the  con- 
tents of  the  affidavits,  urged  as  a  ground  fin:  accderat- 
ing  the  payment,  that  the  Defendant  had,  while  in  the 
enjoyment  of  the  estate,  studiously  delayed  the  progress 
of  the  cause,  by  withholding,  till  the  last  moment,  the 
objection  to  the  state  of  the  pleadings,  and  by  colluding 
¥dth  Mrs.  Watson^  to  induce  her  to  persist  in  her  chum 
to  dower,  which  it  was  believed  that  she  would  otherwise 
be  willing  to  relinquish  for  an  equivalent. 

Mr.Homef  Mr,  Shadwellf  and  Mr.JPmtot,  for  die 
Defendant,  offered  to  give  up  the  possessiim,  and  to  ac- 
count for  the  rents  received ;  if  these  terms  were  not 
acceded  to,  the  Defendant  was  entide^  to  stuid  upon 
his  contract,  and  to  hold  possessicm  till  the  tide  was 
completed.  The  acts  of  ownership  stated  in  die  affi- 
davit, were  not  of  any  great  ext^it,  and,  as  fiur  as  they 
went,  beneficial  to  the  estate;  not  putting  in  hazard  the 
vendor^s  lien  for  the  purchase-mcmey,  whidi  was  the 
ground  of  the  decision  in  Cutler  v.  Simons,  {b)  They 
denied  any  collusion  between  the  two  Defendants. 

The  Lord  Chancellor  remarked,  that  in  Gibson  v« 
Clarke^  the  purchaser  had  taken  possession  upon  an  un- 
derstanding on  both  sides,  that  the  tide  would  soon  be 
made  out ;  and  desired  the  motion  to  stand  ovier,  to  give? 
the  Plaintifis  an  opportunity  of  establishing  their  asser- 
tion, diat  Mrs.  Watson  was  willing  to  release  her  daim 
upon  terms. 


Msif  so.         The  motion  was  brought  on  again,  when  some  letters 
were  produced,  by  which  it  appeared  that  Mrs.  Watson 

{a)  I  Fe$.  i S. 9(XK  Qi)SMer.lOg. 

had 
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Iiad  expressed  a  willingiless  to  treat  with  tlie  Plnintiffs,  1 820. 
if  a  fair  offer  was  made  her;  but  it  was  not  shewn  tliat  \* " ^ 
any  agreement  had  been  concluded.  v. 

Smith. 


Mr.  ShadweU  now  appeared,  to  consent  on  tlie  part  Augmt  12. 

of  Mrs.  Watson  to  accq^t,  in  lieu  of  her  dower,  such  Consent  of 

counsel  is  to 
equivalent  as  the  Court  might  think  her  entitled  to,  out  be  given  upon 

of  the  purchase-money.     Some  doubt  b^ing  suggested,  ^^^^  ^^"^  ^^ 

whether  this  consent  was  authorised  by  Mrs.  Watson^  the  the  authcn- 

instructions  not  being  given  by  the-  solicitor  she  had  Uj^tru^nf'^ 

formerly  employed,   Mr.  ShadwcU  was  proceeding  to  and,  if  given, 

^  X    ^r  .  !•  1  .    .  .  i«  binding  on 

state  the  nature  of  his  instructions.  the  client. 

The  Lord  Chancellor. 

It  is  for  Mr.  SkadwcU  to  consider  whether  he  is 
authorised  to  give  his  consent  for  the  widow.  If  he 
dpeSf  I  must  act  upon  it;  ai)d  she  will  be  bound  by 
it.  {a) 

The  consent  wajs  then  given,  and  the  order  pro- 
nounced  for  payment  of  the  purchase-money  into 
Court.  (J) 

(a)  In  Buiienoorih  v.  Clapham,  Rolls,  April  20.   1820.,  Whdre  two 
two  counsel  appeared  upon  a  petition,  for  the  same  parties,  g^,^^  y^y 
one  instructed  to  consent,   and  the  otlier  instructed  by  a  different  so- 
different  solicitor   to  oppose  it,   except  on  certain  terms,  licitors,  ap- 
The  Master  of  the  Rolls  directed  the  petition  to  stand  over,  ^'j!^;"^''  * 
and  the  authorities  under  which  the  solicitors  acted  to  be  the  same  party, 
be  verified  by  affidavit ;  and  an  affidavit  was  afterwards  made  the  authority 
by  the  parties,  stating  their  consent  to  the  petition,  and  that  ^^^  directed 
they  had  authorised  the  first  solicitor  to  act  for  them,  upon  to  be  verified 
which  the  order  was  made.  ^y  affidavit. 

{b)  The  cases  upon  the  practice  of  ordering  payment  of  purchase- 
money  into  Court,  arc  collected  by  Mr.  Sugden^  Vend,  and  Purch. 
p.  200.  5th  ediL ;  to  which  may  be  added  Bramley  v.  TVo/,  5  Mad, 
219.     GeU  V.  WaUon,  ib,  325.      Wickhaw  v.  Evered,  4  Mad,  .W. 

Vol.  I.  X  X 
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indemnify  liim  from  costs.  The  Court  there  refused  to 
strike  out  the  name,  on  account  of  the  part/s  laches ;  a 
ground  not  applicable  to  this  case,  where  the  motion 
has  been  made  at  the  earliest  opportunity. 

Mr.  SpencBy  for  the  other  Plaintiffs,  stated  that  there 
had  not  been  time  to  communicate  with  the  solicitor; 
who  was  in  the  country. 

Mr.  Lynchj  for  the  Defendant,  submitted,  that  if  any 
order  was  made,  he  must,  at  all  events,  have  his  remedy 
against  the  Plaintiff  Jones  for  costs. 

TTie  Lord  Chancellor. 

I  am  afSraid  you  must ;  but  it  is  clear,  tliat  unless  the 
solicitor  can  show  that  he  had  authority  from  Uie  Plain- 
tiff, he  must  pay  the  costs.  Let  the  motion  stand  over, 
to  give  him  an  opportunity  of  making  an  affidavit,  (a) 


No  affidavit  was  made,  and  the  motion  was  after- 
wards heard  before  His  Lordship,  in  private,  during 
the  vacation ;  the  following  order  was  made : 

His  Lordship  dotli  order  that  the  said  G.  />•  B.  do 
forthwith  pay  to  the  Defendant  the  costs  which  are 
already  ordered  to  be  paid  by  the  Plaintiflfe  to  the  De- 
fendant; and  it  is  ordered  that  he  do  also  pay  to  the 
Plaintiff  J.  Jones^  his  costs  of  this  application,  to  be 
taxed,  8fc.  as  between  attorney  and  client;  but  this  is 
not  to  include  any  costs  of  this  application  which  the 
Plaintiff  J.  J.  may  pay  to  the  Defendant ;  and  in  case 
the  Plaintiff  J. «/.  shall  have  been  compelled,  or  shall 
be  compelled,  to  pay  to  the  Defendant  the  costs  ordered 


(a)  See  Wilton  v,  IViUon,  ante,  p.  4/i7. 

Xx  2 
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1820.       to  be  paid  as  aforesaid  before  the  Defendant  shall  hare 
received  the  same  from  the  said  G.  D.  B^   then  it  is 
ordered  that  the  said  G.  D.  B.  do  re-pay  to  the  Plaintiff 
t/.  J.  all  such  costs  as  the  smd  Plaintiff  J.  J.  shall  so 
pay  to  the  Defendant,  and  all  costs  which  the  Plaintiff 
J.  J.  shall  be  put  to  by  reason  of  the  said  G.  D.  B.  not 
having  made  such  payment  as  aforesaid  to  the  said  De- 
fendant before  the  said  Plaintiff  «7.  J.  was  called  upon  to 
pay  the  same,  all  such  costs  to  be  taxed,  4'^.  as  between 
attorney  and  client.     And  it  is  ordered  that  the  said 
Plaintiff  J.  J.  do  pay  to  the  Defendant  his  costs  of  this 
application,  to  be  taxed,  4t*    And  in  case  the  Plaintiff 
J*  J*  shall  mean  to  insist  that  the  said  G.  2>.  B*  ought 
to  exonerate  him  also  from  those  costs,  in  that  case  His 
Lordship  doth  reserve  the  consideration  whether  the 
said  G.  JD.  B*  ought  to  re-pay  tiie  Plaintiff  those  costs, 
till  the  first  seal  before  Michaelmas  term  next.    And  the 
said  G.  D.  jB.  is  to  be  at  liberty  to  make  any  iqpplication 
as  to  the  costs  already  taxed  as  a^inst  the  other  Plain- 
tiffs, as  he  shall  be  advised. 

Reg.  Lib.  B.  1819.  fo.  1885. 
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ABATEMENT. 
When  husband  and  wife  are  defend- 
antSy  and  by  the  death  of  the 
husband  a  new  interest  arises  to 
thewife^  the  suit  becomes  defective, 
a  supplemental  bill  is  necessary, 
and  she  is  not  bound  by  the  answer 
put  in  during  the  coverture. 

Page  665 

ADVOWSON. 

1 .  A  grant  from  the  crown  of  an  ad- 
vowson,  (excepted  in  a  former  grant 
under  general  words,)  will  be  pre- 
sumed after  a  possession  evidenced 
by  title  deeds  for  ISS  years,  and 
three  presentations.  159 

2.  Whedier  the  nitttum  tetnpus  act, 
9  G.  S.  c.  16.,  applies  to  advowsons, 
Qu.  Ibid. 

AFFIDAVIT. 
1  •  Affidavit  sworn  before  a  baron  of 


the  excliequer  in  Scotland,  ad** 
roitted  to  be  read.  Pog^  296 

2  In  moving  for  an  injunction  after 
answer,  affidavits  filed  after  the 
answer  may  be  read  in  suf^ort  of 
allegations  in  the  bill,  which  are  not 
noticed  by  the  answer.  298 

$m  Affidavits  in  support  of  a  motion, 
which  the  plaintiff  is  prevented 
from  making,  may  be  read,  if  the 
answer  is  not  filed  until  the  day  for 
which  the  notice  is  given.  Semb.  589 

See  Evidence,  5.  —  PbacticSi  5. 


AGENT. 
1.  An  agent  employed  to  sell  an 
estate  secretly  buys  it  himself,  in 
the  name  of  a  trustee,  whom  he 
represents  to  his  employer  to  be 
the  real  purchaser.  He  cannot 
call  for  an  execution  of  the  trust, 
until  the  transaction  is  confirmed 
by  the  vendor.  2M 
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2.  Agent  acting  gratuitously,  charged 
with  loss  arising  from  failure  of  his 
bankers,  having  paid  in  the  money 
to  his  own  account.  Page  24 1 

8.  Agent  depositing  money  with  a 
banker  to  his  own  account,  cannot 
relieve  himself  from  liability,  by 
informing  his  principal  of  the  pay- 
ment, without  a  correct  specific- 
ation of  the  particulars.  Ibid. 

4.  Trustees,  agents,  &c.,  are  ex- 
pected to  take  the  same  care  of  Uie 
trust  funds,  as  a  reasonable  atten- 
tion to  their  own  affairs  would 
dictate  to  them  to  take  of  their  own 
property.  Ibid. 

Sic  Intbrsst,  2.  •»  Statute  of 
Frauds.  —  Vendor    and    Pur- 

Ctf  A$BR»  S. 

AMENDMENT. 

Haintiff  amending  without  requiring 
a  further  answer,  should  call  on 
|he  defendant  for  his  office  copy, 
to  be  amended :  but  when,  though 
he  neglected  this^  the  defendant 

'  waa  otherwise  apprised  that  an 
amaadmeat  bad  been  made,  but 
permiued  tba  cause  to  come  to  a 
hearing,  held  that  he  could  not  then 
object.  204 

^e  Practice,  11. 

ANNUITY. 
1.  Specific  perfbrmance  of  aa  agree- 
neat  for  tha  sale  of  an  annuity,  to 
ccnameace  froni  the  date  of  th^ 
agreenMut,  and  to  cootiaue  for 
tiarae  Kret,  to  be  named  by  the 
giantee  decreed,  where,  the  Uves 
had  not  been  named,  the  delay 


having  been    occasioned    by   the 
grantor.  P^g^  896 

2.  Where  a  trustee  ofa  term  of  years, 
upon  the  usual  trusts  for  securing 
annuities,  has  taken  possession  of 
the  estates  under  the  trusts,  the 
Court,  although  all  arrears  of  the 
annuities  may  aflerwarda  be  paid, 
will  not  order  possession  to  be 
given  up  to  the  grantor,  except 
upon  such  terms  as  will  enable  the 
trustee  to  resume  it,  and  to  receive 
the  rents  the  moment  the  annuities 
are  again  in  arrear.  629 

ANSWER. 
The  answer  of  a  peer  on  his  protest- 
ation of  honour,  may  be  read  ob 
the  question  of  costs.  524 

APPEAL. 

1.  Pending  an  appeal  from  the  Rolb, 
an  application  to  stay  further  pro- 
ceedmgs,  or  to  stay  a  final  decree, 
must  be  made  to  the  Lord  Chan- 
cellor. 48 

2.  Pending  an  appeal  from  an  order 
overruling  a  demurrer,  the  Court 
will  stay  proceedings  for  enforcing 
an  answer,  where  answering  would 
render  the  appeal  useless.         636 

APPORTIONMENT. 
1.  Landlord  contracting  to  sell  part 
of  the  demised  estate,  with  aa  ap- 
portionment of  a  specific  amount, 
part  of  the  rent  reserved  for  the 
whole  estate,  can  make  a  good  title 
to  it  without  tlie  consent  of  the 
tenant.  181 
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2.  Cade  dent  to  a  court  of  law,  on  the 
question,  whether  the  landlord  on 
a  sale  of  a  part  of  the  demised  pre- 
mises, can  apportion  the  rent,  so 
ad  to  give  the  purchaser  the  same 
remedies  for  the  recovery  of  it,  as 
if  it  had  been  apportioned  by  a 
Jury.  Pag^  426 

ARBITRATION. 

1.  Injunction  to  restrain  the  exercise 
of  a  power  of  sale  given  to  secure 
a  balance  to  be  ascertained  by  an 
arbitrator  refused,  although  the 
award  was  made  after  the  plaintiff 
had  executed  a  deed  for  the  pur- 
pose of  revoking  his  authority. 

505 

2.  Objection  to  appointment  of  arbi- 
trator waived  by  attending  him. 

511 

3.  Revocation  of  the  authority  of  an 
arbitrator,  the  submission  to  whose 
award  has  been  made  a  rule  of 
court,  is  a  contempt.  Ibid. 

4f.  Revocation  of  a  submission  may, 
under  circumstances,  though  good 
at  hw,  be  bad  in  equity.  512 

5.  One  party  having  inefectually  at- 
tempted to  revpke  his  submission, 
and  refused  to  attend,  the  arbi- 
trator may  proceed  ex  parte,  with- 
out giving  him  notice.  Semb.  Ibid. 

ASSIGNMENT. 
See  Bf LL  OF  Exchange. 

ATTACHMENT. 
See  PaACTiCK,  23. 


BANKRUPT. 

1.  Attendance  of  petitioning  creditor 
at  the  opening  of  the  commission^ 
not  dispensed  with  on  the  ground 
of  inconvenience  to  himself. 

Page  240 

2«  The  drawing  of  lots  as  directed  in 
the  order  in  bankruptcy  of  the  29th 
December  1806,  only  applied  to 
those  cases,  where  both  parties  are 
at  the  time  prepared  to .  issue  a 
commissipn  forthwith.  Where  ond 
party,  therefore,  was  not  prepared 
to  certify  respecting  the  intended 
commissioners,  as  required  by  the 
order  of  the  25th  Jult/  1813,  the 
other  was  held  entitled  to  the  com- 
mission. 293 

3.  Under  a  commission  of  bankruptcy 
against  two  partners,  ships  regis- 
tered in  the  name  of  one  of  them, 
but  in  the  ordering  and  disposition 
of  both,  form  part  of  the  joint 
estate.  378 

4*  Application  by  a  creditor  whose 
debt  exceeded  the  whole  amount 
of  the  other  debts,  and  who  held 
In  his  hands  goods  of  the  bankrupt 
taken  in  execution  shortly  before 
the  commission  issued,  to  be  al- 
lowed to  prove  the  difference  be- 
tween the  debt  and  the  value  of 
the  goods,  refused.  423 

5.  Assignees  ordered  to  indorse  a  bill, 
which  the  bankrupt  b^re  his 
bankruptcy  had  transferred  to  the 
petitioner  for  a  valuable  consider- 
ation, but  without  indorsement; 
the  indorsement  to  be  special,  so  as 
Xx  4 
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» compelled.  Qu- 
Page  063 

'SuFFtlCAVIT. — 
■CUABER,  12. 


CHAKGE. 
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1  furniBhed 

the  as- 

t  the  ship's 

retain  a 

r  the  pur- 
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.  And 
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CAPITAL. 

See  Partner,  %  3. 


CASE. 

1.  Courts  of  law  will  not  aoswer 
speculative  questions ;  and  there- 
fore a  coBC  must  state  convey- 
ances, &c.  that  may  raise  the 
question.  Ptge  426 

2.  A  case  sent  for  the  opinion  of  a 
court  of  law,  must  be  signed  by 
counsel  on  each  side  ;  and  if  cither 
side  refuse  to  sign,  they  are  under- 
stood to  waive  the  benefit  of  it. 

Ibid. 

CHARITY. 

1.  Charity  estate  given  for  the  main- 
tenance of  ten  decayed  liousc' 
holders,  applied  to  the  poor  of  the 
parish  generally ;  whether  a  breacli 
of  trust,  if  among  the  poor  main- 
tained, there  have  been  as  many  as 
ten  who  would  have  been  proper 
objects  of  the  charity.     Qu.        70 

2.  Trustees  of  a  charity  are  never 
appointed  by  the  Court  without  a 
reference,  though  the  amount  of 
the  fund  be  extremely  small.     229 

S.  The  founder  of  a  charity  having 
named  as  trustees  the  occupiers  of 
certain  annual  offices,  other  trus- 
tees appointed  by  the  Court  to 
hold  the  funds,  the  selection  of  Ihe 
objects  being  lef^  to  those  ap- 
pointed by  the  founder.  297 

i.  An  order  upon  a  petition  for  the 
relief  of  u  charity  under  the  stat. 
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to  secure  the  assignees  from  per- 1 
sonal  liability.  Pt^gc  428 

6.  Assignees  not  restrained  from 
bringing  a  second  action,  (having 
been  nonsuited  in  the  first,)  for  the 
recovery  of  certain  sums  from  a 
creditor  who  had  given  credit  for 
them  in  his  account,  and  had  proved 
for  the  balance.  467 

?•  The  general  rule,  however,  is,  that 
they  must  proceed  by  petition,  if 
the  creditor  has  proved.  Ibid. 

8.  If  a  creditor  has  proved,  it  gives 
the  Court  a  jurisdiction,  quite  dif- 
ferent from  that  which  it  is  autho- 
rized to  exercise  where  there  has 
been  no  proof.  Ibid. 

9.  Joint  creditors  who  have  taken 
joint  effects  in  execution,  subse- 
quently to  an  act  of  bankruptcy  by 
one  of  the  partners,  cannot  retain 
them  against  the  assignees  under  a 
separate  commission  afterwards 
issued,  by  another  joint  creditor 
against  that  partner.  605 


BARON  AND  FEME.  ^ 

I .  Payment  of  a  sum  of  money  under 
200^.9  to  the  husband  in  right  of 
the  wife,  ordered,  notwithstanding 
a  suggestion  that  the  petition  had 
not  her  concurrence.  69 

Injunction  to  restrain  husband  from 
preventing  his  wife's  solicitor  and 
friends  from  having  access  to  her, 
she  being  confined  by  dangerous 
illness  in  liis  house,  to  enable  her 
to  execute  a  deed  of  appointment 
under  a  power  in  her  marriage 
settlement,   refused,   it  not  being 


proved  that  she  had  given  instruct 
tiohs  for  such  a  deed.         Pag^  M 

3.  Whether  under  any  circumstances 
such  an  injunction  would  be  grant- 
ed. Ibid. 

4«  Trustee  of  a  settlement  not  en- 
titled, by  an  agreement  with  the 
husband  before  the  marriage,  to  a 
lien  on  the  fund,  settled  to  the 
separate  use  of  the  wife,  with  re- 
mainder to  the  survivor,  in  opposi- 
tion to  a  joint  appointment  made 
by  them,  under  a  power  reserved 
to  them  in  the  settlement.  107 

5.  A  fund  in  Court  belonging  to  the 
wife,  being  assigned  by  the  hus- 
band, an  order  was  made,  the  m(e 
being  examined,  and  consenting, 
that  part  should  be  transferred  to 
the  assignee,  and  that  the  interest 
of  the  other  part  should  be  paid  to 
the  separate  use  of  the  wife :  with 
liberty  for  the  persons  entitled  to 
apply  on  her  death.  She  died, 
having  survived  her  husband*  Held 
that  the  assignee  was  not  entitled . 
to  tlie  other  part.  Vl*l 

6.  Voluntary  assignment  by  husband 
of  a  fund  in  court  belonging  to  the 
wife,  will  not  bar  her  right  by  sur- 
vivorship. Ibid. 

7.  A  settlement  made  under  the  di- 
rections of  the  court,  ought  to 
provide  for  the  children  as  weU  as 
for  the  mother;  but  when  that 
has  been  omitted,  and  the  order 
acquiesced  in  for  a  long  time,  it 
will  not  be  supplied.  479 

8.  An  attendant  term  having  become 
vested  in  the  wife  of  the  owner  of 
the  inheritance,  as  representative 
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of  the  trustee,  whether  an  assign- 
ment of  it  to  a  purchaser  to  pre- 
vent dower  can  be  compelled.  Qu* 

Page  665 
See  Abatement. — Supplicavit. — 
Vendor  and  Purchaser,  12. 

BILL. 
See  Party,  1,  2.  —  Jurisdiction, 
1,2. 

BILL  OF  EXCHANGE. 

Under  an  assignment  of  a  ship,  and 
her  present  and  future  cargo, 
freight  and  earnings,  by  the  owner, 
for  securing  to  the  assignees  all 
monies  which  they  had  advanced 
or  might  become  liable  to  pay,  on 
account  of  the  vessel  and  her 
cargo,  which  they  had  furnished 
the  means  of  purchasing ;  the  as- 
signees, who  were  also  the  ship's 
agents,  held  entitled  to  retain  a 
bill  which  was  given  for  the  pur- 
chase of  part  of  the  homeward 
cargo,  and  was  remitted,  but  not 
indorsed,  to  them  by  the  owner ; 
notwithstanding  he  denied  that  it 
was  remitted  in  payment,  and 
stated  that  they  had  not  paid, 
and,  contrary  to  an  express  under- 
standing, had  left  him  personally 
liable  to  some  of  the  debts  incur- 
red in  fitting  out  the  vessel.  And 
an  injunction  which  had  been  ob- 
tained by  the  assignees,  restraining 
an  action  of  trover  for  the  bill, 
was  continued  until  the  hearing* 

526 

See  Bankrupt,  5. 


CAPITAL. 
See  Partner,  2,  S. 


CASE. 

1.  Courts  of  law  will  not  answer 
speculative  questions ;  and  there- 
fore a  case  must  state  convey- 
ances, &c.  that  may  raise  the 
question.  Pf^g^  ^^ 

2.  A  case  sent  for  the  opinion  of  a 
court  of  law,  must  be  signed  by 
counsel  on  each  side ;  and  if  either 
side  refuse  to  sign,  they  are  under- 
stood to  waive  the  benefit  of  it* 

Ibid. 

CHARITY. 

1.  Charity  estate  given  for  the  main- 
tenance of  ten  decayed  house- 
holders, applied  to  the  poor  of  the 
parish  generally ;  whether  a  breach 
of  trust,  if  among  the  poor  main- 
tained, there  have  been  as  many  as 
ten  who  would  have  been  proper 
objects  of  the  charity.     Qju.        70 

2.  Trustees  of  a  charity  are  never 
appointed  by  the  Court  without  a 
reference,  though  the  amount  of 
the  fund  be  extremely  small.    229 

S.  The  founder  of  a  charity  having 
named  as  trustees  the  occupiers  of 
certain  annual  offices,  other  trus- 
tees appointed  by  the  Court  to 
hold  the  funds,  the  selection  of  the 
objects  being  left  to  those  i^ 
pointed  by  the  founder.  297 

4.  An  order  upon  a  petition  for  the 
relief  of  a  charity  under  the  stat. 


■^» 


682 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


52  Geo.S.  c.lOl.,  which  has  not  been 
signed  by  the  Attorney  or  Solicitor- 
general  is  a  nullity.  P^ge  SOS 

S*  When  an  information  and  petition 
under  the  above  act  are  proceed- 
ing together,  and  include  the  same, 
or  part  of  the  same  objects,  the 

•  Court  will  refer  it  to  the  Attorney- 
Greoerai  to  consider  which  should 
proceed.  Ibid. 

See  Pabish. 


See  Will. 


CODICIL. 


COMMISSION  TO  ASCERTAIN 
BOUNDARIES. 

A  termor  having  by  himself  or  his 
under-tenants,  suffered  the  bounda- 
ries between  the  demised  premises 
and  contiguous  lands  of  his  own  to 
become  confused,  not  entitled  afler 
the  expiration  of  the  term,  to  a 
commission  to  ascertain  them,  in 
oppodtioQ  to  the  assignee  of  the 
lenor,  who  then  entered  and  had 
since  continued  in  possession  of 
both;  it  not  being  shewn  that 
such   possession    was    improperly 

.    obtained.  ifB4f 

CONSENT. 
See  CoinrsxL. 

CONSIGNEE. 
Principle  on  which  mortgagee  of  a 
Wett  India  estate  is  allowed  to 
■tipulate  for  the  consignments.  261 

AeCoVSNAHT,  1>2.— P]IACTICB»2. 

CONTEMPT. 
See  Arbitration,  3. 


CONTRACT. 

1.  Party  obtaining  an  agreemenl  by 
a  partial  misrepresentation,  not  en- 
titled  to  a  specific  performance, 
on  waiving  the  part  affected  by  the 
misrepresentation.  Poge  1 12 

2.  The  efiect  of  partial  misrepresent- 
ation is  not  to  alter  or  modify  the 
agreement  pro  tanto,  but  to  de- 
stroy it  entirely,  and  to  operate  as 
a  personal  bar  to  the  party  who 

has  practised  it.  Ibid. 

S.  Merely  undertaking  to  deliver  an 
abstract  and  possession  at  a  par- 
ticular time,  does  not  make  it  of 
the  essence  of  a  contract.         419 

4f.  The  motives  inducing  a  party  to 
enter  into  a  contract,  not  to  be 
considered  unless  expressed  in  the 
contract  itself.  422 

5.  A.  agrees  verbally  to  sell  an  estate 
to  B.;  he  afterwards  agrees  in 
writing  to  sell  it  to  C;  and  then 
conveys  it  to  B.  in  pursuance  of 
the  first  contract ;  B.  having  notice 
of  the  second.  SemUe,  C»  cannot 
call  on  B.  for  a  conveyance.     524 

6«  A  person  agreeing  to  purchase  the 
right  and  interest  of  another,  onder 
a  contract  for  a  lease,  with  full 
notice  of  the  nature  of  it,  cannot 
object  to  the  payment  of  the  con- 
sideration, either  on  the  ground 
that  such  contract  la  not  binding 
on  the  other  par^  to  it,  or  finr  want 
of  title.    .  576 

See  Annuity,  1.— Specific  Paa- 

FORMANCX,  2.4. 

COPYHOLD. 
1.  On  a  bill  to  be  admitted  to  a 
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copyhold  for  the  purpose  of  trying 
the  right  to  ity  the  Court  will  not 
interfere  when  the  plaintifP  is  bar- 
red by  the  statute  of  limitations,  or 
where  he  does  not  shew  a  primd 
Jade  title,  with  a  reasonable  pros- 
pect of  success.  Page  532 

2.  The  heir  of  a  copyholder  may 
accept  enfranchisement  before  ad- 
mittance. 611 

3.  Whether  the  surrenderee  or  de- 
Tisee  of  copyhold  lands  can  accept 
enfranchisement  before  admittance. 
Qu.  Ibid, 

4.  After  long  enjoyment  under  an 
admittance  to  a  copyhold,  a  previ- 
ous surrmider  (not  entered  on  the 
Rolls)  may  be  presumed.     Setnble, 

Ibid. 
See  Evidence^  8. 

COPYRIGHT. 
l$ee  Injuhctiom,  6, 7. 


CORONER. 
1»  Confinement  in  prison,  out  of  the 
county,  18  a  sufficient  ground  for 
the  removal  of  a  coroner  from  his 
office,  although  during  his  absence 
.  another  coroner  of  the  same 
county  has  performed  his  duties. 

451 

2.  The  Great  Seal  has  power  inde- 
pendently of  the  statute  25  Geo.  2. 
c.  29»  to  remove  coroners  from 
tfaebr  office  for  ne^ct  of  duty. 

Ibid. 

3.  Kofkice  to  a  coroner  of  ^  petition 
.  Ibihis  removal  is  not  necessary. 

Ibid. 
4  The  practice  i&  to  i»ue  the  writs 


de  coronaiore  esonerando^  and  de 
coronatore  eligendoy  at  the  same 
time ;  the  latter  Is  dated  last,  but 
it  is  not  irregular  to  execute  it 
before  a  return,  is  made  to  the 
former.  Page^i 

COSTS. 
See  Answer. — Specific  Perform- 
ance, 1.  S.  5.  —  Lunatic,  I. — 
Mortgage,  1. —  Practice,  4. 
7.  15.  22.  —  Solicitor  and 
Client,  1,  2,  3. 

COUNSEL. 

1.  Consent  of  counsel  is  to  be  given 
upon  their  own  conception  of  the 
authenticity  of  their  instructions, 
and  if  given  is  binding  on  the 
client.  673 

2.  Where  two  counsel,  instructed  by 
different  solicitorSf  appeared  upon 
a  petition  for  the  same  party,  the 
authority  of  the  solicitors  directed 
to  be  verified  by  affidavit.  673 

^^  Issue,  1. 

COVENANT. 

1 .  Merchants  in  England  agreeing  to 
become  sureties  for  a  West  India 
planter,  on  being  secured  by  a 
conveyance  of  his  plantation  in 
trust,  with  a  covenant  that  they 
should  be  continued  as  ccmsignees 
till  the  expiration  of  five  years 
afler  the  reimbursement  of  what 
they  might  advance,  held  entitled 
to  the  benefit  of  this  covenant.  255 

2.  Whether  a  covenant  to  contmue 
a  mortgagee  as  consignee  after 
payment  of  the  debt  is  valid*  Qu. 

lUd. 


3 
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of  A,j  and  for  want  of  such 
to  the  me  of  J?.  Sc«^.  A. 
an  esute  for  life. 


DEMURRER. 


S.  A  bond  for  th9  perfolmance  of  a  I 
covenant  to  pay  an  annoity  until  a  j 
person  should  be  in  the  enjoynent  I 
of  a  benefice  which  he  might  hold 
during  his  life,  of  tbe  yearly  value 
of  GOQ^  held  to  be  satisfied  by  his 
inductioQ  to  a  living  of  that  value,   See  Appeal,  2. 
accouipanied  with  a  hood  to  re-' 
sign  in  fiivour  of  either  of  two  sons! 
of  the  patron,  when  qualified  to;  DEVISE. 

take  it;  but  liberty  was  given  to  i  1.  Direction  that  all  tertj 

take  tbe  opinion  of  a  court  of  law.!     shall  share  eqoallj  in  aD  his 

Page  260      perty,  gives  then  the  leal 


CROWN. 
ADvowaox. 


PMgeSS2 


m 

2.  An  estate  which  the 

to  sell, 
ofaDhkrail 
to 


189 


lieid  w 


to  id. 


>      DECREE.  is.  Devise  of  copyhold 

Ibr  tithes  declared  to  be  with-  legal  estate  bei^ 
prcjndice  to  the  right,  where*  my  son  ILW.G^  to  be 
party  appears  to  have  fiuledj  upon  his  anale  heiis; 
in  ertabfishii^  a  modus,  by  mis-j  such  to  peas  to  his  next 
managing  his  suit.  9^     and  so  on  firom  brother  to 


49> 

the 
"To 


the 


&r  Pkactics»  7,  S.  12. 

DEED. 

1.  LiinitatioB  in  a  deed  of  pwianal 
prupqty    to  the    executors,    ad- 
minatiaton»    and  aangw  of  J.,- 
after  tibe  deadi  of  B.  and  C,  does) 
wK  fial  by  the  death  of  B.  and  c)  ^ 
in  the  fifetime  of  J.  381; 

2.  Whether,  in  diat  event,  A»  is  en- 
tided  to  take.     Qm.  lUd. 

S.  Sarrendcr  of  copyhold  to  the  we 
of  sttRCBdoor  lor' fifie^  renainder 
t»  the  ine  of  J.  fiir  life,  remKider|3. 
to  the  use  of  the  child  or  chiUiCD 


allowing  250QIL  to  be 
the  estates    lor    bmt^ 


Qm.    The  point 


and  if  the  y 

enate  tail  in  JL  IT.  C. 

too    ^"f^f^l  t» 

to  take  the 


title. 
Xo 


wills. 


and 
except  that  the 


which   does   not   bekng    to  die 


of  the 
had  dK  legal 
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make   no  difference  in  the  con- 
struction of  a  devise*       Pf^g^  573 

6.  Power  to  charge  portions  not  in- 
consistent with  an  estate  tail.    575 

7.  Under  a  devise  of  all  the  residue 
of  the  testator's  estate  and  effects 
whatsoever  and  wheresoever,  of 
what  nature  or  kind  soever,  to 
trustees,  upon  trusts  applicable 
only  to  personal  prbperty,  held 
that  the  real  estate  passed  with  a 
resulting  trust  for  the  heir.       583 


DISMISSION. 

A  bill  cannot  be  dismissed  by  agree- 
ment of  the  parties ;  some  step  in 
Court  must  be  taken  for  that  pur- 
pose. 345 

See  Practice,  10. 


EAST  INDIES. 
Lands  in  the  East  Indies  held  by  a 
tenure  of  the  nature  of  fee-simple, 
do  not  pass  by  an  unattested  will, 
but  descend  to  the  person  who 
would  be  heir  at  law  in  England. 

22 


ELECTION. 

A,  by  an  unattested  will,  devised 
lands  to  B* ;  B,  receives  the  rents, 
and  by  a  will  also  unattested,  gives 
the  lands,  together  with  a  legacy, 
to  the  heir  at  law  of  A.  The  heir 
may  receive  the  legacy,  and  also 
call  for  an  account  of  the  rents 
received  by  B,  22 

See  Practice,  17. 


ENFRANCHISEMENT. 
See  Copyhold,  2,  3. 

EVIDENCE. 

1.  Rector's  books  not  to  be  proved 
vivd  voccy  and  leave  to  put  off  the 
cause  in  order  to  prove  them  by 
interrogatories,  refused.       Pt^e  9 

2.  A  defendant  insisting  on  a  modus 
as  an  outner,  must  prove  himself 
to  have  been  such  at. the  time  his 
lands  became  titheable ;  his  being 
so  described  in  the  bill,  not  suffi- 
cient. Ibid* 

3.  On  an  enquiry  into  very  remote 
transactions,  accounts  kept  by  a 
deceased  party  at  the  time,  di- 
rected to  be  taken  m  primdjacie 
evidence,  throwing  on  the  other 
side  the  onus  of  impeaching  them. 

65 
4*.  Money  ordered  to  be  paid  under 
a  power  of  attorney  executed  in 
North  America,  attested  by  a 
notary  public,  and  verified  by  the 
secretary  of  state  of  that  country. 

1?0 

5.  Affidavit  of  the  execution  of  an 
instrument  made  before  the  mayor 
of  a  foreign  town^  not  received 
without  evidence  of  his  holding 
that  situation.  Ibid. 

6.  A  bill  of  sale  having  been  exe« 
cuted  by  a  testator,  and  subse- 
quently delivered  to  ^.,  on  a 
question  whether  it  was  intended 
as  a  ^ft,  an  entry  in  the  testator's 
book,  made  between  the  period  of 
the  execution  and  the  delivery,  is 
admissible  evidence.  234 

7.  Entry  of  birth  of  a  Dissenter's 
child  in  a  register  kept  for  that 
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purpose,  at  t  paMic  library,  not 

evidence.  P^^  ^BS 

%.  Probate  of  a  will  not  evidence 

that  copyholds  pass  by  it*         570 


EXECUTOR. 

1«  Executors  charged  with  interest 
on  the  balances,  though  not  prayed 
by  the  bill.  39 

2.  Where  there  is  a  sufficiency  of 
assets  for  payment  of  debts,  exe- 
cutors may  pay  simple  contract 
debts  not  bearing  interest  before 
specialty  debts  bearing  interest,  if 
not  objected  to  by  the  specialty 
creditors ;  and  the  legatees  are  not 
at  liberty  to  complain  of  the  order 
of  payment.  Ibid, 

d.  Executor  paying  to  creditors  more 
than  the  value  of  his  testator's  per- 
sonal assets,  acquires  an  absolute 
right  to  them.  64 

4t.  Executor  directed  to  lay  out  the 
testator's  personalty  in  the  funds ; 
unnecessarily   selling    out    stock, 

.  keeping  large  balances  in  his  hands, 
and  resisting  payment  of  debts  by 
a  false  pretence  of  outstanding  de- 
mands, charged  with  5  per  cent. 
interek  and  costs;  but  the  Court 
refused  to  make  re^  in  the  ac- 
count. 586 

Ses  iMTsmxsT,  2. 


FRAUD. 

If  a  person  be  firaudulently  prevented 
from  doing  any  act,  it  will  in  equity 


be  considered  as  if  tlie  act  had 
been  done.  P^g^  ^ 

See  Contract,  1,2. 


GOODWILL. 
The  Court  will  not  execute  a  con- 
tract for  the  sale  of  a  goodwill,  but 
will  leave  the  parties  to  law.     576 

GUARDIAN. 

1.  Persons  nominated  by  a  testator 
to  be  guardians  of  his  natural 
children,  and  consenting  to  under- 
take the  guardianship  appointed 
without  a  reference.  106 

2.  Guardian  not  to  be  appointed  with- 
out a  reference,  when  the  in£Euit*s 
property  amounts  to  150L  per  an- 
num. d95 


HEIR. 
S^e  East  Indi£s.  —  Election. 


INFANT. 
See  Guardian. — Maintenance. — 
Practice,  20. 

INFORMATION. 

Information  amended  without  the 
sanction  of  the  Attorney  General 
ordered  to  be  taken  off  the  file, 
with  costs.  254 

See  Charity,  5. 

INJUNCTION. 
1.  Whether  af\er  a  decree  for  ad- 
ministration  of  assets,  a  legatee 
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will  be  restrained,  oq  motion,  from 
suing  for  his  legacy.  Qu.  Page  229 

%  Whether  one  court  of  equity  will 
prevent  a  party  from  suing  in  an- 
other court  of  equity.  Ibi(L 

S.  Injunction  to  stay  execution 
granted  before  appearance,  against 
Defendants  to  a  bill  of  revivor, 
executors  of  the  original  Defend- 
ant, on  the  merits  disclosed  by  the 
answer,  and  an  affidavit  of  personal 
service  of  the  notice  of  motion. 

290 

4.  If  a  person  is  refused,  at  a  fair  or 
market,  the  accommodation  to 
which  he  is  entitled,  a  court  of 
equity  cannot  interfere  by  in- 
junction.    Semble.  373 

5.  The  common  injunction  to  stay 
proceedings  at  law,  does  not  ex- 
tend to  distress  for  rent.  392 

6.  Injunction  to  restrain  a  Defendant 
from  communicating  certain  re- 
cipes for  medicines  and  vending 
them  granted,  on  the  ground  that 
he  had  obtained  a  knowledge  of 
the  mode  of  preparing  them  by  a 
breach  of  trust.  394* 

7.  Injunction  granted  to  restrain  the 
performance  of  a  comedy,  the 
copjrright  of  which  had  been  sold 
by  the  author,  and  had  been  after- 
wards assigned  by  writing  to  the 
Plaintifi,  although  it  did  not  ap- 
pear whether  the  original  assign- 
ment was  in  writing.  481 

8.  A  mortgagee  is  entitled  to  an  in- 
junction to  restrain  a  mortgagor 
in  possession  from  cutting  down 
timber,  if  the  land,  without  it»  is 
a  scanty  security.    It  may  be  ex- 


tended to  cutting  down  underwood 
contrary  to  the  usual  course  of 
husbandly,  but  not  to  underwood 
generally,  although  the  mortgagor 
ig  insolvent.  P^^g^  581 

9.  A  party  bringing  an  action  at  law 
for  damages,  in  consequence  of 
having  been  arrested  on  an  attach- 
ment, which,  on  liis  application, 
has  been  set  aside  for  irregularity, 
will  be  restrained  from  proceeding 
in  it,  but  without  prejudice  to  any 
appb'cation  he  may  be  advised  to 
make  to  the  Court  for  compen* 
sation.  63S 

See  Affidavit,  2;  3.  —  Arbitra- 
tion, 1.^- Baron  anp  Feme, 
2.  —  Practice,  7.  13,  14.  — 
Waste,  1,  2,  3. 

INTEREST. 

1.  Interest  not  to  be  allowed  upon 
the  interest  of  a  bond  debt,  com- 
puted in  a  report.  39 

2.  The  first  duty  of  an  agent,  re- 
ceiver, trustee,  or  executor,  is  to 
be  Constantly  ready  with  his  ac- 
counts,, and  neglect  in  this  is  a 
ground  for  charging  him  with 
interest.  135 

See  Executor,  1,  2. 4.  — -  Trustee, 
2,3,4,5.  —  Vendor  and  Pur- 
chaser, 4. 

INTRUStON,  WRIT  OF. 

In  a  writ  of  intrusion  by  a  remainder- 
man, or  reversioner  after  a  life 
estate,  the  demandant  must  al- 
lege and  count  upon  an  actual 
seisin,  by  the  person  creating  the 
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life  estate  taking  the  esplees ;  and 
the  fifty  years  allowed  by  statute 
S2  Hen.  8.  c.  2. «.  2.  for  bringing  the 
writ  is  reckoned  from  that  seisin, 
and  not  from  the  death  of  the 
tenant  for  life,  or  the  commence- 
ment of  the  adyerse  possession. 

Page  532 

ISSUE. 

1.  The  probable  absence  of  counsel 
is  a  sufficient  ground  for  postpon- 
ing the  trial  of  an  issue.  225 

2.  The  practice  in  the  Exchequer, 
permitting  the  Plaintiff  in  an  issue 
to  make  default  once  at  the  trial, 
does  not  prevail  in  Chancery.  226 


JURISDICTION. 

1.  Where  tlie  vendor  of  a  share  in  a 
ship  has  executed  a  bill  of  sale, 
and  a  receipt  for  the  purchase- 
money,  without  its  being  in  fact 
paid,  a  court  of  equity  will  give 
relief  as  well  as  discovery.        234 

2.  A  company  is  established  by  act 
of  Parliament  for  supplying  the 
inhabitants  of  several  districts  with 
water  at  such  terms  as  they 
should  mutually  agree  upon ;  and  I 
a  subsequent  act  provides  that  the 
company  shall  only  demand  reason- 
able sums. 

Held  that  a  court  of  equity  has 
no  jurisdiction  upon  an  offer  to  pay 
either  a  reasonable  price,  or  that 
which  was  originally  agreed  upon, 
-  to  compel  the  company  to  con- 
tinue a  supply  to  any  inhabitant, 
beyond  the  term  of  his  contract,  or 


to  restrain  them  from  discontinu- 
ing such  supply,  until  the  decision 
of  the  question  by  a  court  of  law. 

P(^<?S58 

3.  A  court  of  equity  will  not  inter- 
fere in  every  case  of  breach  of 
contract,  nor  although  a  party  may 
be  entitled  to  large  damages.  Ex- 
ceptions in  cases  of  specific  per- 
formance or  irreparable  damage. 

870 

4.  Courts  of  law  and  equity  can  only 
enforce  the  rights  of  parties  under 
acts  of  parliament  by  the  appli- 
cation of  their  known  rules  and 
principles ;  if  they  are  inadequate 
to  that  purpose,  the  legislature 
alone  can  supply  the  defect.     371 

5.  If  the  supj^ly  of  water  was  to  de- 
pend upon  the  reasonableness  of 
the  price,  and  not  upon  contract, 
a  court  of  equity  cannot  interfere; 
as  there  is  no  mutuality ;  the  com- 
pany not  being  able  to  compel  a 
person  to  take  water.  374 

6.  The  great  seal  has  no  jurisdiction 
to  interfere  to  discharge  a  defend- 
ant from  custody  pending  a  writ  of 
error  from  the  Lord  Mayor's  Court 

641 
See  Bankrupt,  8. —  Copyhold,  1. 
—  Coroner,  2.— Party,  1,  2. — 
Injunction,  1,  2.  4. 6,  7.  9. 


LEGACY. 
1.  Devise  of  real  estate,  to  be  sold 
after  the  death  of  tenant  for  life ; 
and  bequest  of  specific  sums  out  of 
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the  produce  to  several  grand- 
children and  a  child,  and  of  the 
residue  to  other  children,  to  be 
respectively  paid  at  21,  or  marriage. 
*'  Bat  if  any  of  my  said  children  or 
grandchildren  shall  happen  to  die 
before  the  time  of  such  legacy  be- 
coming due  and  payable,  then  I 
give  and  bequeath  the  share  or 
part  of  such  child  or  children,  or 
grandchildren,  so  djring,  unto  and 
among  those  that  shall  be  then 
living,  share  and  share  alike.** 

Two  of  the  children  died  before 
the  testator ;  their  shares  are  to  be 
divided  among  the  other  children 
and  grandchildren  equally.  Page  1 

2.  Another  child  and  a  grandchild 
having  survived  the  testator,  and 
attained  21,  died  before  the  tenant 
for  life.  Their  shares  are  trans- 
missible to  their  representatives. 

Ihid. 

S.  No  implication  that  the  survivor- 
ship was  to  take  place,  amongst 
the  children  and  grandchildren 
distinctly,  from  the  inequality  of 
legacies,  or  from  the  bequest  to 
each  class  being  made  by  distinct 
clauses.  Ibid. 

4.  Bequest  to  A^  for  life,  remainder 
to  his  children,  but  if  he  shall  die 
without  children  living  at  his  death, 
to  B*  fbr  life,  remainder  to  her 
children ;  and  if  she  shall  die  with- 
out children  living  at  her  death, 
then  to  hfer  executors,  administra- 
tors and  assigns.  By  a  codicil  the 
same  is  given  over  *'  afler  the  de- 
cease of  the  before-mentioned 
persons  in  my  will,  A,  and  his 
Vol.  I. 


heirs  for  ever,  and  B,  and  her  heirs 
for  ever.'*  The  meaning  of  the 
word  ''  heirs**  in  the  codicil  not  to 
be  confined  to  children,  from  com- 
parison with  the  will,  and  the  be- 
quest over  therefore  too  remote. 

Pagt^l 

5.  Bequest  of  an  annuity  to  the 
children  of  A.  in  equal  shares  and 
proportions,  to  continue  during 
their  joint  lives,  and  the  life  of  tlie 
survivor  of  them.  The  children 
take  as  tenants  in  common,  and 
there  is  no  survivorship  between 
them  by  implication;  therefore 
the  share  of  one  dying  goes  to  its 
representative.  100 

6.  Testatrix  having  made  several 
specific  bequests  of  stock,  gives 
the  residue  of  her  funded  property^^ 
after  payment  of  her  debts  and  le- 
gacies, to  A. ;  she  gave  the  residue 

of  her  real  and  personal  estates  to 
others,  and  directed  one  particular 
legacy  to  be  paid  out  of  the  stock. 
Held  that  the  residue  of  the  stock 
was  the  primary  fund  for  the  pay- 
ment of  the  debts  and  legacies.  102 

7«  Gifl  of  real  and  personal  estate, 
after  a  life  interest  to  teBtator*s 
widow,  to  trustees,  to  be  converted 
into  money,  and  divided  among 
several  persons  named,  and  the 
survivors  or  survivor  of  them. 
Those  only  are  entitled  who  sur- 
vive the  widow.  146 

8.  Bequest  of  a  legacy  to  A.^  to  be 
paid  at  25,  or  between  21  and  25, 
if  the  executors  should  think 
proper;  and  maintenance  in  the 
mean  time,  with  a  limitation  over. 
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in  case  A.  should  not  receive  or 
dispose  of  it  by  his  will  or  other- 
wise, in  his  lifetime  ;  the  limitatioi^ 
over  held  void.  ^oge  154? 

9.  Legacy  to  A.,  ^*  and  failing  him> 
by  decease  before  me,  to  his  heirs/' 
A*  dies  before  the  testator,  having 
made  a  will  containing  a  residuary 
bequest :  the  legacy  belongs  to  the 
next  of  kin  o€A»  living  at  the  time 
of  the  testator's  death.  388 

10.  Testator  reciting  that  he  has 
1500/.  ^yeper  cents.,  gives  it  to  A.^ 
and  then  gives  to  B.  all  other  his 
stocks  that  he  might  be  possessed 
of  at  his  death.  The  latter  be- 
quest is  not  specific,  but  is  liable 
to  debts  in  preference  to  the 
former*  594 

11.  On  construction  of  a  will,  the 
enjoyment  of  bequests  given  in 
terms  indicating  a  future  period, 
accelerated  by  implication.     Ibid. 

12.  Legacy  of  **  all  my  stock  that  I 
.    may  be  possessed  of  at  my  de- 
cease'' not  specific.     Sembl.   Ibid. 

IS.  The  word  "  my"  alone  is  not 
enough  to  make  a  legacy  specific, 
unless  a  particular  fund  is  referred 


to. 
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LENGTH  OF  TIME. 
1.  Estates  being  devised  to  trustees 
to  be  sold  for  payment  of  debts, 
and  subject  thereto  for  the  tes. 
tator*s  infant  children,  the  surviv- 
ing trustee  retains  possession  of 
one  of  the  estates  in  satisfaction 
of  debts,  which  he  alleges  himself 
to  have  paid,  the  testator  being 
insolvent.     On  a  bill  for  an   ac* 

1 


count  and  conveyance  of  the  estate 
by  one  of  his  children,  and  the  re- 
presentatives of  another,  45  years 
after  the  testator's  death,  stating 
that  they  had  recently  discovered 
the  fact,  special  enquiries  directed  ^ 
to  ascertain  whether  they  had  any 
notice  of  the  circumstances; 
whether  they  had  in  any  manner 
released ;  and  whether  the  trustee 
had  advanced  to  the  amount  of  the 
value  of  the  estate.  Poge  51 

2.  Application  to  impeach  a  sale  to 
a  trustee,  must  be  made  within  a 
reasonable  time.  59 

S.  A  settlement  made  under  the  di- 
rection of  the  Court  ought  to  ppo- 
vide  for  the  children,  as  well  as  for 
the  mother;  but  where  that  has 
been  omitted,  and  the  order  acqui* 
esced  in  for  a  long  time,  it  will  not 
be  supplied.  479 

4.  Whether  the  statute  21  Jac.  1. 
c.  16.'  extends  to  writa  of  entry. 
Qu.  532 

Sec  Advowson.  —  Evidence,  5. 
—  Presumption.  —  Intrusion, 
Writ  of. 

LESSOR  AND  LESSEE. 
See  Apportionment,  1,  2. 

LIEN. 
See  Baron  and  Feme,  4. 

LUNATIC. 
1.  The  costs  of  the  committee  of  a 
lunatic  mortgagee,  requisite  to  en- 
able him  to  reconvey  to  the  mort- 
gagor  under  the  stat.  4G.  2.  c.  10. 
including  the  costs  of  the  reference. 
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are  to  be  paid  out  of  the  lunatic's 
estate,  whether  the  application  be 
made  by  the  mortgagor,  or  by  the 
committee,  which  is  the  most  usual 
course.  -P^ff^  264 

2.  If  the  mortgagor  be  ready  to  pay, 
the  committee  of  a  lunatic  mort- 
gagee should  apply  for  a  reference 
under  the  statute ;  and  it  seems  he 
would  not  be  allowed  to  bring  an 
action.  Ibid, 

3.  Receiver  of  a  lunatic's  estate  ap- 
pointed, when  no  one  would  act  as 
committee.  639 

4.  Where  a  charge  on  a  lunatic's  real 
estate  is  paid  off  out  of  her  personal 
property  by  order  of  the  Court,  the 
securities  are  to  be  assigned  with- 
out prejudice  to  the  conflicting 
claims  of  the  real  and  personal  re- 
presentatives of  the  lunatic  to  the 
benefit  of  the  pa3rment.  640 

5.  The  heir  of  one  who  had  cove- 
nanted to  surrender  copyhold  to 
the  uses  of  a  settlement  on  his 
daughter's  marriage,  being  a  luna- 
tic, a  surrender  cannot  be  made 

under  the  statute  4G.  2.  c,  10.  642 
4=- 


MAINTENANCE. 

1.  Reference  for  maintenance  of  an 
infant,  ordered  on  petition  without 
suit.  151 

2.  An  infant's  property  being  very 
small,  Hiaintenance  ordered  out  of 
the  principal,  without  a  reference. 

253 

3.  Liberal  allowance  of  maintenance 
made  for  an  infant,  in  regard  to  an 


illegitimate     brother     unprovided 
for.  Page  647 

MINES. 
See  Partner,  4. 

MISREPRESENTATION 
See  Contract,  1,  2. 

MODUS. 

1.  Modus  for  pasture  land  stated  to 
be  in  lieu  of  the  tithes  of  all  tithe- 
able  matters  yearly  arising,  &c* 
covers  too  much.  9 

2.  Terriers  alone  not  sufficient  to 
prove  a  modus.  20 

See  Evidence,  2. 

MORTGAGE. 

i.  Mortgagee  resisting  the  right  to 
redemption,  on  the  ground  of  a  de- 
cree of  foreclosure  collusivcjy  ob- 
tained, decreed  to  pay  so  much' of 
the  costs  as  was  occasioned  by  his 
resistance.  197 

2.  Principle  on  which  mortgagee  of 
a  West  India  estate  is  allowed  to 
stipulate  for  the  consignments. 

261 

See  Consignee.  —  Covenant.  — 
Injunction,  8.  —  Lunatic,  1,  2. 
—  Receiver,  1.  3,  4,  5. 

MOTION. 

The  Court,  on  motion,  has  sometimes 
stayed  proceedings  in  a  suit,  when 
the  parties  have  entered  into  an 
agreement  for  the  purpose.       337 

See  Practice. 

MUTUALITY. 
See  Jurisdiction,  5. 

Yy  2 
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NE  EXEAT  REGNO. 

1»  Writ  of  ne  exeat  regnoy  granted 
at  the  suit  of  an  English  subject 
against  a  native  ofRussiaf  generally 
resident  and  carrying  on  business 
in  partnership  at  St.  Petersbnrghy 
and  in  this  country  only  for  a 
temporary  purpose,  upon  a  balance 
of  account  in  respect  of  goods  con- 
signed to  him  and  his  partner. 

Page  405 

2r  The  writ  will  issue  on  a  balance  of 
account  sworn  by  the  deponent  to 
be  due,  to  the  best  of  his  belief; 
but,  if  the  mode  of  computing  the 
account  be  mentioned,  and  it  ap- 
pears to  comprise  unascertained 
sums,  it  will  not  be  granted.    Ibid, 

5.  The  Court  will  always  hear  a  De- 
fendant moving  to  discharge  the 
writ;  but  it  will  only  enquire,  whe- 
ther there  is  reasonable  ground  to 
suppose  that  the  plaintiff  will  sue- 
ceed  in  the  suit.  Ibid. 

4.  Exemption  from  arrest  for  a  debt 
of  the  same  nature  by  the  laws  of 
Russia^  is  not  a  sufficient  ground 
for  discharging  the  writ,  where  one 
of  the  parties  is  an  Englishman^  and 
was  resident  in  this  country.   Ibid. 

5*  Whether  the  writ  will  be  granted, 
where  the  debt  has  been  contracted 
while  the  plaintiff  and  defendant 
resided  in  a  foreign  country,  by  the 
laws  of  which,  arrest  for  debt  is  not 
permitted.  Qr/.  Ibid. 

6.  Writ  of  ne  exeat  regno  granted 
against  the  obligor  in  a  bond  given 
to  trustees,  at  the  suit  of  a  party 
beneficially  interested  in  the  money  - 
secured  by  it.  605 


7.  A  residuary  legatee  cannot  have  a 
writ  of  ne  exeat  regno  against  a 
debtor  of  the  testator,  on  the 
ground  that  he  colludes  with  the 
executor.  -P^/?^  ^^ 

NEXT  OF  KIN. 
See  Legacy,  9. 

NOTICE. 
See  Vendor  and  PurchAsir,  5, 6. 


PARISH. 
An  account  cannot  be  decreed  against 
a  parish,  and  a  parish  cannot  there- 
fore be  made  responsible  for  chanty 
property  applied  during  a  long 
period  to  parish  purposes  under 
orders  of  the  vestry.  70 

PARTITION. 
It  is  essential  to  partition  to  have  the 
legal  title  before  the  Court.      493 

PARTNER. 

1.  Order  for  partner  to  paj  into 
Court  partnership  monejr^i^ceived 
by  him  contrary  to  good  faith ;  but 
in  general  a  partner  insisting  that 
the  balance  of  the  account  is  in  his 
favour  is  not  obliged  to  bring  into 
Court  what  is  in  his  hands,  unless 
the  other  partners  do  the  same. 

252 

2.  Upon  an  exception  to  a  Master's 
report,  stating  the  capital  and  stock 
in  trade  of  a  partnership  to  consist, 
at  the  time  of  the  bankruptcy  of 
one  of  the  partners,  of  the  etti- 

7 
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mated  value  of  the  dead  stock  em- 
ployed in  it,  it  was  referred  back  to 
the  Master  to  state  what  was  the 
amount  of  the  capital,  and  also  of 
the  stock  in  trade  at  the  time,  in 
order  tb  adjust  the  amount  of  sub- 
sequent profits  to  which  the  as- 
signees of  the  bankrupt  partner 
were  to  be  entitled,  as  against  the 
other  partners,  who  had  continued 
to  trade  with  the  partnership  pro- 
perty after  the  bankruptcy. 

Page  267 

3.  Distinction  between  capital  and 
stock  in  trade,  with  reference  to 
the  rights  of  retiring  and  continuing 
partners.  278 

4.  Receiver  appointed  of  mines  in 
which  several  persons  were  inte- 
rested,  the  concern,  from  the 
nature  of  the  subject,  being  a 
species  of  trade,  and  not  a  mere 
tenancy  in  common  in  land.      298 

5«  The  Court  will  not,  upon  motion, 
appoint  a  receiver  of  a  partnership, 
unless  it  appears  that  the  Plaintiff 
will  he  entitled  to  a  dissolution  at 
the  liearing.  ^89 

See  Bankrupt,  3.  9- 

PARTY. 

1 .  A  person  having  a  common  right 
against  many  other  persons,  may 
file  a  bill  against  some  of  them, 
and,  if  the  right  is  fairly  established, 
the  Court  will  carry  the  decree 
into  execution  against  other  per- 
sons not  parties  to  the  suit.       369 

2.  One  of  several  inhabitants  of  a 
district,  who  claim  a  right  under 
an  act  of  Parliament,  to  be  sup- 


plied with  water  by  a  public  com- 
pany, cannot  file  a  bill  on  behalt* 
of  himself  and  others..     Page  870 

S.  The  vicar  is  a  necessary  party  to 
a  bill  for  tithes,  by  the  hnpropnate 
rector  against  an  occupier,  when 
the  defence  .made  is,  that  the  tidies 
in  question  are  payable  to  him.  513 

See  Abatement. 

PAUPER. 

When  a  pauper  Plaintiff  obtains  a 
decree  for  payment  ( of  money,  it 
is  to  be  drawn  up  on  stamps,  as  in 
a  dives  suit.  189 


PEER. 


See  Answer. 


PETITION. 

1.  On  petition  for  transfer  of  stock 
standing  in  the  name  of  the  Ac- 
countant-General,  subject  to  the 
order  of  the  Court,  under  a  power 
in  an  act  of  Parliament,  the  facts 
alleged  being  disproved,  the  pe- 
tition is  not  dismissed,  but  an  order 
made  fbr  the  transfer  to  the  per- 
sons appearing  to  be  entitled.     89 

2.  On  a  petition  to  cotifirm  a  re- 
port, and  praying  consequential 
directions,  a  party  caimot,  without 
presenting  a  counter-petition,  show 

cause  against  the  confirmation,  ex* 

« 

cept  upon  grounds  appearing  on 
the  face  of  the  report.  470 

See  Charity,  4,  5. 

PLEADING. 

1.  After  a  bill  filed  for  an  account, 
a  plea  of  a  subsequent  agreement, 
arranging  the  matters  in  disputei 
Yy  3 
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and  declaring  that  all  proceedings 
in  law  and  equity  should  cease, 
pleaded  in  bar  fourteen  months 
after  the  execution  of  the  agree- 
ment, and  containing  no  other 
averment  with  respect  to  it,  than 
that  it  had  not  been  waived  or 
determined,  was  overruled,  under 
the  circumstances  of  the  case,  and 
as  not  containing  sufficient  aver- 
ments. Page  315 

2.  Whether  a  plea  of  an  executory 
agreement,  in  the  nature  of  a  plea 
puis  darrein  continuance^  at  law, 
can  be  allowed  in  equity.  Qu. 
SemblCf  that  in  equity  the  proper 
mode  of  obtaining  the  relief  given 
at  law  on  a  plea  of  that  nature,  is 
by  a  motion  to  stay  proceedings, 
or  to  dismiss  the  bill.  Ibid, 

3.  No  precedent  of  a  plea  of  an 
agreement  after  bill  filed ;  it  may 
keep  fron^  the  Court  a  knowledge 
of  those  circumstances  which  ought 
to  regulate  its  decisions.  338 

4.  Plea  of  an  executory  agreement, 
which  only  avers  that  it  has  not 
been  waived  or  determined,  is  in- 
sufficient. 344 

POWER. 

1.  Power  given  by  will  and  codicil 
to  sell  to  certain  persons  at  a  fixed 
price,  revoked  by  a  subsequent 
codicU,  devising  the  same  premises 
to  trustees  to  be  sold  for  the  pay- 
ment of  debts,  and  subject  thereto 
upon  the  trusts  of  that  will.        74 

2.  Whether  a  power  in  a  will  to  sell 
several  estates  to  certain  persons 
at  a  fixed  price,  it»  entirely  revoked 


by  a  codicil  devising  one  of  the 
estates  to  different  uses.     Qu» 

Page  74 

3.  Devise  to  testator's  widow  for 
life,  to  be  by  her  divided  amcmgst 
such  of  testator's  children,  and 
their  issue,  as  should  be  surviving 
at  her  death.  The  power  well  ex- 
ecuted by  a  will  appointing  a  share 
to  each  of  the  surviving  children  of 
the  testator,  or,  in  case  of  their 
deaths,  to  their  children  respec- 
tively, and  another  share  to  the 
children  of  a  deceased  child.      39 

4.  Direction  for  the  sale,  in  a  given 
event,  of  an  estate  devised  by  the 
will,  without  expressions  by  whom 
it  was  to  be  sold,  does  not  give  a 
power  of  sale  to  the  executors  by 
implication.  189 

5.  Power  of  sale  in  the  event  of  two 
of  testator's  children  disapproving 
of  the  manner  of  managing  his 
lands  and  houses,  does  not  arise 
upon  their  notifying  their  opinion 
that  the  executors  are  incompetent 
to  the  management.    Semb*     Ibid. 

6.  A  power  of  sale  not  expressly 
given  to  any  one,  b  not  to  be  im- 
plied to  the  executors,  because  the 
devisees  of  the  estate  are  minors. 

196 

7.  A  testator  having  a  general  power 
over  a  sum  in  the  funds,  limited 
in  default  of  appointment  to  his 
children,  and  having  no  other 
funded  property,  bequeaths  all  his 
personal  estate,  consisting  of  money 
invested  in  any  of  the  public  funds, 
household  furniture,  &c* ;  this  is  not 
an  execution  of  the  power.       352 
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8.  The  clrcuQutance  of  his  having  no 
other  funded  property  is  not  to  be 
adverted  to,  on  the  question  whe« 
ther  he  wad  or  was*  not  executing 
the  power.  Page  352 

9.  To  execute  a  power  over  personal 
estate  it  is  not  necessary  to  refer 
to  it,  but  there  must  be  very  clear 
internal  evidence  of  the  intention. 

357 

10.  A  trust  temij  created  by  a  mar- 
riage settlement  to  raise  a  sum  of 
money  on  the  decease  of  the  sur- 
vivor of  the  husband  and  wife,  in 
case  there  should  be  no  issue  of 
the  marriage  living  at  her  death ; 
and  to  be  paid  as  the  wife,  at  any 
time  or  times  during  her  coverture, 
and  notwithstanding  the  same,  by 
any  deed  or  writing,  &c,  should 
appoint  or  devise.  The  power  can- 
not be  exercised  during  widow- 
hood or  a  second  marriage.       381 

11.  Power  to  a  tenant  for  life,  lord 
of  a  manor,  to  enfranchise,  and,  for 
that  purpose,  to  convey  the  free- 
hold to  the  customary  or  copyhold 
tenants,  authorizes  a  conveyance 
of  the  freehold  to  one  who  is 
equitably  entitledi  and  has  been 
erroneously  admitted  without  a 
previous  surrender  by  his  trustee. 

611 

12.  A  win  directing  a  settlement  of 

estates,  and  that  there  should  be 
inserted  all  proper  powers  for  mak- 
ing leases,  and  otherwise,  according 
to  circumstances,  for  the  tenants 
for  life,  to  be  exercised  by  them 
when  qualified,  and,  when  not,  by 
the  trustees^  does  not  authorise  llie 


insertion  of  a  power  of  sale  and 
exchange  to  the  trustees,  to  be 
exercised  with'  the  consent  of  the 
tenan  for  life.  Poge  625 

13.  Whether  the  will  authorises  the 
introduction  of  a  power  of  sale  and 
exchange  of  any  description.     Qu. 

Ibid. 

See  Legacy,  8. —  Devise,  6. 

PRACTICE- 

1.  Nothing  to  be  proved  xdvd  voce 
that  requires  more  than  proof  of 
handwriting,  or  that  admits  of 
cross-examination.  15 

2.  Whether  a  second  consignee  of  a 
West  India  estate  can  be  iqppointed 
to  succeed  the  first  in  the  event  of 
his  death.     Qm.  88 

3.  In  a  suit  to  perpetuate  testimony, 
motion  for  a  further  examination 
of  witnesses  as  to  facts  lately  dis- 
covered, refused,  on  the  ground 
that  a  demurrer  to  a  supplemental 
bill  for  the  same  purpose  had  been 
allowed.  165 

4.  Plaintiff  examining  a  defendant  as 
a  witness  pays  his  costs.  .        197 

5.  On  a  motion  for  a  defendant  to 
produce  a  deed  before  the  exa- 
miner, affidavits  cannot  be  read  to 
prove  the  fact  of  its  being  in  his 
possession;  it  must  appear  upon 
his  answer.  227 

6.  Leave  given,  though  the  cause  was 
at  issue,  to  amend  the  bill  for  the 
purpose  of  obtaining  the  admission. 

Ibid, 

7.  A  legatee  agreeing,  after  a  decree 
for  the  administration  of  the  estate 
obtained  in  Chancery  by  another 

Yy  4 
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legatee,  to  stop  proceedingg  in  a 
suit  previously  instituted  hj  him  in 
the  Exchequer,  allowed  his  costs 
up  to  the  time  of  his  having  notice 
of  the  decree.  Page  229 

8.  Decree  pronounced  23  years  ago 
having  been  lost,  ordered,  on 
motion,  to  be  redrawn,  according 
to  the  minutes,  and  entered  nunc 
pro  tune,  241 

9.  When  trustees  have  a  power  to 
appoint  neir  trustees,  the  Court 
unll  not,  on  their  application,  di- 
rect an  appointment  without  a  re- 
ference. 251 

10.  Order  to  dismiss  a  bill  for  want 
of  prosecution,  operate^,  from  the 
time  of  its  being  pronounced ;  and 
therefore  a  replication  filed  after- 
wards, though  before  service  of  the 

.  order,,  does  not  prevent  its  efiect; 
but  the  practice  not  being  pre- 
viously settled,  the  bill  was  re- 
stored on  terras,  and  payment  of 
costs*  284f 

11.  Some  orders  made  on  motions 
of  course,  e,g,  that  to  answer 
amendments  and  exceptions  toge- 
ther, operate  from  the  time  of  ser- 
vice only.  Idid, 

12.  Decree  made  by  default,  upon 
sendee  of  a  subpoena  not  indorsed 
to  hear  judgment,  is  irregular,  and 
will  be  discharged  on  motion.  292 

IS.  Personal  service  of  a  notice  of 
motion  to  commit  for  breach  of  an 
injunction  is  necessary;  and  can- 
not be  dispensed  with,  though 
counsel  undertake  to  appear  for 
the  party.  376 

H.  If  the  original  writ  is  required, 


the  motion  cannot  be  made  with* 
out  producing  it.  P^^g^  ^76 

15.  A  party  not  interested  in  a 
motion,  who  is  served  with  notice, 
is  entitled  to  the  costs  of  appear- 
ing. 8T7 

16.  At  a  sale  by  order  of  the  Court, 
a  reserved  bidding  allowed  to  be 
made  one  of  the  conditions,  the 
Master  to  fix  the  amount,  and  to 
use  his  discretion  in  communicating 
it  to  the  parties,  or  their  solicitors. 

389 
!?•  Where  the  plaintiff  in  equity  is 
also  proceeding  at  law,  and  it 
clearly  appears,  or  is  admitted, 
that  the  object  of  the  two  proceed- 
ings is  substantially  the  same,  the 
defendant,  on  putting  in  his  an- 
swer, may,  at  the  same  time,  move 
for  an  order  that  the  plaintiff  may 
elect,  and  an  injunction  to  stay 
proceedings  at  law  until  election. 

449 
18.  The  names  of  persons  made 
plaintifli  in  a  bill,  without  their 
authority,  ordered  to  be  struck 
out,  with  costs  to  be  paid  by  the 
solicitor,  their  application,  after 
they  were  apprised  of  the  fact, 
having  been  made  without  delay. 

457 

19.  Where  persons,  who  have  been 
made  plainitiffs  without  their  con- 
sent, have,  after  the  fact  has  come 
to  their  knowledge,  acquiesced  for 
a  considerable  period,  their  names 
will  not,  on  their  iqpplication,  be 
struck  out  of  the  bill.  SenMe.  Ibid. 

20.  The  Court  will  not,  upon  petition 
of  an  infant  par^,  direct  aa  en- 
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quiry  whether  the  cause  has  been 
properly  conducted;  but  if  the 
next  friend  or  guardian  does  not 
do  his  duty,  he  will  be  removed* 

Page  4182 

21.  The  answer  of  a  peer  upon  his 
protestation  of  honour  may  be  read 
on  the  question  of  costs.  524* 

22.  Where  a  party  absents  himself  to 
avoid  personal  service  of  an  order 
to  pay  money,  or  a  subpcena  for 
costs,  the  Court  will  substitute 
service  at  his  dwelling-house,  and 
on  his  clerk  In  court ;  but  an  order 
for  service  at  the  dwelling-house 
only  is  irregular.  64f8 

23.  An  attachment  sealed  before, 
though  not  executed  till  after,  a 
party  b  in  contempt,  is  irregular. 
Notwithstanding  an  o£fer  has  been 
made  to  pay  all  the  expences  which 
the  party  has  been  put  to,  he  has 
a  right  to  have  the  judgment  of  the 
Court  on  the  question  of  its  regu- 
larity, and  is  therefore  entitled  to 
the  costs  of  the  motion  for  setting 
it  aside.  6B5 

See  Affidavit,  —  Amendment.  — 
Appeal.  —  Baron  and  Feme,  1. 

—  Case.  — '  Dismission.  —  Evi- 
dence, 1.  4,  5.  — Guardian. — 
Injunction,  S.  5.  —  Issue.  — 
Motion.— Pauper. — Petition. 

—  Report.  —  Supplicavit. 

PRESUMPTION. 

Presumption  from  length  of  time  in 
favour  of  long  possession  of  what- 
ever is  necessary  to  constitute  a 
right.  63 

See  Ad vowsoN.— Copyhold,  4. 


RECEIVER. 

1.  A  second  incumbrancer  having 
obtained  the  appointment  of  a  re- 
ceiver, and  a  decree  for  a  sale,, 
without  making  the  first  incum- 
brancer a  party,  a  petition  by  the 
latter  for  a  reference  to  ascertain 
priorities,  and  for  thii  receiver  to 
keep  down  the  interest,  refused  on 
the  ground,  that  the  petitioner  had 
commenced  a  suit  for  the  same 
purpose,  and  had  delayed  it;  but 
leave  was  given  to  bring  an 
ejectment.  Page  176 

2*  The  possession  of  a  receiver  or 
sequestrator,  is  not  to  be  disturbed 
without  leave  of  the  Court.       178 

S.  When  a  first  mortgagee  is  in  pos- 
session, a  receiver  will  not  be  ap- 
pointed agunst  him,  except  on  his 
•confession  that  he  has  been  paid 
off,  or  his  refusal  to  accept  what  is 
due  to  him.  647 

4.  Mismanagement  of  the  estates, 
and  misapplication  of  the  rents, 
and  collusion  with  the  mortgagor, 
are  not  grounds  for  a  motion  be- 
fore answer,  to  take  the  possession 
from  him.  lUd. 

5.  When  the  first  mortgagee  is  not 
in  possession,  a  receiver  may  be 
appointed  at  the  suit  of  a  sub- 
sequent incumbrancer,  without  pre- 
judice to  the  first  mortgagee's 
taking  possession.  IbUL 

6.  A  mortgagee  who  has  the  legal 
estate  cannot  have  a  receiver. 

nid. 
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See  Consignee.  —  Interest,  2. — 
Partner,  4, '5.  —  Practice,  2. 

RECOVERY. 
The  vili  of  B.^  being  part  of  the 
parish  ofB.,  a  recovery  is  suffered 
of  the  tithes  of  the  parish,  the 
deed  ma&ingthe  tenant,  conveying 
the  tithes  of  the  vill.  The  tithes 
of  the  vill  i^ass.  Page  1 59 

REMAINDER. 
See  DuDy  ly  2. -—Legacy,  4.  8. 


REPORT.. 
After  the  cpnfinnation  of  a  report,  a 
review  will  not  be  ordered  unless 
on  a  very  strong  case ;  and  bbjec- 
.  tions  affecting  Che  substance  of  it 
will  not  be  permitted;  but  mere 
mistakes  may  be  rectified.  39 

See  iNTKRSSTy  1. 

RESIGNATION  BOND. 

Whether  a  bond  of  resignation  is  in 

.  any  case  valid.    Q^.  280 

RESULTING  TRUST. 
See  Devise,  7* 


SALE. 
See  Practice,  16* 

SEQUESTRATOR. 
See  Receiver,  2. 


SERVICE. 
See  Practice,  IS.  22. 

SHIP- 
<See  Bankrupt,  3.  —  Bill  of  Ex- 
change, 

SOLICITOR  AND  CLIENT. 

« 

1.  A  party  who,  by  agreement,  has 
paid  the  bill  of  costs  of  another 
party,  cannot  apply  for  a  taxation. 

Page291 

2.  A  settlement  of  a  bill  of  costs 
during  the  eontinuance  of  the  suit, 
while  the  client  has  no.prpfessional 
adviser,  except  .the  solicitor  him- 
self, is  not  a  bar  to  its  bMRtipo. 

3.  Charges  by  a  iconntey  soUcitfw  for 
attending. the. cause  in  Londoi^  arc 
to  be  allomred  ill.  mon^:. cases;  but 
the  circumstance  « of  rtbeit  being 
undertaken  by  the  direclkai  of  the 
client,  is  not  alone  a  «iifficitot 
ground  for  allowing  diem,  as  the 
solicitor  himself  is  better  i^le  to 
judge  of  their  necessity.  Ihid. 

Stfc  Practice,  18,  19.  —  Vendor 
AND  Purchaser,  3. 

SPECIFIC  PERFORMANCE. 

1 .  Specific  performance  decreed  with- 
out costs,  the  abstract  delivered 
not  containing  a  satisfactory  title. 

36 

2.  Trustees  not  to  be  compelled  to 
perform  an  agreement  entered  into 
under  mistake,  to  sell  fqr  an  inade- 


quate  consideration, 
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3.  Specific  performance  without  costs, 
the  suit  having  been  occasioned  by 
the  refusal  of  the  vendor  to  pro- 
duce documents  insisted  on  by 
purchaser,  some  of  which  were 
necessary  and  others  not.  Page96S 

if.  Specific  performance  of  an  agree- 
ment for  the  sale  of  an  annuity,  to 
commence  from  the  date  of  the 
agreement,  and  to  continue  for 
three  lives,  to  be  named  by  the 
grantee,  decreed  when  the  lives 
had  not  been  named,  the  delay 
having  been  occasioned  by  the 
grantor.  396 

5.  A  vendor  seeking  a  specific  per- 
formance should  have  his  title  pre- 
pared, and  therefore  when  the 
abstract  delivered  is  imperfect,  he 
pays  the  costs  of  the  suit  up  to  the 
time  of  the  defects  being  supplied. 

623 

See  Contract,  1,  2.— Jurisdic- 
tion, 5.  —  Statute  of  Frauds. 

STATUTE  OF  FRAUDS- 
Specific  performance  decreed  against 
the  purchaser  of  an  estate  by  an 
agent,  upon  the  signature  of  the 
agent's  name  by  tJie  auctioneer, 
who  is  an  agent  lawfully  authorized 
for  that  purpose,  within  the  statute 
of  frauds*  350' 

See  Contract,  5. 

STATUTE  OF  LIMITATIONS. 
See  Length  of  Time. 

SUPPLICAVIT. 
The  security  under  a  writ  of  suppli- 


cavit,  on  articles  by  a  wife  against 
her  husband,  is  not  to  be  unreason- 
able with  reference  to  his  circum« 
stances;  but  leave  was  given  to 
apply  again,  in  case  of  a  repetition 
of  ill  treatment.  Poge  348 

^  SURVIVORSHIP. 
See  Legacy,  I,  2,  3.  5. 


TENANT  FOR  LIFE. 

1.  Testator,  afler  deviimg  lands  to 
uses  in  strict  settlement,  gives  the 
residue  of  his  personalty  to  be  in- 
vested in  lands,  to  be  settled  to  (he 
same  uses.  The  tenant  ibr  life  is 
not  entitled  to  the  interest  of  the 
residue,  till  one  year  firom  the  tep^ 
tator's  death.  S08 

2.  The  general  rule  fixing  the  aid  of 
the  first  year,  as:  the  paridd  at 
which  the  enjoyment  of  the  tenant 
for  life  is  to  commence,  ia  not  to 
be  departed  from^  unlesi  it  appears 
that  the  testator's  intention  is  in- 
compatible  with  it.  .  .Jbid. 

3.  Account  against  the  nepresent? 
ative  of  tenant  for  Itfe^  without  im- 
peachment of  waatCf  of  dilapid- 
ations permitted  by  him  in  imd 
about  the  mansion-house,  refaaed. 

.  522 

■  •  • 

TERRIERS. 
See  Modus,  2. 

TIMBER. 

See  Injunction,  8. 
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TITHES. 
See  MoDust  1,  2.  —  Party,  S. 

TRADE. 
See      Goodwill.  —  Partner.  — 
Trustee,  2,  S,  4<,  5. 

TRUSTEE. 

!•  Trustee  cannot,  by  any  act  of  his 
own,  denude  himself  of  that  cha- 
racter,  till  he  has  performed  his 
trust.  Page  68 

2*  When  trust  property  is  employed 
in  trade  without  authority,  the 
cesiuique  trusts  must  elect  to  take 
dther  the  profits  for  the  whole 
period)  or  interest  for  the  whole 
period.  122 

S.  Circumstances  may  arise  to  entitle 
them  to  take  profits  for  one,  and 
interest  for  another  part  of  the 
period ;  but  a  notice  of  a  dissolu- 
tion of  partnership,  published  for 
a  particular  purpose,  and  not  ac- 
companied by  a  settlement  of  ac- 

*  countSyOr  a  transfer  of  the  property, 
is  not  sufficient*  Ibid. 

4.  Whether  embarking  the  fund  in  a 
new  trade,  or  at  a  different  place, 
would  be  sufficient.     Qu .        Ibid. 

5.  Interest  to  be  computed  at  five  per 
cent.,  where  the  property  has  been 
employed  in  trade.  Ibid. 

6«  Trustees,  agents,  &c.,  are  expected 
to  take  the  same  care  of  the  trust 
fundis,  as  a  reasonable  attention  to 
their  own  affiurs  would  dictate  to 
them  to  take  of  their  own  property. 

241 


7«  In  executory  trusts,  the  Court 
considera  the  intention  o€  the  tes* 
tator,  and  acts  according  to  it* 

BagefflO 

8.  Distinction  between  trusts  exe- 
cutory and  executed.  In  the  latter, 
this  Court  follows  the  law*        571 

See  Agent,  1.  —  Baron  and  Feme, 
4. 8.  —  Charity,  2, 3*  —  Devise, 
2.  4.  —  Interest,  2.  —  Length 
OF  Tims,  K  —  Lunatic,  5.  — 
Practice,  9.  —  Specijic    Per- 

rORMANCE,  S. 


VENDOR  AND  PURCHASER. 

1.  The  title  appearing  on  the  abstract 
not  being  satisfactory,  and  the  pur- 
chaser for  that  reason  not  having 
taken  possession,  the  vendor  to 
account  for  the  rents  received,  or 
which  without  his  wilful  defisiult 
might  have  been  received*  36 

2.  If  a  purchaser,  after  the  delivery 
of  the  abstract,  on  the  face  of 
which  part  of  the  estate  appears  to 
be  subject  to  a  right  of  sporting, 
not  mentioned  in  the  particulars  of 
rule,  enters  into  possession,  he 
waives  that  objection*  168 

3.  The  objection  having  been  waived, 
an  offer  of  compensation  made  by 
a  clerk  of  the  vendor's  solicitor 
without  express  authority,  is  of  no 
effect.  Ibid, 

4.  Purchaser  charged  with  five  per 
cent,  interest  on  the  purchase- 
money,  unpaid.  Ibid. 
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5.  Id  a  sale,  in  lots,  of  premises,  the 
particulars  of  which  state  them  to 
be  held  under  one  lease,  reserving 
rent,  and  that  the  purchaser  of  one 
lot  is  to  be  exclusively  subject  to 
the  rent,  the  other  purchasers 
cannot  object  to  the  title,  on  the 
ground  of  a  clause  of  re-entry,  on 
non-pa3rment, .  contained  in  the 
lease.  Page  181 

6.  A  person  contracting  to  pur- 
chase leasehold  property,  is  held  to 
contract  with  notice  of  the  clauses 
of  the  lease.  Ibid, 

7.  Although  the  court  will  not  order 
a  reference  of  title  on  motion, 
where  a  purchaser  resists  perform- 
ance of  the  contract  on  another 
ground ;  yet  it  will  take  care  that 
the  latter  is  substantial.     Scmble. 

419 

8.  The  motion  was  therefore  granted, 
where  the  only  other  ground  in- 
sisted upon  by  the  owner  was,  that 
the  time  of  possession  had  been 
made  of  the  essence  of  the  con- 
tract, but  which,  upon  looking 
into  it,  appeared  not  to  be  the 
case.  Ihid^ 

9.  Merely  undertaking  to  deliver  an 
abstract  and  possession  at  a  par- 
ticular time,  does  not  make  it  of 
the  essence  of  a  contract.       Ibid. 

10.  The  motives  inducing  a  ^^ftj  to 
enter  into  a  contract,  not  to  be 
considered  unless  expressed  in  the 
contract  itself.  422 

1 1  •  In  compelling  a  purchaser  to  take 
a  title,  the  Court  formerly  acted 


upon  its  own  opinion ;  but  now  it 
will  not  compel  him  to  take  it  if 
the  point  is  doubtful.       Page  569 

12.  The  vendor  dying  intestate,  and 
leaving  an  infant  heir,  the.  pur- 
chase-money being  paid  into  court 
in  a  suit  for  a  specific  performance 
instituted  after  his  death,  will  be 
retained  till  the  heir  attains  21, 
and  conveys.  60S 

13.  The  purchaser  of  a  life  interest 
in  stock  sold  before  a  Master,  is 
entitled  to  a  dividend  becoming 
due  on  the  day  following  the  sale. 

637 

14.  Whether  a    purchaser    can    be 

compelled  to  take  an  assignment 
of  a  term,  as  a  protection  against 
dower.  665 

15.  Purchaser  in  possession,  and 
objecting  to  the  title  on  the  ground 
of  a  claim,  ordered  to  pay  the 
purchase-money  into  court,  on, the 
objection  being  removed  by  the 
widow  consenting  to  accept  an 
equivalent  from  the  vendor.    lUd* 

See  Contract.  —  Detisx,  3.  — 
Goodwill. — Jurisdiction,  !•— 
SPBCiFic  Pervormanck.— Sta- 
tute OF  Frauds. 


WASTE. 

1.  Injunction  to  stay  waste  refused^ 
the  acts  of  waste  committed  being 
trivial,  and  the  plaintiff's  proceed- 
ing having  been  dilatory.  651 

2.  A  small  degree  of  waste  manifest- 
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ing  an  intent  to  do  more  is  suf- 
ficient for  the  Court  to  act  upon. 

Page  65^ 

3.  In  cases  of  waste  it  is  the  business 
of  the  reversioner  to  apply  to  the 
Court  promptly.  Ibid. 

See  Tenant  for  Life,  3. 

WILL. 
1.  A  codicil  not  to  be  presumed  a 


revocation,  unless  it  distinctly  ap- 
pears. Page  31 
See  Devise.  —  Evidence,  8.  — 
Legacy.  —  Power,  1,  2,  3,  4,  5, 
6,  7,  8.  12.  —  Tenant  for  Life, 
1,  2. 

WITNESS. 
See  Practice,  3,  4. 
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